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SCHEDULE 


OF  BTATB  HJEPORT8  FROM  WHICH  CASES  HAYIC  BEEN  SSUBCrrED 

FOR  TH£  AMERICAN  REPORTS. 


i4t 


The  Tolumes  of   State  Reports   are  in   parenthesis,  and  the  yolomes  <^ 
American  Reports  in  heavy  letter. 

Alabwna  (44)  4;  (45)  6;  (46)  7;  (47)  11 ;  (48)  17;  (49, 50)  20;  (51,  52)  28; 

(53,  54)  25. 
Arkansas  (25)  4;  (26)  7;  (27)  11;  (28)  18;  (29,  30)  21;  (31)  25. 
Baxter  (Tenu.)  (1)  25;  (2)  no  cases;  (3,  4)  27. 
Bush  (Ky.)  (7)  8;  (8)  8;  (9)  15;  (10)  W;  (11)  21;  (12)  28;  (13)  26. 
California  (39)  2;  (40)  6;  (41,  42)  10;  (43,  44,  46,  46)  18;  (47,  48)  17;  (49r 

50)  19;  (51)21. 
Colorado  (1)  9 ;   (2,  3)  25. 
ConnecUcut  (36)  4 ;    (37,38)9;    (39)12;    (40)18;    (41,42)19;    (43)21; 

(44)  26. 
Florida  (13)  7:  (14)  14;  (15)  21;  (16)  26. 
Georgia  (40)  2;  (41. 42)  5;  (43,  44)  9;  (45,46)  12;  (47,  48,  49,  50)  15;  (51, 

52,  53,  54,  55,  56)  21;  (57,  58)  24;  (59,  60)  27. 
Grattan  (Va.)  (20)  8 ;    (21)8;    (22)  12;  (23)  14;    (24,  25)  18 ;   (26,  27)  21 ; 

(28,  29)  26. 
Heiskell  (Tenn.)  (1)  2;  (2)  5;  (3)  8-   (4,  5)  18;   (6,  7)  19;   (8,  9)  24;  (10, 

11,  12)  27. 
Houston  (DeL)  (3)  11;  (4)  15. 

IHinois  (51)  2;  (52)  4;  (53,  54)  5;    (55,  56)  8;    (57,  58)  11 ;  (59,  60,  61,  62. 
63)  14;   (64,  65,  66,  67)  16;   (68,  69)  18;   (75,  76,  77,  78)  20;   (70, 
71,  72,  79,  80)  22;  (73,  74)*  24;  (81,  82,  83,  84)  25. 
Indiana  (32)  2;  (33)  5;  (34)  7;  (35)  9;  (36,  37,  38)  10;  (39,  40,  41,  42,  43) 
18;  (44,  45,  46)  15;   (47,  48)  17;   (49,  50,  51)  19;   (52,  53)  21;   (54, 
55)  28 ;  (56,  57,  58,  59)  26. 
Towa  (27)  1;  (28,  29)  4;  (30)  6;    (31,  32)  7;  (33,34)  11;   (35,  36)  14;  (87, 
38,  39)  18;  (40,  41,  42)  20;  (43)  22;  (44,  45)  24;  (46)  26 
(5,  6)  7;  (7,  8,  9)12;   (10,  11,  12)  15;  (13,  14)  19;  (15,  16,  17)  22; 
(18)  26;  (19.20)27. 


*  The  hiatus  In  the  IIUimvIb  Reports  arises  from  the  faot  that  the  yolumee  between 
Ibe  aMh  aod  the  75th  were  published  after  the  75th  and  three  succeeding  Tolumes. 


It  schedule  OP  STATE  REPORTS. 

Iiea(Tenn.)  (1)27. 

Louisiana  (22)  2;  (23)  8;  (24,  25)  18;  (26,  27)  21;  (28)  26. 

Maine  (57)  2;  (58)  4;  (59)  8;  (60)  11 ;  (61)  14;  (62)  16;   (63,  64)  IS;  (65) 

20;  (66)22;  (67)  24. 
Maryland  (31)  1;  (32.  33)  8;  (34,  35)  6;    (36,  37)  11;  (38,  39,  40)  17;  (4L 

42,  43)  20;  (44)  22;  (46,  46)  24. 
Massachusetts  (100)  1;  (101,  102)8;   (103)4;   (104)  6;  (105)  7;  (106)  S; 

(107)  9;  (108)  11;  (109)  12;  (IIC)  14;  (111,  115)  15;  (112,116)  17; 

(113)  W;   (114.  117,  118)  19;    (119)  20;    (120)  21;    (121,  122)  2S; 

(123)  25 ;  (Idl)  86. 
Michigan  (19)  2;   (20,  21)  4;  (22)  7  '   (23,  24)  9;  (25,  26)  12;  (27,  28)  16; 

(29,  30,  31)  18;  (32,  33)  20;  (.34)  22;  (35,  36)  24;  (37)  26. 
Minnesote  (15)  2;  (16,  17,  18)  10;  (19,  20,  21)  18;  (22)  21;  (23)  28. 
MiflRBBippi  (42)  2;  (43)  5;  (44,  45)  7;  (46,  47,  48)  12;  (49.  60)  19;  (61,  62« 

53)  24. 
Missouri  (46)  2;    (47)  4;   (48,  49)  8;   (50.  51)  11 ;   (62, 63,  64)  14;  (65^  56^ 

57,  58)  17;  (59,  60,  61,  62,  63)  21 ;  (64,  66,  66)  27. 
Montana  (1,  2)  25. 
Kebraska  (3,  4)  19;  (5)  25. 
Nevada  (6)  8;  (7)  8;  (9)  16;  (10,  11)  21. 
New  Hampshire  (48)  2 ;    (49)6;   (50)9;    (61)  12;  (52)  18;   (63)16;   (54^ 

55)  20 ;  (56)  22 ;  (57)  24. 
New  Jersey  (34)  8;  (35)  10;  (36)  18;  (37)  18;  (38)  20;  (39)  28. 
New  York  (41,  42)  1;  (43)  8;    (44)  4;   (45)  6;   (46.  47)  7;  (48)  8;  (49,  50, 

51)10;    (52)11;   (53,54)18;    (55)14;   (56,57)15;   (58,59)17; 

(60,  61)  19;  (62,  63)  20;  (64)  21 ;  (65)  22;  (66,  67, 68)  28;  (69)  25 

(70)  26;  (71)  27. 
North  Carolina  (65)  6;  (66)  8;  (67,  68,  69)  12;    (70)  16;   (71)  17;  (72,  73, 

74)  21;  (75,  76)  22;  (77,  78)  24. 
Ohio  (19)  2;  (20)  5;  (21)  8;    (22)  10;  (23)  18;  (24)  15;  (25)  18;  (26)  20; 

(27,  28)  22;  (29)  28;  (30,  31)  27. 
Oregon  (3)  8;  (4)  18;  (5)  20;  (6)  25. 
Pennsylvania  (62)  1 ;    (63,64,65)8;    (66,67)5;    (68,69)8;    (70,71)10; 

(72,  73)  18;  (74,  75)  15;   (76,  77)  18;   (78,  79,  80)  21;   (81,  82)  22; 

(83,  84)24;   (85,86)27. 
Rhode  Island  (8)  5 ;  (9)  11 ;  (10)  14;  (11)  28. 
South  Carolina  (1  N.  S.)  7;  (2,  3,  4)  16;  (5)  22;  (6,  7)  24. 
Texas  (32)  5;  (33,  34)  7;  (35,  36,  37)  14;    (38,  39,  40,  41,  42)  19;  (43,  44, 

45)  28 ;  (46,  47,  48)  26. 
Vermont  (42)  1 ;  (43)  5;  (44)  8;  (45)  12;  (46)  14;  (47)  19;  (48)  21;  (49)  24. 
West  Virginia  (4)  6:  (5)  18;  (6)  20;  (7,  8)  28;  (9,  10,  11)  27. 
Wisconsin  (24)  1 ;  (25)  8;  (26)  7;  (27,  28,  29)  9;  (30,  31)  11;    (32,  38)  14; 

(34,  35,  36)  17;  (37)  19;  (38,  39)  20;  (40,  41)  22;  (42)  24. 


LIST  OF  JUDGES 


DURING  THE  PERIOD  COVERED  BT  THIS  T0UIM8. 


HIRAM  WARNER,  Chief  JmmoB. 
LOGAN  E.  BLECKLEY 
JAMES  JACKSON. 


ALBERT  H.  HORTON,  Chixf  Jnanoi. 
DANIEL  M.  VALENTINE, 
DAVID  J.  BREWER 


T.  A.  SHERWOOD,  Cnrar  Jusriot. 
W.  B.  NAPTON, 
WARWICK  HOUGH, 
ELIJAH  H.  NORTON, 
JOHN  W.  HENRY. 


8ANF0RD  E.  CHURCH,  Chibf  Judobl 
WILLIAM  F.  ALLEN,* 
CHARLES  J.  FOLGBR, 
CHARLES  A.  RAPALLO, 
CHARLES  ANDREWS, 
THEODORE  MILLER, 
ROBERT  EARL, 
SAMUEL  HAND.t 


OBIO. 

SUPRIMB  COITRT. 

JOHN  WELCH,  Chiep  Justiob. 
WILLIAM  WHITE, 
WILLIAM  J.  GILMORE, 
GEORGE  W.  McILVAINE, 
W.  W.  BOYNTON. 


*  I>l«d  JniM  8»  1878.  f  Appointed  vice  Allen,  deceaied. 


Ti  LIST  OF  JUDGBS. 

SupRSMi  Com  OomnagBOfc 

LUTHER  DAY,  Gbiet  JTuooa 
JOSIAH  SCOTT, 
W.  W.  JOHNSON, 
D.  THEW  WRIGHT, 
T.  Q.  ASHBURN. 


DANIEL  AGNEW,  CHnv  JTumoft 
GEORGE  SHARSWOOD, 
ULYSSES  MERCUR, 
ISAAC  G.  GORDON, 
EDWARD  M.  PAXSON, 
WARREN  J.  WOODWARD^ 
JAMES  P.  STERRETT, 
JOHN  TRUNKEY.* 


JAMES  W.  DEADERICK,  Chief 
PETER  TURNEY, 
ROBERT  MoFARLAND, 
WILLIAM  P.  COOPER, 
THOMAS  J.  FREEMAN. 


WB3ST    VIRO-IKTIiL. 

THOMAS  C.  GREEN,  PRESiDnrr. 
ALPHEUS  P.  HAYMOND, 
CHARLES  P.  T.  MOORE, 
OKEY  JOHNSON. 


•  OommiMloned  Deoember  d^  1877.    Sucoeedinc  Judge  Btitntt. 
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Btfore  the  inatnrity  of  a  promisBOTy  note  tlie  holder  and  the  acoommodatloB 
Indoner  liad  aome  conyenation  aboat  extending  the  time  of  payment ;  but 
IM>  tnufi^emeiit  was  made.  The  note  was  not  presented  for  payment  at 
matority.  Afterward  the  holder  and  the  maker  went  to  the  indorser  to  ar* 
naxefor  oa  extension,  the  maker  then  asked  the  holder  If  he  desired  a  new 
note,  and  he  replied  that  if  it  was  agreed  to,  he  would  let  the  note  stand 
as  It  was.  The  indorser  said,  "  then  I  will  waive  protest/'  and  the  holder 
therrapon  agreed  to  the  extension.  EM,  In  an  action  on  the  note  against 
the  indorser,  that  this  woald  warrant  a  finding  that  the  indorser  under* 
itandingly  agreed  to  continue  to  be  liable,  and  a  nonsuit  was  erroneous. 

ACTION  on  promissory  note  against  the  indorser.  The  plain* 
tift  was  nonsuited,  and  judgment  on  Yerdict  was  directed  by 
ibe  General  Term,  and  the  plaintiff  appealed.  The  opinion  states 
the  facts. 

J.  if^^ffttirtfy  for  appellant. 

£  C(ntntryman,  for  respondent    The  liability  of  an  indorse! 
who  has  been  discharged  by  want  of  presentment  and  notioe,  can 


NEW  YORK, 
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only  be  Feyived  by  an  express  promise  to  the  holder  to  pay  the  note, 
with  full  knowledge  of  the  facts.  Tehbets  y.  Dowd,  23  Wend.  379  ; 
Meyer  y.  Hibeher,  47  N.  Y.  265  ;  Story  on  Prom.  Notes  [5th  ed.], 
860-363,  §  289 ;  Barradile  y.  Lowe,  4  Taunt  93 ;  TTiomton  y.  Wynn, 
12  Wheat  183 ;  3  Kent's  Com.  [10th  ed.]  162, 163 ;  Creamer  t. 
Perry,  17  Kck.  332-335;  Oswego  Bank  y.  Knower,  H.  &  D.  122. 

Andrews,  J.  There  was  no  demand  or  notice  of  non-payment 
of  the  note  when  it  became  due,  and  the  plaintifF  was  not  relieved 
from  the  necessity  of  making  a  demand  and  giving  notice,  by  what 
occurred  between  the  plaintifF  and  the  defendant,  at  the  interview 
on  the  first  or  second  day  of  November,  1872,  before  the  maturity  of 
the  note. 

The  evidence  is  that  Kingsbury,  the  maker  of  the  note,  a  few 
days  before  that  time,  has  applied  to  the  plaintiff  to  extend  the 
time  of  payment  ninety  days,  and  the  plaintiffs  consented  to  do  bo, 
if  the  note  was  kept  good  and  secure.  The  plaintiff  afterward  went 
to  the  bank  and  had  the  interview  spoken  of  with  defendant.    He 
informed  the  defendant  of  what  had  occurred  between  him  and 
Kingsbury,  and  stated  that  he  had  come  to  make  some  arrange- 
ment with  regard  to  the  note.    The  plaintiff  testifies :  *'  I  stated  to 
him  (Hurd)  that  I  could  let  him  (Kingsbury)  have  the  money  longer,, 
if  he  kept  it  well  secured  or  kept  the  note  good  (I  don't  recollect 
the  exact  words  I  used  to  him) ;  and  he  said  he  guessed  that  could 
be  fixed,  and  he  would  get  Kingsbury  in,  or  I  was  to,  and  I  went  ont 
to  look  for  him/'    The  plaintiff  then  left  the  bank  to  find  Kings- 
bury, but  did  not  find  him,  and  later  in  the  afternoon  returned  to 
the  bank  to  see  the  defendant;  but,  not  finding  him   there,  went 
away  and  did  not  see  him  again  until  after  the  note  fell  due.     It  is 
inferable,  from  this  evidence,  that  the  defendant  was  willing  to  con- 
tinue his  liability  as  indorser,  but  it  was  left  to  be  arranged  at  an 
interview  to  be  had  between  all  the  parties.    There  was  no  request 
by  Hurd  that  the  plaintiff  would  extend  the  time  of  payment  of 
the  note,  nor  was  any  thing  said  by  him  which  would  justify  the 
plaintiff  in  believing  that  he  would  dispense  with  demand  and 
notice,  or  which  was  calculated  to  mislead  the  plaintiff.     The  con- 
versation clearly  contemplated  a  new  and  substituted  arrangement 
to  be  made  before  the  note  matured  for  continuing  the  loan.     The 
plaintiff,  therefore,  was  not  entitled  to  recover,  on  the  theory  that 
this  transaction  dispensed  with  the  necessity  of  protest  It  ia  quite 
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erident,  howeTer,  that  the  plaintiff  either  did  not  understand  that 
demand  and  notice  was  necessary  to  charge  an  indorser,  or  sap- 
posed  that  what  occurred  between  him  and  the  indorser,  on  this  oc- 
casion, made  a  protest  unnecessary.     He  waited  until   the  expira- 
tion of  the  second  ninety  days^  and  then  went  to  the  bank^  with 
Kingsbory^  and  had  a  second  interyiew  with  Hurd ;  and  the  liabil- 
ity of  Hurd,  in  this  action^  depends  upon  what  took  place  on  that 
occasion.     Kingsbury  desired  a  still  further  extension  of  ninety 
days,  and  he  procured  from  the  bank  (the  defendant,  Hurd,  count- 
ing out  the  money  for  him)  the  sum  necessary  to  pay  the  interest 
on  the  note  to  that  time>  and  paid  it  to  the  plaintiff ;  and  the 
pUntiff  then  spoke  to  Hurd  about  the  extension  of  time,  and  Hurd 
replied  :  "  You  and  Kingsbury  can  fix  that  about  as  you  are  a  mind 
to."    The  testimony  proceeds  as  follows  :  ^'he  (Kingsbury)  asked 
how  I  (plaintiff)  would  fix  it ;  whether  I  would  ha  ye  a  new  note,  or 
what;  and  I  told  him  if  both  parties  agreed  I  would  let  the  note 
atand  just  as  it  was  ;  and  Hurd  turned  around  from  us,  and  said, 
then  I  will  waiTO  protest"    This  closed  the  conyersation,  and  tho 
pkintiff  left  the  bank,  and  waited  until  the  expiration  of  ninety 
days  from  that  time,  when  he  called  upon  the  defendant,  and  in- 
formed him  that  the  note  was  due,  and  that  he  would  have  to  col- 
lect it ;  and  soon  after,  the  defendant  claimed  that  the  note  had  not 
been  protested,  and  declined  to  pay  it. 

Upon  these  facts  the  question  is  presented,  whether  the  nonsuit 
was  properly  granted.     When  the  parties  met  at  the  bank,  on  the 
eecond  occasion  referred  to,  Hurd  had  been  discharged  from  hia 
liability  as  indorser,  by  the  neglect  of  the  plaintiff  to  take  the  steps 
necessary  to  fix  his  liability.    But  it  was  competent  for  the  defend- 
ant to  waiye  the  objection  arising  from  the  plaintiff's  laches,  and 
to  renew  and  continue  his  liability  as  indorser,  and  debar  himself 
from  setting  up,  when  sued  on  the  note,  the  want  of  protest  as  a 
defense.    If  an  indorser,  with  full  knowledge  of  the  laches  of  the 
holder  in  neglecting  to  protest  a  note  or  bill,  unequiyocally  assents 
to  continue  his  liability,  or  to  be  responsible,  as  though  due  protest 
had  been  made,  he  is  held  to  haye  waiyed  the  right  to  object,  and 
will  stand  in  the  same  position  as  if  he  had  been  regularly  charged 
by  presentment,  demand  and  notice.     This  assent  must  be  clearly 
established,  and  will  not  be  inferred  from  doubtful   or  equivocal 
acts  or  language.    It  has  been  frequently  held  that  a  promise  by 
&e  indorser  to  pay  the  note  or  bill,  after  he  has  been  dischargei2 
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by  the  failure  to  protest  it,  will  bind  the  indorser,  provided  he  haA 
full  knowledge  of  the  laches  when  the  promise  was  made.     Trimble 
V.  Thorney  16  Johns.  152  ;  Story  on  Prom.  Notes,  §§  369,  362,  and 
cases  cited.     A  promise,  made  under  these  circumstances,  affords 
the  clearest  eridence  that  the  indorser  does  not  intend  to  take  ad- 
vantage of  the  laches  of  the  holder;  and  the  law,  without  any  new 
consideration  moying  between  the  parties,  gives  effect  to  the  prom- 
ise.   The  assent  of  the  indorser  to  be  bound,  notwithstanding   he 
has  not  been  duly  charged,  may  be  established  by  any  transaction 
between  him  and  the  holder,  which  clearly  indicates  this  purpose 
and  intention.     In  Duryee  v.  Dennison,  5  Johns.  ^8,  the  action 
was  against  an   indorser  who  had   not   been  regularly  charged 
by  demand  and  notice.     No  demand  of  payment  was  made  until 
the  day  after  the  note  became  due.     To  avoid  the  defense  based 
on  this  ground,  it  was  shown  that,  after  the  note  became  due,  the 
attorney  for  the  plaintiff  called  on  the  defendant  and  informed 
him  of  the  non-payment  by  the  maker,  and  that  the  plaintiff 
looked  to  him  for  payment.    The  defendant  was  told  at  the  same 
time  that  the  demand  and  notice  was  irregular  but  the  defendant 
'^  agreed  to  consider  the  demand  and  notice  as  made  in  due  time^ 
and  himseK  liable  as  indorser."    The  court  held   that  this  was 
equivalent  to  a  promise  of  payment,  and  authorized  a  verdict  for 
the  plaintiff.    Kent,  G.  J.,  said  :  '^We  are  of  the  opinion  that  the 
testimony  of  Aiken,  as  given  at  the  trial,  was  sufficient  to  support 
the  verdict.    The  law  is  now  settled  that  if  an  indorser  has  not 
had  regular  notice  of  non-payment  by  the  drawer,  yet  if,  with 
knowledge  of  that  fact,  he  makes  a  subsequent  promise  to  pay^  it  is 
a  waiver  of  the  want  of  due  notice,  and  assumpsit  will  lie.'* 

In  the  case  at  bar,  we  think  the  jury  would  have  been  authorized 
to  find  that  the  defendant,  with  knowledge  of  the  fact  that  the  note 
had  not  been  protested,  consented  to  be  liable  as  indorser  upon  the 
note,  and  that  his  indorsemei>t  should  stand  as  security  to  the 
plaintiff ;  and  also  the  further  fact  that  the  plaintiff,  in  considera- 
tion of  this  consent,  agreed  to  extend  the  time  of  payment  of  the 
note,  and  that  such  consent  was  given  to  induce  such  extension, 
without  exacting  '^  new  security.  In  construing  the  transaction, 
the  jury  were  en  tided  to  consider  the  surrounding  circumstances. 
The  defendant  was  a  banker,  and  familiar,  as  may  be  presumed, 
with  the  rules  regarding  the  protest  of  commercial  paper.  His 
words,  <<I  will  waive  the  protest,  then,"  had  no  significance,  unless 
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tbej  were  intended  to  remove  the  objection  arising  from  the  prior 
laches  of  the  holder,  in  neglecting  to  protest  the  note  at  maturity. 
He  intended,  as  is  manifest,  to  continue  his  liability  as  indorser  for 
the  security  of  the  plaintiff.  He  seemed  to  be  willing  to  become 
obligated  on  a  new  instrument,  or  to  renew  his  liability  on  the  old 
one,  as  the  plaintiff  and  Kingsbury  should  arrange.  And  the  plain 
inference  from  the  conyersation  is,  that  the  plaintiff  consented 
to  let  the  old  note  stand,  on  consideration  that  the  defendant  con« 
tinned  liable  thereon ;  and  the  defendant's  declaration  could  mean 
nothing  leas  than  that  he  would  make  no  question  as  to  the  protest 
of  the  not^  or  as  to  his  liability  as  an  indorser.  This  case  is 
stronger  in  reason,  for  holding  the  indorser,  than  where  there  is  a 
simple  promise  to  pay  after  maturity.  The  transaction  here,  not 
only  indicates  an  intention  on  the  part  of  the  indorser  to  remain 
bound  notwithstanding  his  discharge,  but  the  waiver  of  the  laches 
of  the  plaintiff  was  the  consideration  of  the  extension,  given  by  the 
plaintiff  to  the  maker. 

The  nonsuit  was  improperly  granted,  and  the  judgment  should 
be  reversed,  and  a  new  trial  ordered. 

All  concur,  except  Folqeb  and  Miller,  JJ.,  absent. 

Judgment  reversed. 


Campbell  v.  Smith. 

m  N.  Y.  M.) 
MortgoffS — Msumption  of,  hy  grantee, 

H.  deliyered  to  B.,  a  deed,  in  blank  ts  to  the  grantee's  name,  with  recital  that 
the  amount  of  a  mortgage  on  the  premises  was  deducted  from  the  considera- 
tion, and  that  the  deed  was  subject  thereto,  and  a  covenant  hy  the  grantee 
to  pay  it.  The  grantor  having  authorized  B.  to  insert  any  name  as  grantee, 
B.,  with  defendant's  knowledge  and  assent,  inserted  defendant's  name,  and 
recorded  the  deed,  agreeing  that  any  profits  arising  from  a  sale  of  the  prem- 
ises should  be  applied  on  an  indebtedness  of  B.  to  the  defendant's  firm. 
The  defendant  afterward  conveyed  the  premises ;  the  plaintiff  foreclosed  the 
mortgage  without  making  defendant  a  party,  and  a  deficiency  arising, 
brought  this  action  to  recover  upon  the  covenant.  Held,  that  defendant  by 
consenting  to  the  insertion  of  his  name  as  grantee,  assumed  the  position 
and  liability  of  a  purchaser  from  the  grantor,  and  was  liable  on  the  cove- 
nant, and  that  the  arrangement  with  B.,  being  collateral,  did  not  affect  H, 
or  the  plaintiff.* 

*  See  BUhe  v.  Tblman  (124  Mass.  884),  S6  Am.  Rep.  600,  note,  600. 
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ACTION  on  coYenant  by  defendant  to  pay  a  mortgage   on  the 
granted  premises,  the  deed  reciting  that  it  was  subject  thereto, 
and  that  the  amount  of  the  mortgage  had  been  deducted  from  tlie 
purchase-price.      The  deed,  executed  by  Hood,  was  delivered  to 
Burtis  with  the  grantee's  name  blank,  with  authority  to  Bnrtis  to 
insert  any  name.     Burtis  being  indebted  to  the  defendant's  firm, 
inserted  his  name  and  recorded  the  deed,  with  his  knowledge  and 
assent,  with  the  agreement  that  any  profits  from  a  sale  of  the 
premises  should  be  applied  on  that  indebtedness.     The  defendant 
subsequently  conveyed  the  premises,  and  the  plaintiff  foreclosed  the 
mortgage  without  making  him  a  party,  and  a  deficiency  arose. 
The  defendant  had  judgment,  which  was  reyersed  at  General  Term, 
and  he  appealed. 

D,  P.  Barnard,  for  appellant.  Defendant  was  not  a  purchaser. 
Lawrence  v.  Fox,  20  N.  Y.  268 ;  Hartley  T.  Harrison,  24  id.  170  ; 
Burr  Y.  Beers y  id.  178;  Thorp  v.  Keokuk  Goal  Cb.,  48  id.  253; 
Oarnsey  v.  Rogers,  47  id.  233  ;  s.  c,  7  Am.  Bep.  440. 

J.  T.  Marean,  for  respondent 

Ghubch,  C.  J.  We  concur  with  the  General  Term  that  the  case 
of  Oarnsey  v.  Rogers,  47  N.  Y.  233,  is  not  controlling  in  favor  of 
the  defendant  In  that  case  a  debtor  conveyed  to  his  creditor  cer- 
tain premises  by  deed  as  security  for  his  debt,  and  it  was  held  that 
an  agreement  in  the  deed  that  the  creditor  would  pay  a  prior  incum- 
brance was  for  the  benefit  and  protection  of  the  debtor,  and  did 
not  inure  to  the  benefit  of  the  holder  of  the  incumbrance,  within 
Lawrence  v.  Fox,  20  N.  Y.  268,  and  kindred  cases ;  and  that  upon 
the  payment  of  the  debt,  and  a  reconveyance  of  the  premises  to  the 
debtor,  with  the  assumption  upon  the  part  of  the  latter  of  the 
incumbrance,  the  creditor  was  released  from  all  obligation  upon  his 
covenant  in  the  deed.  Here  no  such  relation  existed  between 
Hood,  the  grantor,  and  the  defendant  The  former  conveyed 
absolutely  all  her  interests  in  the  premises,  and  the  defendant,  by 
consenting  to  the  insertion  of  his  name  as  grantee  and  accepting 
the  conveyance,  occupied  the  position  of  purchaser.  As  between 
them  the  relation  of  grantor  and  grantee  existed,  with  all  the  rights 
and  obligations  incident  to  that  position.  The  covenant  to  pay 
the  mortgage  was  absolute,  and  the  mortgagee  had  the  right  to 


OCTOBER  TEEM,  1877. 


Spalding  ▼.  Bofla. 


enforce  it  The  principle  that  when  A,  for  a  yalaable  considera- 
tioD,  agrees  with  B  to  pay  his  debt  to  0,  the  ktter  can  enforce  the 
contract  against  A^  has  been  repeatedly  adjjidicated^  and  is  appli* 
cable  to  the  transaction  developed  in  this  case.  Lavrrsnce  y.  Fox^ 
20  Jf.  Y.  268  ;  Burr  v.  Beers^  24  id.  178 ;  Ricard  v.  Sanderson,  41 
id.  179 ;  Thorp  v.  Keokuk  Coal  Co.,  48  id.  253. 

The  transaction  with  Bnrtis  did  not  impair  the  right  of  Hood, 
nor  the  plaintiff  as  assignee  of  the  mortgagee.  That  was  an  arrange- 
ment collateral  to  the  deed,  and  affected  only  the  parties  to  it. 
The  relative  rights  of  Bnrtis  and  the  defendant  are  not  involved  in 
this  action.  The  defendant  consented  to  occupy  the  position  of 
grantee  in  the  deed^  under  an  agreement  with  Bnrtis,  which  can- 
not affect  the  plaintiff. 

[Omitting  minor  points.] 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  cfffirmed. 


Spaldikg  y.  Boba. 

(71  N.  T.  40.) 

OMraeifor  $ertiee» — esmuefar  non^perfarmarhee  — >  iUneee, 

The  defeDdants  agreed  with  the  plaintiffs,  pioprietoni  of  a  theater,  to  famish 
the  *  Wachtel  Opera  Troupe/'  to  give  a  number  of  performances  in  tlieir 
theater,  the  receipts  to  be  divided  in  a  specified  manner.  Wachtel,  from 
whom  the  company  took  its  name,  and  hj  whose  name  it  was  known,  was 
the  leader  and  chief  attraction,  and  his  connection  with  the  company  was 
the  indaoement  that  led  the  plaintifis  to  make  the  agreement.  Wachtel  be- 
came unable  to  sing  in  consequence  of  illness,  and  the  defendants  conse- 
qaently  did  not  furnish  the  troupe.  In  an  action  for  breach  of  the  agree- 
ment, held,  that  Wachtel's  appearance  was  the  principal  thing  contracted 
for,  and  was  of  the  essence  of  the  contract ;  that  plaintiff  would  not  have 
been  bound  to  accept  the  services  of  the  company  without  him ;  and  that 
his  sickness  and  inability  to  sing  constituted  a  good  excuse  for  non-per- 
formance of  the  agreement. 

ACTION  for  breach  of  contract.    The  plaintiffs  were  owners  of 
the  Olympic  theater^  in  St.  Lonis.     The  defendants  agreed 
with  them  to  furnish  the  "  Wachtel  Opera  Troupe  '^  for  a  specified 
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number  of  performances  in  their  theater^  the  receipts  to  be  divided 
in  specified  proportions.  Wachtel  felt  sick  and  was  unable  to  per- 
form at  all,  and  consequently  the  defendants  did  not  famish  the 
tronpe.  The  other  facts  are  in  the  opinion.  The  complaint 
was  dismissed  ;  this  was  affirmed  at  General  Term,  and  the  plain- 
tiffs appealed. 

P.  Cantine,  for  appellants.    The  sickness  of  Wachtel  did  not  ex- 
onse  the  breach.     WiUiams  y.  VanderbiU,  28  N.  Y.  218 ;   WhUe 
y.  Mann,  26  Me.  361 ;  Chapman  y.  Daltm,  Plowden,  284  ;  2  Para, 
on  Cent  185;  Gray  y.  Murray j  3  Johns.  Oh.  167;  1  MacQ.  H.  of  I* 
Gas.  668  ;  Gilpina  y.  Gonsequay  1  Pet.  0. 0. 91;  Touqua  y.  Nixon,  id. 
221 ;  Paradine  y.  Jafie,  Aleyn,  26,  27  ;  Story  on  Bail.,  §  36,  and 
notes ;  Rowland  y.  Phalan,  1  Bosw.  43,  52,  57  ;  Wolfe  y.  Howe,  20 
N.  T.  197,  203  ;  Clark  y.  Gilbert,  26  id.  279,  283,  284;  Allen  v. 
McKibUn,  5  Mich.  449 ;   Patrick  y.  Putnam,  27  Vt.   759  ;  Chase 
V.  Barrett,  4  Paige,  161,  162  ;  Blacksmith  y.  Fellows,  3  Seld.  416  ; 
Beebe  y,  Johnso7i,  19  Wend.   600 ;  Harmony  y.  Bingham,  2  Kern. 
99,  107, 116  ;  Clark  y.  Glasgow  As.  Co.,  1  MacQ.  Scotch  App.  Cas. 
668 ;  West  y.  Steamer  Uncle  Sam,  McAl.  (Cal.)  605  :  Jamison  v. 
McDaniel,  25   Miss.  83 ;  Bunn  y.  Prat  her,  21   111.  217  ;  M.  D. 
Foundry  y.  Hovey,  21  Mass.  430,  431 ;    Davis  Y.Smith,  15  Mo.  467; 
Hand  y.  Baynes,  4  Whart.  213  ;  Dwight  y.  Williams,  4  McL.  581  j 
2%e  Harriman,  9  Wald.  172 ;  1  Pars,  on  Oont  86,  94, 

Erastus  Cooke,  for  respondents. 

Allen,  J.  The  contract  of  the  defendants  was  for  four  per* 
formances  per  week  for  two  weeks,  commencing  on  the  26th  or 
27th  of  Febraary,  1872,  by  the  *' Wachtel  Opera  Troape,''  at  the 
plaintiffs'  theater  in  St.  Louis. 

The  "Wachtel  Opera  Troupe  "  was  well  known  by  its  name  as 
the  company  at  the  time  of  making  the  contract,  performing  in 
operas^  under  temporary  engagements,  at  the  principal  theaters 
and  opera  houses  in  the  larger  cities  of  the  United  States,  and 
composed  of  Wachtel  as  the  leader  and  chief  attraction,  and  from 
whom  the  company  took  its  name,  and  those  associated  with  him 
in  different  capacities,  and  taking  the  different  parts  in  the  oper- 
atic exhibitions  for  which  they  were  engaged.  The  proof  of  the 
tact  that  there  was  a  troupe  or  company  known  by  that  name,  was 
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competent,  as  showing  what  particnlar  company  was  in  the  minds 
of  the  contracting  parties,  and  intended,  by  the  terms  used  ;  and 
as  there  was  no  controversy  npon  this  subject,  and  no  ambiguity 
arising  out  of  the  extrinsic  evidence,  there  was  no  question  of  fact 
for  the  jury. 

Wachtel  had  acquired  a  reputation  in  this  country  as  well  as  in 
Earope,  as  a  tenor  singer  of  superior  excellence ;  and,  in  the  lan- 
guage of  the  witnesses,  had  made  a  ''decided  hif  in  his  profes- 
sional performances  here.     It  was  his  name  and  capabilities  that 
gare  character  to  the  company,  and  constituted  its  chief  attraction 
to  oonnoissears  and  lovers  of  music,  filling  the  houses  in  which  he 
appeared.     His  connection  with  the  company  was  the  inducement 
to  the  plaintiffs  to  enter  into  the  contract,  and  give  the  troupe 
eighty  per  centum  of  the  gross  receipts  of  the  houses,  one-half  of 
which  went  to  Wachtel.     Both  the  plaintiffs  testified  that  it  was 
Wachtel's  popularity,  and  capabilities  as  a  singer,  upon  which  they 
relied  to  fill  their  theater  and  re-imburse  themselves  for  their  ex- 
penses and  make  a  profit.     The  appearance  of  Wachtel  in  the  operas 
▼as  the  principal   thing  contracted  for,  and  the  presence  of  the 
others  of  the  company  was  but  incidental  to  the  employment  and 
appearance  of  the '' famous   German  tenor.''    The   place  of  any 
other  member  of   the  company  could  have  been  supplied,  but  not 
80  of  Wachtel.    His  presence  was  of  the  essence  of   the  contract, 
and  his  part  in  the  performances  could  not  be  performed  by  a 
deputy  or  any  substitute.     The  plaintiffs  would  not  have  been 
bound  to  accept,  and  would  not  have  accepted  the  services  of  the 
troupe  under  the   contract  without  Wachtel ;    it  would  not  have 
been  the  "  Wachtel  Opera  Troupe  "  contracted  for  without  him. 
There  is  no  dispute  as  to  the  facts.     The   only  question  is  one  of 
law,  as  to  the  effect  of  the  sickness,  and  consequent  inability  of 
Wachtel  to  fulfill  the  engagement,  upon  the  obligations   of  the 
defendants.   So  far  as  this  question  is  concerned,  it  must  be  treated 
as  if  the  contract  was  for  the  performance  by  Wachtel  alone;  as  if 
he  was  the  solo  performer  contracted  for.    This  follows  from   the 
conceded  fact  that  his  presence  was  indispensable  to  the  performance 
of  the  services  agi'eed  to  be  rendered  by  the  entire  company.    In 
this  view  of  the  case,  the  legal  question  is  very  easy  of  solution,  and 
can  receive  but  one  answer.    The  sickness  and  inability  of  Wachtel 
occurring  without  the  fault  of  the  defendants  constitutes  a  valid 
ezcose  for  \he  non-performance  of  the  contract.     Contracts  of 
Vol.  XXVIl  —  2 
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this  character,  for  the  personal  services,  whether  of  the  coDtracting 
party  or  of  a  third  person,  reqairing  skill,  and  which  can  only  be 
performed  by  the  particular  indiridual  named,  are  not,  in  their 
natare,  of  absolute  obligation  under  all  circumstances.  Both  par- 
ties must  be  supposed  to  contemplate  the  continuance  of  the 
ability  of  the  person  whose  skilled  services  are  the  subject  of  the 
contracfc,  as  one  of  the  conditions  of  the  contract  Contracts  for 
personal  services  are  subject  to  this  implied  condition,  that  the 
person  shall  be  able  at  the  time  appointed  to  perform  them;  and  if 
he  dies,  or  without  fault  on  the  part  of  the  covenantor  becomes 
disabled,  the  obligation  to  perform  becomes  extinguished.  This  is 
so  well  settled  by  authority  that  it  is  unnecessary  to  do  more  than 
refer  to  a  few  of  the  authorities  directly  in  point  People  v.  Man-- 
ning,  8  Cow.  297;  Jones  v.  Judd,  4  N.  Y.  411;  Clark  v.  Gilbert, 
26  id.  279;  Wolfe  y.  Howes,  24  Barb.  174,  666;  20  N.  Y.  197;  Gray 
V.  Murray,  3  Johns.  Gh.  167;  Robinson  v.  Davison,  L.  B.,  6  Ezcheq. 
269  ;  Boast  v.  Firth,  L.  R,  4  Com.  Pleas,  1.  The  same  principle  was 
applied  in  Dexter  v.  Norton,  47  N.  Y.  62 ;  7  Am.  Bep.  416,  and  for 
the  same  reasons,  to  a  contract  for  the  delivery  of  a  quantity  of  speci- 
fied cotton  destroyed  by  fire,  without  the  fault  of  the  vendor, 
Intermediate  the  time  of  making  the  executory  contract  of  sak 
and  the  tipie  for  the  delivery. 

The  judgment  must  be  affirmed. 

All  concur,  except  Folgeb,  J.,  absent 

Judfffnont  affirmed. 


Ward  v.  Atlantic  and  Pacific  Telegraph  Co, 

(71N.Y.8L) 

TeUgra/ph  company  —  liability  for  injury  by  breaking  of  pole. 

A  telegraph  company,  baving  a  right  to  place  its  line  in  a  pablic  street,  is 
bound  only  to  reasonable  care ;  can  be  made  responsible  for  an  injury  occur- 
ring from  the  breaking  of  one  of  its  poles,  only  by  proof  of  culpable  negli- 
gence in  tbe  construction  or  maintenance  of  the  line  ;  and  is  not  bound  so 
to  construct  or  maintain  the  line  as  to  guard  against  storms  of  unusual 
severity,  the  occurrence  of  which  could  not  reasonably  be  expected. 

ACTION  for  damages  sustained  by  plaintiff  *s  intestate  by  the 
fall  of  one  of  tbe  defendant's  telegraph  poles  in  a  street  in 
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Brooklyn.    Judgment  on  verdict  was  aflKrmed,  and  defendant  ap- 
pealed. 

Everett  P.  Wheeler,  for  appellant. 

IffH.  W.  Goodrich,  for  respoDdent  Defendant  was  bound  to 
pat  up  its  poles  so  as  to  withstand  such  storms  as  are  liable  to 
occnr  in  this  climate.  MUler  y.  St.  Nav.  Oo.^  10  K.  Y.  431;  Mayor, 
etc.,  y.  Bailey,  2  Den.  433. 

"Rasl,  J.  The  defendant  had  the  right  to  place  its  line  in  the 
street^  and  hence  it  can  be  made  responsible  for  the  accident  only 
by  proof  of  culpable  negligence  on  its  part,  either  in  the  construc- 
tion of  the  line  or  its  maintenance.  If  the  post  which  broke  and 
fell  was  originally  not  reasonably  sufficient,  or  if  it  was  permitted 
carelessly  to  become  and  be  insufficient  by  decay,  then  responsi- 
bility attaches  to  the  defendant  for  the  accident 

The  plaintiff  claimed,  on  the  trial,  that  there  was  some  evidence 
that  the  post  was  originally  insufficient;  and,  also,  that  it  became 
so  by  decay;  and  the  judge  submitted  to  the  jury  the  evidence 
upon  both  points. 

The  plaintiff  testified  that  on  Sunday,  the  day  before  the  acci- 
dent»  it  was  very  stormy;  that  there  was  rain,  snow  and  sleet ;  that 
the  wires  were  thick  with  frozen  snow  and  sleet,  and  consequently 
hung  down  quite  low;  more  than  usual.  Other  witnesses  for  plain- 
tiff testified  to  th^.  iame  facts^  and  that  the  wires  were  covered 
thick  with  wet  snow,  and  all  broken  by  the  weight  thereof,  but 
one.  Heemstone,  a  witness  for  defeodant,  testified  that  the  storm 
commenced  Saturday  night,  and  continued  all  Sunday;  that  it  was 
a  wet  snow  storm,  and  the  snow  clung  to  the  wires ;  that  he  had 
been  in  the  telegraph  business  for  thirteen  or  fourteen  years,  and 
that  this  was  the  worst  storm  on  wires  he  ever  saw  ;  that  be  never 
knew  a  snow  storm  to  break  down  wires  before ;  that  the  storm 
broke  down  the  line  almost  entirely  in  New  York  and  Brooklyn, 
and  in  a  great  many  other  places,  and  destroyed  the  means  of  com- 
mnnication  for  miles  around ;  that  it  also  broke  down  the  wires  of 
other  companies,  and  with  all  the  force  the  company  could  com- 
mand, it  took  about  a  week  to  repair  the  line.  Drownc,  another 
witness  for  the  defendant,  testified  that  he  had  been  a  repairer  of 
telegraph  lines  for  sixteen  years,  and  that  lie  never  saw  a  storm 
which  compared  with  this  in  its  effect  upon  the  wires  ;  that  there 
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had  been  previoas  storms  of  sleet  that  had  done  as  much  injniy  to 
the  wires  as  this  ;  but  not  storms  of  snow ;  and  that  storms  of  suclft 
severity  do  not  often  happen.     And  another  witness  in  the  employ 
of  the  Western  Union  Telegraph  Company  testified  that  the  storm 
was  of  unusual  yiolence^  and  prostrated  a  great  many  poles.    There 
was  also  evidence  on  the  part  of  the  defendant,  that  this  line  was 
properly  constructed ;  that  the  wires  and  posts  were  of  sufficient 
strength.    Upon  this  evidence  the  judge  instructed  the  jury  that 
the  defendant  was  bound  to  construct  its  line  so  as  not  to  endanger 
the  public  safety ;  that  it  was  not  exempted  from  responsibility 
because  this  accident  occurred  in  consequence  of  a  violent  storm  ^ 
that  it  was  its  duty  to  put  up  its  poles  in  such  a  manner  as  would 
stand  the  violence  of  such  storms  as  are  likely  to  occur  in  thia 
climate  ;  that  he  was  not  aware  of  any  thing  that  occurred  in  refer- 
ence to  this  storm  that  exempted  it  from  responsibility  on  this  ac- 
count, and  he  also  charged  the  jury  in  reference  to  the  negligent 
maintenance  of  the  line  and  posts.     At  the  close  of  the  charge^ 
defendant's  counsel  requested  him  to  charge,  among  other  things,, 
^^that  the  defendant  was  not  bound  so  to  make  or  manage  the  line 
as  to  guard  against  storms  of  unusual  severity,  the  occurrence  of 
which  could  not  be  reasonably  expected,'^  and  he  declined  the  re- 
quest and  defendant's  counsel  excepted.    In  this,  we  think,  the 
learned  judge  committed  an  error.    The  jury  could  have  found 
from  the  evidence  that  this  was  a  storm  of  unusual  severity,  which 
could  not  reasonably  have  been  expected,  and   they  could  have 
found  that  this  line,  as  originally  constructed,  was  sufficient  for 
such  storms  as  could  have  been  reasonably  expected.    Such  find- 
ings would  have  exempted  the  defendant  from  any  charge  that  its 
line  was  not  properly  constructed.     Bellinger  v.  JV.  Y,  0.  R.  R, 
Co.,  23  N.  Y.  42  ;  MayoTy  etc.  v.  Bailey,  2  Denio,  433.    The  de- 
fendant is  not  absolutely  bound  to  make  it  a  line  safe  to  the  pub- 
lic, to  have  its  posts  in  the  street  so  strong  and  secure  that  they 
cannot  be  blown  down  or  broken  by  any  storm.     It  does  not  insure 
the  safety  of  travellers  in  the  streets  from  injuries  by  its  posts  law- 
fully placed  there.     It  is  bound  to  use  reasonable  care  in  the  con- 
struction and  maintenance  of  its  line,  so  that  no  traveller  shall  be 
injured  by  it,  and  tlie  amount  of  care  must  be  proportioned  to  the 
amount  of  danger  and  the  liability  to  accident.     The  poles  must 
be  strong  enough  to  withstand  such  violent  storms  as  may  be  roa- 
lonably  expected,  but  they  are  not  required  to  be  so  strong  that  no 
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storm  can  break  them,  or  to  withstand  such  storms  as  reasonable 
foresight  and  pradence  could  not  anticipate. 

It  cannot  be  said  that  this  request  was  fairly  covered  by  the 
charge  as  made.  On  the  contrary,  the  tenor  of  the  charge  was 
SDch  as  to  make  the  request  highly  proper. 

It  may  well  be  doubted  whether  there  was  any  eridence  to  be 
submitted  to  the  jury,  tending  to  show  that  this  post  and  the  line 
were  not  originally  sufficient ;  but,  for  reasons  above  stated,  the 
judgment  most  be  reversed  and  new  trial  granted. 

All  concur,  except  Ohubgh,  G.  J.,  not  voting ;  Foloek  and 
MiLLXB,  JJ.,  absent. 

Judfftneni  reversed. 


WmTB  V.    MiLLEB. 
(n  N.Y.  118.) 

htpHed  warranty  an  eaXe  of  garden  sesds  —  meaturs  of  damages — eMeneC'^ 

dedaroHon  of  agent, 

Tlie  defendants*  a  corporation,  were  growers  of  garden  seeds  for  sale,  and  the 
plaintiflb,  to  the  knowledge  of  defendants,  were  market  gardeners,  wbo 
raised  vegetables  for  sale.    In  1867  the  plaintiffs  boaght  of  the  defendants 
large  Bristol  cabbage  seed,  which  produced  Bristol  cabbage.     In  the  fall  of 
1867,  Miller,  one  of  defendants'  trustees,  informed  plaintifis  that  defend- 
ants had  that  year  raised  the  same  kind  of  seed,  and  solicited  them  to  par- 
•  diase.    In  Febrnaiy,  1868,  plaintiffs  applied  to  defendants  for  seed,  and  the 
defendants  exhibited  a  catalogue  of  the  seed  they  had  for  sale,  among  which 
wu  large  Bristol  cabbage  seed.     The  plaintifis  then  ordered  some  of  that 
eeed,  with  other,  and  the  seed  was  deliyered  to  them,  the  cabbage  seed 
being  billed  "  large  Bristol  cabbage  seed."    The  seed  thus  sold  had  been 
nused  upon  Bristol  cabbage  stocks,  which  were  in  the  vicinity  of  other 
varieties  of  cabbage,  and  were  fertilized  by  the  pollen  therefrom,  and  oon- 
seqnently  the  seed  in  question  became  impure,  and  lost  the  character  and 
quality  of  Bristol  cabbage  seed,  and  the  plants  raised  by  the  plaintiffs  there- 
tram  were  of  no  known  variety,  and  of  no  value  except  for  fodder.     In  an 
aettoD  for  damages,  hM,  that  the  defendants  warranted  the  seed  to  be  Bris* 
tol  cabbage  seed ;  that  there  was  an  implied  warranty  that  the  seed  had 
been  properly  raised ;  and  that  the  proper  measure  of  damages  was  the 
ditference  in  value  between  the  eiop  raised  and  a  crop  of  Bristol  cabbage  of 
that  year.* 

»8e6Braggv.JforraK,«yt.45;aiAm.  Bep.  108»  and  noCe.  UM. 
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In  an  action  for  damages  for  breach  of  warranty  of  seed,  interest  on  tlie  dam- 
ages from  the  time  when  the  crop  would  have  been  hanrested  and  aold, 
cannot  be.  recovered. 

In  an  action  of  damages  for  breach  of  warranty  for  sale  of  a  chattel,  dedara. 
tions  of  the  Tender's  agent,  eight  months  after  the  sale,  and  not  connected 
with  any  present  basiness  transaction,  that  the  chattel  was  defective,  are 
inadmissible  in  evidence. 

ACTION  for  damages  for  breach  of  warranty  on  sale  of  seed.    The 
facfcs  are  stated  in  the  opinion.    The  plaintiffs  had  judgment, 
and  defendants  appealed. 

Lyman  Tremain^  for  appellants.  There  was  no  express  warranty. 
Wilmot  V.  Hurdy  11  Wend.  584;  2  Gaines,  48;  8nell  v.  Moses^  1  Johna. 
96 ;  Holden  v.  DaJdny  4  id.  421 ;   Welch  v.  Carter,  1  Wend.  186;  8 
Cow.  25;  5  N.  Y.  73;  Kent's  Com.  Sales,  1  Den.  378 ;  20  Johns.  196  : 
Duffee  V.  MasoUy  26  Barb.  141 ;  Moses  v.  Meade,  5  Den.  617.    There 
was  no  implied  warranty.    Bartlett  v.  Hoppock,  34  N.  T.  118;  ffotih 
ard  y.  Emerson,  110  Mass.  320 ;  14  Am.  Rep.  608  ;  Hoe  v.  San^ 
bom,  21  N.  Y.  552;  Dart's  V.  and  P.  261 ;  Loomis  v.  Netoholl,  15 
Pick.  169;  Zuh  v.  Zule,  24  Wend.  76;   Vanderkarr  v,  Vanderkarr, 
11  Johns.  122;  Oates  v.  Caldwell,  7  Mass.  68;  Sumner  y.  Williams, 
8  id.  201;  Parhhurst  v.  Van  Cortland,  1  Johns.  Oh.  273;  Norton  y. 
Woodruff,  2  N.  Y.  153  ;  Bounce  v.  Dow,  64  id.  411;  34  id.   118. 
Anticipated  profits  conld  not  be  allowed  as  damages.    Passinger 
y.  Thorburn,  34  N.  Y.  634,  639  ;  Ferris  v.  Comstock,  33  Conn.  513. 

JEsek  Cowefi,  for   respondents.     There  was  an  implied  war* 
ranty  that  the  seed  were  genuine  and  merchantable.     Cleu  y.  Me* 
Pherson,  1  Bosw.  480;  Howard  v.  Hoey,  23  Wend.  350;  Reed  t. 
Randall,  29  N.  Y.  358;  Messmore  v.  N.  Y.  Shot  and  Lead  Co.,  40 
id.  422;  1  Story  on  Oont.,  §  514;  1  Pars,  on  Cont  464;  2  Kent's  Com. 
479;  Haivkins  v.  Pemberton,  51  N.  Y.  198;  Bounce  v.  Doio,  64 
id.  411.    There  was  an  implied  warranty  that  the  seed  was  fit  for 
the  purpose  for  which  it  was  bought.    Hoe  y.  Sanbf>rn,  21  N. 
Y.  552.    The  rule  of  damages  was  correct.     Sedg.  on  Dam.  328» 
329;  Griffin  v.   Colver,  16  N.  Y.  489;    Passinger  v.  Thorburn, 
84  id.  634;   Milbume  v.  Belloni,  39  id.  53;   Messmore  v.  N.  Y. 
Shot  and  Lead  Co.,  40  id.  422 ;  Flick  v.  Weatherbee,  20  Wis.  392; 
Parks  V.  Morris  Ax  and  Tool  Co.,  9  Alb.  L.  J,  409;  Wokott  y. 
Mount,  36  N.  J.  (7  Yroom)  272.    Interest  from  the  time  the  crop 
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wonld  haTe  been  harrested  and  sold  was  properly  allowed.  Van 
Rensselaer  y.  Jeweit,  2  N.  Y.  135;  Dana  y.  Fiedler,  12  id.  40;  FieAeU 
J.  Winane,  38  Barb.  230. 

AiTDBEWS,  J.      [Omitting  a  question  of  incorporation.]    We 
come  now  to  the  consideration  of  the  questions  inyolying  more 
directly  the  merits  of  the  action.    The  question  whether  there 
was  a  warranty  by  tiie  defendants,  that  the  seed  sold  to  the 
plaintiff  was  '^  genuine  large  Bristol  cabbage  seed/'  which  is  the 
wananty  found  by  the  referee,  must  be  deemed  to  be  established 
by  his  finding,  uidess  it  is  without  support  in  the  eyidence.    The 
contract  for  the  purchase  and  sale  of  the  seed  was  made  under 
these  circumstances  :    The  defendants  were  growers  of  garden 
seeds  for  sale,  and  the  plaintiffs  were  market  gardeners  raising 
Tegetables  for  sale  in  the  market    In  1867  they  bought  of  the  de- 
fendants cabbage  seed,  of  the  yariety  known  as  large  Bristol  cab- 
bage seed,  which  produced  Bristol  cabbage.     In  the  fall  of  1867, 
Miller,  one  of  the  trustees  of  the  defendants,  informed  the  plain- 
tifb  that  they  had  raised  that  year  200  pounds  of  Bristol  cabbage 
seed,  like  that  the  plaintiffs  had  had,  and  solicited  them  to  come 
early  if  they  wished  any.     In  February,  1868,  the  plaintiffs  went 
to  the  seed  store  of  the  defendants  to  purchase  seeds,  and  on  mak- 
ing their  business  known  to  the  defendants'  clerk,  he  produced  a 
printed  catalogue  of  the  seeds  the  defendants  had  for  sale,  and  ex- 
hibited it  to  the  plaintiffs  ;  and  among  the  seeds  in  the  list  was 
large  Bristol  cabbage  seed.    The  plaintiffs  then  ordered  seeds  of 
different  kinds,  and  among  others,  six  pounds  of  ^^  Bristol  cabbage 
seed."    The  clerk  made  a  memorandum  of  the  kind  and  amount 
of  seeds  ordered,  and  promised  to  deliyer  them  to  the  plaintiffs 
within  a  few  days.    Some  days  afterward  the  clerk  put  up  the 
seeds,  including  six  pounds  of  cabbage  seed,  and  deliyered.  them  at 
Aiken's  store,  in  Albany,  for  the  plaintiffs,  with  a  bill  of  parcels, 
as  Qpon  a  sale  by  Miller  to  the  plaintiffs.    The  cabbage  seed  was 
described  in  the  bill  as  ^^six  pounds  large  Bristol  cabbage"  seed 
The  doctrine  that  a  bargain  and  sale  of  a  chattel  of  a  particular 
description  imports  a  contract  or  warranty  that  the  article  sold  is 
of  that  description,  is  sustained  by  a  great  weight  of  judicial  au- 
thority.   The  cases  of  Setzas  y.  Wood^  2  Gaines,  48,  and  Sioelt  y. 
Ooigaiey  ^  Johns.  196,  based  mainly  upon  the  authority  of  the  case 
of  Chandler  y.  Lopas;  Oro.  J.  4,  are,  it  must  be  admitted,  adyerae 
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to  this  view.  The  case  of  Chandler  v.  Lopus  has  been  overruled  in 
England,  and  the  cases  ia  this  State  referred  to  have  been  often 
questioned,  and  Chancellor  Kent,  who  took  part  in  deciding 
Setxas  T.  Wood,  intimates  in  his  Commentaries  a  doubt  whether 
the  case  was  correctly  decided.  2  Kent,  479.  The  case  of  Hato- 
kins  V.  Pemberton,  51  N".  Y.  198  ;  10  Am.  Rep.  595,  adopts,  as  the 
law  in  this  State,  the  doctrine  upon  this  subject  now  prevailing 
elsewhere,  that  a  sale  of  a  chattel  by  a  particular  description  is  a 
warranty  that  the  article  sold  is  of  the  kind  fipecifiod  ;  and  this 
case  was  recognized  in  Bounce  v.  Dow,  64  N.  Y.  411,  as  modifying 
the  doctrine  of  Seixas  v.  Wood,  and  Sioett  v.  Colgate.  We  think 
the  modern  doctrine  upon  the  subject  is  reasonable,  and  pix>ceedfl 
upon  a  just  interpretation  of  the  contract  of  sale.  A  dealer  who 
sells  an  article,  describing  it  by  the  name  of  an  article  of  commerce, 
the  identity  of  which  is  not  known  to  the  purchaser,  must  under- 
stand that  the  latter  relies  upon  the  description  as  a  representation 
by  the  seller  that  it  is  the  thing  described  ;  and  this  constitutes  a 
warranty.  We  content  ourselves  without  further  argument  with 
referring  to  some  of  the  cases  bearing  upon  this  question,  which 
must,  we  think,  be  regarded  as  decisive.  Barr  v.  Oibson,  3  M.  & 
W.  390  ;  Bridge  v.  Wain,  1  Stark.  505  ;  SJiepherd  v.  Kain,  5  B.  & 
Aid.  240 ;  Behn  v.  Burness,  3  B.  &  S.  749  ;  Allan  v.  Lake,  18  Ad. 
&  El.  (N.  S.)  561;  Power  v.  Barham,  4  Ad.  &  El.  473  ;  Borrekins 
V.  Bsvnn,  3  Ilawle,  37  ;  Hensliato  v.  Rabbins,  9  Mete.  83  ;  Hawkins 
V.  Pemberton,  supra. 

The  referee  was,  therefore,  justified  in  finding  that  the  defend- 
ants warranted  the  seed  sold  to  the  plaintiffs  to  be  large  Bristol 
cabbage  seed,  from  the  fact  that  the  plaintiffs  applied  to  purchase 
that  description  of  seed  ;  and  that  the  seed  delivered  was  desig- 
nated in  the  bill  of  parcels  as  large  Bristol  cabbage  seed.  The  fact 
that  Chauncey  Miller  was  named  in  the  bill  of  parcels  as  vendor 
did  not  preclude  the  plaintiffs  from  treating  the  transaction  as  a 
sale  by  the  defendants,  and  the  representation  as  having  been  made 
by  them.  Miller  was,  in  fact,  acting  as  their  agent.  The  negotia- 
tion for  the  purchase  of  the  seed  was  made  at  the  store  of  the  so- 
ciety some  days  before  it  was  delivered.  It  was  sent  in  compliance 
with  the  plaintiffs'  order  made  at  that  time.  The  bill  of  parcels 
was  made  for  the  purpose  of  showing  that  the  seed  sent  corre- 
sponded with  the  order  and  the  amount  of  the  purchase,  and  not  to 
show  that  the  contract  was  the  contract  of  the  agent,  or  that  he 
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was  the  vendor,  and  not  the  society.     The  plaintiffs  could,  per- 
haps, have  elected  to  treat  the  warranty  as  the  individual  war- 
ranty of  Miller,  but  they  were  not  confined  to  that  remedy.   *  If,  in 
fact,  the  sale  was  by  the  defendants,  the  plaintiff  had  the  right  to 
treat  the  contract  and  representation  as  theirs.    The  claim,  that 
the  trustees  had  no  power  to  bind  the  society  by  the  warranty  in 
question,  is  not  well  founded.    They  had,  as  an  incident  to  their 
power  to  make  contracts  of  sale,  the  power  to  give  the  article  sold 
a  name  and  descriptive  character ;  and,  upon  the  warranty  arising 
from  a  sale  of  seeds   by  designation,  the  society  is   clearly  bound, 
irrespective  of  the  question  whether  the  trustees  had  general  au- 
thority from  the  society  to  make  an  express  warranty  on   sales, 
A?ide  from  the  warranty  raised  in  this  case  by  the  description  in 
the  bill  of  parcels,  there  was,  also,  upon  the  sale  in  question,  within 
the  authority  of  Hoe  v.  Sanborn,  21  N.  Y.  552,  a  warranty  implied 
ty  law,  that  the  seed  sold  were  free  from  any  latent  defect  arising 
from  the  mode  of  cultivation.    It  was  decided  in  Hoe  v.  Sanborn^ 
that  upon  a  sale  of  a  chattel  by  a  manufacturer,  a  warmnty  is  im- 
plied that  the  article  sold  is  free  from  any  latent  defect  growing 
out  of  the  process  of  manufacture.     The  rule  is  based  on  the  pre- 
sumed superior  knowledge  of  the  vendor ;    and  there  seems  to  be 
the  same  reason  for  implying  a  warranty  on  a  sale  of  seeds  by  the 
grower,  that  they  are  not  defective  from  improper  cultivation,  as 
to  imply  a  warranty  of  freedom  from  defects  in  the  manufacture, 
on  a  sale  by  a  manufacturer  of  the  article  made   by  him.     The 
grower  of  seeds  must  be  presumed  to  be  cognizant  of  any  omission, 
or  negligence  in  cultivation,  whereby  they  have  been  deteriorated 
or  rendered  unfit  for  use. 

It  is  claimed  by  the  defendants  that  there  was  no  breach  of  any 
warranty  shown,  assuming  that  a  warranty  was  proved,  for  the 
reason  that  the  seed  sold  were  large  Bristol  cabbage  seed.  That 
the  seed  were  Bristol  cabbage  seed  is,  as  the  defendants  insist, 
established  by  the  fact  that  they  grew  upon  stocks  of  Bristol  cab- 
bage. The  referee  finds  that  the  seed  was  raised  upon  Bristol  cab- 
bage stocks,  but  he  further  finds  that  these  stocks  were  planted  in 
the  vicinity  of  stocks  of  other  varieties  of  cabbage,  and  were  fer- 
tilized by  the  pollen  therefrom,  and  that,  in  consequence  of  the 
crossing  of  the  varieties,  the  seed  grown  upon  the  Bristol  cabbage 
stocks  became  impure,  and  were  not  genuine  Bristol  cabbage  seed, 
but  lost  that  character  and  quality,  and  that  the  plants  raised  by 
Vol.  XXVII  —  8 
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the  plaintiffs  from  the  seed  purchased  from  the  defendants^  Tritha 
very  few  exceptions,  in  consequence  of  such  crossing,  were  of  no 
known  variety  of  cabbage,  and  were  of  no  value  except  as  food  for 
cattle.    The  evidence  on  the  part  of  the  plaintiffs  shows  that  they 
set  out  105,000  plants  raised  from  this  seed,  of  which  100,000  lived 
and  grew  vigorously,  but  about  200  only  produced  Bnstol  cabbages. 
That  the  defendants  intended  to  sell,  and  the  plaintiffs  to  buy  seed 
which  under  proper  cultivation,  if  it  grew  at  all,  would  produce 
Bristol  cabbages,  is  evident.     The  defendants  knew  that  the  plains- 
tiffs  were  market  gardeners,  and  desired  this  particular  variety  of 
seed.     Bristol  cabbages  were  regarded  as  a  valuable  variety  for  mar* 
keting.     The  defendants  raised  the  seed,  and  it  was  not  Bristol 
cabbage  seed,  within  the  meaning  of  the  warranty,  whatever  its 
botanical  or  scientific  designation  might  be,  unless  it  would  produce 
Bristol  cabbages.    Whether  the    seed   was   Bristol  cabbage  seed 
within  the  warranty  depends  not  upon  the  origin  of  the  seed,  or 
the  stocks  upon  which  it  grew,  but  upon  the  fact  whether  Bristol 
cabbages  as  known  in  the  market  could  be  raised  therefrom.     The 
contention  of  the  defendants  that  the  warranty  was  not  broken,  if 
technically,  or  in  the  language  of  botanists,  the  seed  was  Bristol 
cabbage  seed,  cannot  therefore  be  sustained.     But,  if  the  defend- 
ants are  right  upon  this  point,  the  question  would  still  remain 
whether  there  was  a  breach  of   the  implied   warranty;   that    the 
seed  was  free  from  defects  arising  from  improper  and  negligent 
cultivation. 

The  referee,  in  fixing  the  damages,  followed  the  rule  laid  down 
in  Passinger  v.  Tliorhiirn,  34  N.  Y.  634,  which  was  also  an  action 
for  a  breach  of  warranty,  in  the  sale  of  cabbage  seed.  The  defend- 
ant in  that  case  warranted  the  seed  to  be  Bristol  cabbage  seed,  and 
that  it  would  produce  Bristol  cabbage.  The  court  held,  all  the 
judges  concurring,  that  the  plaintiff  was  entitled  to  recover  the 
difference  in  value  between  the  crop  raised  from  the  defective  seed, 
and  a  crop  of  Bristol  cabbage,  such  as  would  ordinarily  have  been 
produced  in  the  year  in  which  the  seed  was  to  be  sown.  The 
learned  judge,  who  delivered  the  opinion,  referred  to  a  large  num- 
ber of  authorities  as  sustaining  the  rule  adopted  by  the  court; 
and,  among  others,  to  the  case  of  Randall  v.  Roper,  E.  B.  &  E.  84, 
in  which  it  was  held  that  in  an  action  on  a  warranty,  made  by  the 
defendants  to  the  plaintiff,  on  a  sale  by  the  former  to  the  latter  of 
seed  barley,  that  the  seed  sold  was  *^  chevalier "  seed  barley,  but 
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which  was,  in  fact,  barley  of  an  inferior  quality;  the  plaintiffs,  who 
had  resold  the  barley,  with  a  similar  warranty,  could  recover  of 
their  vendors  the  loss  sustained  by  the  sub-vendees,  measured  by 
the  difference  in  yalue  between  the  inferior  crop  produced  and  that 
which  might  have  been  produced  from  "  chevalier  "  barley.     The 
case  of  Piissinger  v.  Thorburn  was  approved  in  Milburn  v.  Belloni, 
39  N.  Y.  53,  and  was  said  by  the  court  to  be  decisive  of  the  case 
then  under  consideration.    In  Wolcott  y.  Mount,  36  N.  J.  262;  13 
Am.  Rep.  438;  20  id.  425,  and  Fleck  v.  Weatherlon,  20  Wis.  392, 
the  rule  adopted  in  Passinger  v.  Thorburn  was  approved   and 
applied  by  the  court    We  think  the  case  of  Passinger  v.  Tliorburn 
should  be  adhered  to.    It  was  carefully  considered  and  decided,  and 
we  arc  not  prepared  to  say  that  the  rule  there  adopted  is  a  depart- 
ure from  correct  principle.    Gains  prevented,  as  well  as  losses  sus- 
tained, may  be  recovered  as  damages  for  a  breach  of  contract,  whore 
they  can  be  rendered  reasonably  certain  by  evidence,  and  have 
naturally  resulted  from  the  breach.    Masterton  v.  The  Mayor,  etc., 
7  Hill,  61;  Griffin  v.  Colver,  16  N.  Y.  489;  Messmore  v.  The  K  Y. 
Sfiot  and  Lead  Co.,  40  id.  422.    But  mere  contingent  or  speculative 
gains  or  losses,  with  respect  to  which  no  means  exist  of  ascertain- 
ing with  any  certainty  whether  they  would  have  resulted  or  not, 
are  rejected,  and  the  jury  will  not  be  allowed  to  consider  them. 
Can  it  be  said  that  the  damages  allowed  in  Passinger  v.  Tliorbum 
are  incapable  of  being  ascertained  with  reasonable  certainty  by  a 
jniy? 

The  character  of  the  season,  whether  favorable  or  unfavorable 
for  production;  the  manner  in  which  the  plants  set  were  cultivated; 
the  condition  of  the  ground;  the  results  observed  in  the  same 
vicinity  where  cabbages  were  planted,  under  similar  circumstances; 
the  market  value  of  Bristol  cabbages  when  the  crop  matured;  the 
value  of  the  crop  raised  from  the  defective  seed ;  these  and  other 
circumstances  may  be  shown  to  aid  the  jury,  and  from  which  they 
can  ascertain  approximately  the  extent  of  the  damages  resulting 
from  the  loss  of  a  crop  of  a  particular  kind. 

The  referee  allowed  interest  on  the  damages  from  the  time 
the  crop  would  have  been  harvested  and  sold.  We  are  of  opinion 
that  this  was  erroneous.  The  demand  was  unliquidated,  and  the 
amount  could  not  be  determined  by  computation  simply,  or  refer- 
ence to  market  values.  McMahon  v.  N.  Y,  S  E.  R.  R.  Co.^  20  If. 
Y.  469;  JSmtth  v.  Velte,  60  id.  106;  Sedg.  on  Dam.  377. 
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The  remaining  quesfcions  arise  npon  exceptions  taken  by   the 
defendants  to  the  admission  or  rejection  of  evidence,  and  without 
passing  npon  the  validity  of  the  other  exceptions  of  this  character 
we  are  of  opinion  that  the  referee  erred  iii  allowing  the  conTersa- 
tion  between  Ghanncey  Miller  and  the  plaintiff  White^  at  the  inter- 
view between  them,  in  the  fall  of  1868,  to  be  given  in  evidence. 
This  conversation   occnrred  nearly  eight  months  after  the  sale  of 
the  seed,  and  the  making  of  the  warranty  upon  which  the  action 
is  brought.     If  the  declarations  of  Miller  on  this  occasion  were 
admissible  to  bind  the  society,  they  furnished  very  material  evi- 
dence to  sustain  the  plaintiffs'  case.    The  plaintiffs  sought  to  estab- 
lish among  other  things,  that  the  defect  in  the  seed  was  owin^^  to 
improper  and  negligent  cultivation,  thereby  raising  an  implied 
warranty,  in  addition  to  the  warranty  arising  out  of  the  descrip- 
tion in  the  bill  of  parcels;  and  it  was  also  an  essential  part  of  their 
case,  to  (3stabli8h  that  the  seed  sold  were  not  Bristol  cabbage  seed; 
and  this  they  sought  to  show,  by  proving  by  gardeners  and  other 
persons  who  had  purchased  seed  of  the  defendants  of  the  same  kind 
as  that  sold  to   the  plaintiffs,  that  their  crops  had  also  failed, 
and  that  the  seed  did  not  produce  Bristol  cabbage.     The  admis- 
sions of  Miller,  in  the  conversation  proved,   tended  to  establish 
both  of  the  facts  referred  to,  viz.:  that  the  seed  was  inferior  and 
mixed,  owing  to  the  improper  cultivation,  and  that  it  would  not 
produce  Bristol  cabbage.    He  stated  in  the  conversation,  that  the 
impurity  of  the  seed  was  owing  to  planting  the  Bristol  cabbage 
stocks  in  the  vicinity  of  stocks  of  the  red  cabbage,  and  that   the 
society  had,  in  consequence  of  the  defective  character  of  the  seed, 
lost  their  own  crops  of  cabbage  in  that  year.     The  proof  of  this 
conversation  was    objected   to    on  several  grounds;   and  among 
others,  that  the  declarations  of  Miller,  when  not  engaged  in  the  bus- 
iness of  the  society,  were  not  admissible.     The  general  rule  is,  that 
what  one  person  iiays  out  of  court  is  not  admissible  to  charge  or 
bind  another.    The  exception  is  in  cases  of  agency;  and  in  cases 
of  agency,  the  declarations  of  the  agent  are  not  competent  to  charge 
the  principal,  upon  proof  merely  that  the  relation  of  principal  and 
agent  existed  when  the  declarations  were  made.     It  must  further 
appear  that  the  agent,  at  the  time  the  declarations  were  made,  was 
engaged  in  executing  the  authority  conferred  upon  him,  and  that 
the  declarations  related  to,  and  were  connected  with  the  business 
then  depending,  so  that  they  constituted  a  part  of  res  gestm.    In 
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Fairlie  v.  ffaslings,  10  Ves.  127,  Sir  William  Grant  expressed 
with  great  clearness  and  accuracy ,  the  doctrine  upon  this  subject 
He  said:  *' What  an  agent  has  said  may  be  what  constitutes  the 
agreement  of  the  principal ;  or  the  representations  or  statements 
made  may  be  the  foundation  of,  or  the  inducement  to  the  agreement. 
Therefore,  if  a  writing  is  not  necessary  by  law,  the  eyidence  must 
be  admitted,  to  prove  the  agent  did  make  that  statement  or  reprc- 
sentation.      So,  with  regard  to  acts  done,  the  words  with  which 
these  acts  are  accompanied   frequently  tend  to  determine  their 
quality.     The  party,  therefore,  to  be  bound  by  the   act  must  be 
affected  by  the  words.     But  except  in  one  or  the  other  of  these 
ways,  I  do  not  know  how  what  is  said  by  an  agent  can  be  evidence 
against  the  principal.    The  mere  assertion  of  a  fact  cannot  amount 
to  proof  of  it,  though  it  may  have  some  relation  to  the  business  in 
which  the  person  making  that  assertion  was  employed  as  agent."  See, 
also.  Story  on  Ag.,  §§  134,137;  ThaUhimer  v.  Brinckerhoffy  4  Wend. 
394;  Hubbard  v.  Elmer,  7  id.  446;  Luby  v.  H.  R.  R.  R.  Co.,  17  N.  Y.  131. 
The  rule  that  the  declarations  of  the  agent  are  inadmissible  to  bind 
the  principal  unless  they  constitute  the  agreement  which  he  is  author- 
ized to  make,  or  relate  to  and  accompany  an  act  done  in  the  course  of 
theagency,  is  applicable  in  all  cases,  whether  the  agent  is  a  general 
or  special  one,  or  the  principal  is  a  corporation  or  private  person. 
Angel]  &  Ames  on  Corp.,  §  309;  1  Greenl.  Ev.,  §  114a. 

The  conversation  with  Miller  was  inadmissible  within  the  rule 
stated.  It  was  not  a  part  of  any  contract  between  the  society  and 
the  plaintiffs,  nor  was  it  connected  with  any  business  which  Miller 
was  at  the  time  transacting  for  the  defendants.  The  plaintiffs  had 
not  then,  so  far  as  it  appears,  made  any  claftn  that  the  defendants 
were  liable  on  the  warranty,  or  that  the  failure  of  the  crop  was 
owing  to  a  defect  in  the  seed.  The  plaintiff  White  states  that  up 
to  the  time  of  the  conversation  he  had  not  been  able  to  account 
for  the  failure.  He  had  written  to  Miller  before  the  conversation, 
and  requested  him  to  look  at  the  crop,  and  to  explain,  if  he  could,  the 
cause  of  the  failure;  and  not  receiving  an  answer,  he  went  to  see 
Miller,  when  the  conversation  referred  to  occurred.  Miller  at  this 
time  made  no  contract  or  arrangement  with  White  for  a  settlement 
or  adjustment  of  any  liability  incurred  by  the  society,  and  he  had 
00  authority  to  bind  the  society  if  he  attempted  to  do  so,  to  pay 
the  large  damages  subsequently  claimed  by  the  plaintiffs.  The 
coTenant  expressly  declares  that  no  important  contract  made  by  the* 
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trustees  shall  be  cousidered  valid  withoat  the  previons  approbation 
of  the  ministry  and  elders.  An  agreement  to  pay  several  thousand 
dollars  damages  on  a  sale  of  thirty-six  dollars'  worth  of  seed,  would 
be  an  important  contract^  beyond  the  power  of  the  trustees  alone  to 
make. 

For  these  reasons,  we  are  of  opinion  that  the  referee  erred  in 
the  admission  of  the  conversation  in  question. 

The  evidence  was  important,  and  we  cannot  say  that  it  did  not 
influence  the  result  For  the  error  in  admitting  it^  the  judgment 
should  be  reversed  and  a  new  trial  granted. 

All  concur. 

Bapallo  and  Millsb,  JJ.^  concur  in  opinion  as  to  question  of 
evidence,  and  in  result  on  other  grounds. 

Judgment  reversed. 


Fierce  y.  Piebge. 

(71  N.  Y.  IM.) 

Antenuptial  eorUraet  —  when  avoided  by  misrepreientoHon, 

A  procured  the  execation  by  B,  hia  intended  wife,  of  an  agreement  hy  whidi« 
in  consideration  of  $500  to  be  paid  to  iier  if  she  sanrived  him,  she  agreed  to 
relinquish  all  her  rights  in  his  property  and  estate.  He  represented  to  her, 
without  reading,  and  without  her  reading,  the  agreement,  that  she  was  to 
receive  $500  in  cash,  $500  if  she  survived  him,  and  the  deed  of  a  house  and 
lot.  Nothing  whatever  was  ever  given  her  under  the  agreement.  In  pio- 
oeedings  after  his  death,  held,  that  the  agreement  was  void,  and  the  widow 
was  entitled  to  lier  distributive  share  in  his  estate. 

Ante-nuptial  agreements  are  severely  scrutinized  by  the  courts,  and  owing  to 
the  confidential  relations  of  the  parties,  it  eeeme  that  the  presumption  is 
against  their  validity,  and  that  the  burden  of  proof  is  upon  the  husband  to 
prove  the  perfect  fairness  of  the  transaction.    (See  note,  p,  26.) 

APPEAL  from  a  judgment  modifying  a  surrogate's  decree  on 
final  accounting  of  the  respondent,  widow  of  the  intestate,  as 
administratrix.  The  surrogate  credited  her  with  $500,  and  denied 
her  any  distributive  share  in  the  estate.  The  Supreme  Court  stmck 
out  that  credit,  and  gave  her  her  distributive  share*  The  other 
facts  appear  in  the  opinion. 


NOVEMBER  TERM,  1877.  23 

Pierce  ▼.  Pierce. 


W.  Oleason,  for  appellant. 

J.  j51  Maynard,  for  respondent. 

MiLLEB,  J.  Upon  the  accounting  of  Mrs.  Pierce,  as  adminis- 
tratrix of  her  deceased  husband's  estate,  before  the  surrogate,  it 
was  held  that  the  ante-nuptial  agreement  entered  into  at  the  time 
of  their  marriage  was  valid  and  in  full  force,  and  for  that  reason 
she  was  not  entitled  to  a  share,  as  his  widow,  in  the  distribution  of 
his  estate,  and  was  only  allowed  the  amount  named  in  said  agree- 
ment The  agreement  referred  to  purported  to  have  been  entered 
into  in  contemplation  of  marriage,  and  for  the  purpose  of  making 
proTision  for  a  fit  and  proper  settlement  by  the  deceased,  for  the 
benefit  of  his  intended  wife,  and  thereby  the  deceased  agreed  that 
if  the  marriage  was  had  and  solemnized,  he  would,  in  case  she  sur- 
Tived  him,  pay  or  cause  to  be  paid  to  her,  the  sum  of  $500  for  her 
sole  and  separate  use;  and  she  agreed,  in  consideration  of  the 
"money  paid  to  her,"  that  said  money  should  be  in  full  satisfac- 
tion  of  her  dower,  and  bar  her  from  claiming  the  same,  or  any 
share  of  his  personal  property,  unless  given  to  her. 

We  are  of  the  opinion  that  the  contract  in  question  cannot  be 
upheld,  for  the  reason  that  the  evidence  establishes  beyond  any 
controversy  that  it  was  executed  by  the  respondent,  under  a  belief 
—  which  was  created  by  the  conduct  and  declarations  of  the 
deceased — that  it  contained  more  beneficial  provisions  in  her 
fayor  than  were  contained  in  the  same,  and  that  the  deceased,  tak- 
ing advantage  of  the  confidential  relationship  existing  between  him 
and  the  respondent,  who  was  the  intended  wife  of  the  deceased,  he 
was  chargeable  with  fraud  and  misrepresentation  in  procuring  her 
signature  to  the  same. 

Ante-nuptial  contracts,  whereby  the  future  wife  releases  her 
elaim  to  her  right  of  dower,  and  all  other  rights  to  the  estate  of  her 
hasband  upon  his  decease,  are  fully  recognized  in  law.  When 
fairly  made  and  executed  without  fraud  or  imposition,  they  will 
be  enforced  by  the  courts.  The  surrender  and  release  of  rights  to 
be  acquired  by  the  intended  wife  by  the  marriage  relation  must, 
however,  be  regarded  with  the  most  rigid  scrutiny;  and  courts  will 
not  enforce  contracts  of  this  nature  against  the  wife  where  the  cir- 
camstances  establish  that  she  has  been  overreached  and  deceived, 
or  been  induced  by  false  representations  to  enter  into  a  contract 
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which  does  not  express  or  carry  out  the  real  inteDtion  of  the  par- 
ties. The  relationship  of  parties  who  are  about  to  enter  into  the 
married  state  is  one  of  mutual  confidence,  and  far  different  from 
that  of  those  who  are  dealing  with  each  other  at  arms'  length.  Thia 
is  especially  the  case  on  the  part  of  the  woman;  and  it  is  the  duty 
of  each  to  be  frank  and  uureseryed  when  about  to  enter  into  an 
ante-nuptial  contract,  by  a  full  disclosure  of  all  facts  and  circum- 
stances which  may  in  any  way  affect  the  agreement.  £lin»  v.  Klines 
57  Penn.  St  120. 

In  the  case  cited,  which  inyolved  the  validity  of  a  marriage  con* 
tract,  it  was  held  there  was  error  in  the  charge  of  the  judge  to  the 
jury  that  the  woman  was  bound  to  exercise  her  judgment,  and  take 
advantage  of  the  opportunity  that  existed  to  obtain  information^ 
if  she  did  not  do  so,  it  was  her  fault;  and  that  tlie  parties  were  deal- 
ing at  arms'  length.  See,  also,  case  of  Kline's  Bstate,  64  Penn.  St^ 
122,  which  holds  that  parties  to  such  a  contract  occupy  a  confiden- 
tial relation;  and  Tarbdl  v.  Tarbelly  10  Allen,  278;  Fay  v.  Rickman^ 
1  N.  C.  (Bush's  Eq.)  278;  Woodward  y.  Woodward,  5  Sneed,  49, 
These  authorities  go  very  far  in  holding  that  the  courts  require 
strict  proof  of  fairness,  when  called  upon  to  enforce  an  ante- 
nuptial contract  against  the  wife,  and  especially  when  it  is 
apparent  that  the  provision  made  for  the  wife  is  inequitable,  unjust 
and  unreasonably  disproportionate  to  the  means  of  the  husband. 
The  rule  undoubtedly  is  that  in  such  a  case  every  presumption  is 
against  the  validity  of  the  contract,  and  the  burden  of  proof  is 
cast  upon  the  husband,  or  those  who  represent  him,  in  order  to 
uphold  and  enforce  the  same  as  a  valid  and  subsisting  agreement. 
It  is  also  a  well-settled  principle  that  a  court  of  equity  will  inter- 
pose its  power  to  set  aside  an  instrument  executed  between  parties 
who  stand  in  confidential  relations,  when  there  is  evidence  show- 
ing fraud,  or  even  when  it  appears  that  undue  influence  has 
been  exercised,  when  one  party  is  so  situated  as  to  exercise  a  con- 
trolling influence  over  the  will,  conduct,  and  interest  of  the  other. 
Sears  v.  Shafer,  6  N.  Y.  268  ;  Nesbit  v.  Lockmariy  34  id.  167.  So, 
also,  when  one  party  is  intrusted  to  reduce  a  contract  to  writing, 
he  is  bound  to  do  so  faithfully  and  truly  ;  and  any  variation  from 
it,  by  omitting  some  of  its  terms,  or  by  inserting  provisions  not 
embraced  in  it,  if  not  known  to  the  other  party  and  distinctly  assen- 
ted to  by  him,  is  a  clear  fraud.  BoUford  v.  Mc  Lean,  45  Barb.  47S- 
488,  and  authorities  cited.    While  parties  to  a  written  agreement 
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should  look  out  for  themBelveSy  and  ordinarily  the  written  contract 
ifi  presumed  to  express   their  common   intention,  yet,  when  one 
occupies  a  confidential  relationship  to  the  other,  and  was  intrusted 
with  reducing  it  to  writing,,  and  it  is  clearly  made  to  appear  that 
the  written  contract  was  untrue,  and  misrepresents  and  misstate* 
the  real  intention  as  understood  and  agreed  upon,  it  cannot  stand. 
More  especially  is  this  rule  applicable  when  undue  advantage  has 
been  taken  and  a  fraud  perpetrated.     Within  the  rules  referred  to, 
a  case  is  made  out  by  the  evidence  which    establishes  that  the 
alleged  ante-nuptial  agreement  was  nugatory  and  void.    The  testi- 
mony is  unconti-adicted  and  unimpeached,  that  when  the  respond* 
mi  signed  the  contract  she  acted  under  a  belief  and  conviction 
that  she  was  thereby  to  receive  the  sum  of  $500  in  cash,  a  deed  of 
a  house  and  lot,  and  $500  if  she  survived  the  deceased.    The  con* 
tract  was  stated  or  read  to  the  respondent  as  containing  those  pro- 
visions, hefore  the  proposed  marriage;  and  when  it  was  assented  to 
by  her,  at  the  time  when  the  contract  was  finally  executed,  the 
deceased  stated  to  the  clergyman  who  performed   the  marriage 
ceremony   and  witnessed    the    written    agreement,   that    it  was 
unnecessary  for  him  to  read  it  —  intimating    that  the  contents 
were  known  and  understood.     It  was  not  read  at  that  time,  nor 
does  it  appear  distinctly  that  it  was  ever  read  by  the  respondent  at 
any  time.     It  is  also  proved  that  after  the  marriage,  on  one  occa- 
sion, the  deceased  asked  the  respondent  if  she  did  not  wish  she 
had  the  contract,  and  she  replied  it  was  not  good  for  any  thing, 
unless  he  paid  her  the  $500  he  had  agreed  to.     And  in  the  summer 
of  1860  the  respondent  stated  to  the  deceased  that  he  had  agreed 
to  give  her  the  house  and  lot,  and  asked  him  why  he  did  not  do  it; 
and  he  replied,  that  perhaps  she  should  have  the  house  he  lived  in, 
or  to  that  effect.    It  thus  appeared  that  he  acquiesced  in  the  state- 
ment made  as  to  the  contents  of  the  contract,  and  did  not  deny 
that  it  contained  the  provisions  claimed  by  her.    The  proof  referred 
to  shows  that  he  kept  it  all  the  time  in  his  own  possession,  or  under 
his  own  control;  and  when  called  upon  to  fulfill  his  engagement, 
he  failed  to  deny  the  statements  as  to  the  agreement  actually  made, 
and  virtually  admitted  that  they  were  correct. 

It  is  plain  that  the  respondent  understood  the  contract  as  con- 
taining the  provisions  stated  by  the  deceased,  and  that  the  deceased 
understood  that  such  was  her  belief  as  to  its  contents.  He  per- 
mitted her  to  act  on  this  hypothesis,  and  while  laboring  under  an 
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entire  mistake,  without  correcting  it,  and  it  does  not  rest  with  his 
heirs  now  to  claim  that  it  was  otherwise  than  the  deceased  stated 
and  the  respondent  understood  at  the  time.  She  married  him 
under  such  a  belief,  and  he  having  knowledge  that  such  was  her 
understanding  of  the  agreement,  those  who  represent  him  are 
estopped  now  from  insisting  that  the  contract  was  valid  and  should 
be  enforced. 

For  the  reasons  stated,  the  alleged  contract  was  invalid  and  void, 
and  the  General  Term  very  properly  modified  the  decree  of  the 
surrogate  by  allowing  the  respondent  a  distributive  share,  as  widow, 
in  the  estate  of  the  deceased. 

No  other  question  raised  demands  comment,  and  the  judgment 
of  the  General  Term  should  be  affirmed,  with  costs. 

All  concur,  except  Bapallo,  J.,  absent 

JudgmetU  affirmecL 

Note  bt  tbs  Rbpobtbb.— The  duty  of  courts  to  exerdae  a  vigilant  scnitinj  of  marriage 
Bettlements  whenever  fraud  is  alleged  has  been  asserted  in  many  cases.  The  following 
are  the  principal  cases  cited  by  the  court  and  counsel  on  this  potait  in  the  principal  case. 

Pagey.  Horne^  11  Beav.  227,  A.  D.  1848.  Here  a  settlement  in  contemplation  of  mar- 
riage was  made  of  the  woman^s  own  property  on  herself,  and  was  revoked  by  her  with- 
out consultation  on  the  day  before  the  marriage.  The  revocation  was  held  invalid  in  tlie 
absence  of  proof  of  its  entire  Caimeas.  The  court  said :  **  It  is  true  that  no  inlluenoe 
is  proved  to  have  been  used;  but  no  one  can  say  what  may  be  the  extent  of  the  influ- 
ence of  a  man  over  a  woman,  whose  consent  to  marriage  he  has  obtained.  Here,  the  hus- 
band having  mortgaged  the  property,  we  are  told  by  the  report  of  the  master  that  no 
undue  influence  had  been  used.  The  court,  however,  will  look  with  great  vigilance  at  the 
circumstances  and  situation  of  the  parties  in  such  cases  as  the  present,  and  will  not 
only  consider  the  influence  which  the  intended  husband,  either  by  soothing  or  violence, 
may  have  used,  but  require  satisfactory  evidence  that  it  has  not  been  used.**  "I  think 
it  was  not  competent  for  him  afterward  to  deal  with  her  alone,  in  obtaining  a  revoca- 
tion of  the  settlement." 

TayUfr  v.  Rickman^  1  N.  C.  878,  A.  D.  1858.  This  was  a  bill  filed  by  a  purrhaaer  of 
property  from  defendant's  wife,  and  alleged  to  have  been  settled  by  him  on  her  before 
marriage.  The  court  said  :  '*  To  entitle  the  plaintifT  to  the  aid  of  the  court  in  carrying 
Into  effect  the  marriage  articles  executed  by  the  defendant  and  the  sister  of  the  p'^Wt^ff. 
It  was  necessary  for  him  to  allege  and  prove  that  the  instrument  was  executed  by  the 
defendant  deliberately,  and  without  surprise  or  imposition.  The  plaintUT  makes  the 
allegation,  but  it  is  denied  by  the  defendant,  who  avers  that  the  execution  of  the  instra- 
ment  was  obtained  from  him  both  by  surprise  and  imposition,  for  that  the  subject  was 
never  mentioned  to  him  until  the  parties  were  on  the  floor  to  be  married ;  that  he  waa 
surprised,  confused,  and  in  the  act  of  going  off  without  being  married,  whereupon  being 
told  by  the  magistrate  that  the  paper  would  not  be  valid  without  being  registered,  and 
believing  afterward  that  he  would  have  his  election  either  to  have  it  registered  or  not 
he  leaves  it  to  be  inferred  that  he  did  sign  it,  and  the  parties  were  then  married.  He 
kept  the  paper  and  never  did  have  it  registered."  **^e  plaintiff  has  failed  to  prove 
his  allegation."  The  property  in  question  was  two  negro  slaves  owned  by  the  wife  be> 
fore  marriage. 

Cohhett  V.  Broelc,  20  Beav.  591,  A .  D.  1855.  The  principal  doctrine  was  recognised.  Here 
a  debtor  induced  a  lady,  whom  he  was  engaged  to  marry,  to  become  security  for  his 
debt.    It  was  held  that  although  the  wife  might  complain  of  the  transaction  as  between 
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hoKif  and  her  husband,  jet  the  only  dutj  of  the  creditor,  who  was  aware  of  the  nU^ 
tna  of  the  parties,  was  to  see  that  she  had  proper  professional  assistance,  and  that 
any  fraud  or  misrepreaentation  of  the  debtor  in  the  transaction,  of  which  the  creditor  bad 
BO  notice,  did  not  affect  his  security. 

Cnvbnn  r.  AUiivm^  a  I>eGex,  ¥.&  J.  5C1,  ▲.  D.  1880.  Where  a  widower  married  the  sla- 
ter of  his  deceased  wife,  and  she  after  such  nuuriage  gave  him  all  her  property,  it  was 
hdd  that  the  burden  of  showing  that  at  the  time  of  entering  Into  the  transaction  she 
was  foQy,  fairiy,  and  truly  informed  of  its  character,  and  of  her  l^al  statiu,  was  on  the 
hudMod,  and  also  that  such  a  marriage  was  not  a  sufficient  consideration  for  such  a  con- 
veyanee.  The  caae  seems  to  have  been  put  on  the  latter  ground,  for  the  court  said* 
ioppoedng  both  parties  to  hare  been  aware  of  the  true  state  of  the  law,  **  nothing  can 
wefl  be  conceived  more  Immoral  than  for  a  woman  to  make  over  the  whole  of  her  prop« 
erty  to  a  man  in  contemplation  of  continuing  an  Illicit  intercourse  with  him  for  the  rft- 
mslnder  of  their  Joint  lives.** 

Jama  v.  Holmes,  81  L.  J.  (IT  S.)  Ch.  567,  A.  D.  1868.  When  a  man  lived  with  a  woman 
ta  the  character  d  her  husband,  and  obtained  mouey  from  her  that  he  might  invest  it, 
the  court  refused,  without  positive  proof,  to  declare  that  he  was  not  a  trostee,  or  to  per- 
mit him  after  eleven  years  to  claim  the  money  or  investments  as  his  own,  or  as  a  loan. 
The  plaintiff  was  illiterate,  and  the  money  was  obtained  while  the  defendant  was  prom- 
Mag  to  marry  her. 

Khuer.  Klinr^  57  Femu  St.  190,  A  D.  1868.    The  court  below  chaiged  that  "  the  woman 
WM  bound  to  exercise  her  Judgment,  and  take  advantage  of  the  opportunity  that  existed 
to  obtain  Information  ;  if  she  did  not  do  so,  it  was  her  own  fault.    The  parties  were 
&ta3htg  at  arm^s  length.    He  was  not  bound  to  didose  to  her  the  amount  or  value  of  his 
property.^*  This  was  held  error.    The  court  say  :    "There  is  perhaps  no  relation  of  life 
la  which  more  unbounded  confidence  is  reposed  than  in  that  existing  between  parties 
vbo  are  betrothed  to  each  other.    Especially  does  the  woman  place  the  most  Implicit 
tnntin  tiie  truth  and  affection  of  him  in  whose  keeping  she  is  about  to  deposit  the  happi- 
nesB  of  her  future  life.    From  him  she  has  no  secrets  ;  she  believes  he  has  none  from 
bar.   To  consider  such  persons  as  In  the  same  category  as  buyers  and  sellers,  and  to  say 
that  they  are  dealing  at  arm's  length,  we  think  Is  a  mistake.    Surely  when  a  man  and 
woman  are  on  the  eve  of  marriage,  and  it  is  proposed  between  them,  as  in  this  instance, 
to  enter  into  an  ante-nuptial  contract  upon  the  suhject  of  the  *  enjoyment  and  disposition 
of  their  ropective  estate,*  it  Is  the  duty  of  each  to  be  frank  and  unreserved  in  the  dte 
doeore  of  all  circumstances  naturally  bearing  upon  the  agreement.    R  may  perhaps  be 
pratuned  in  the  Jlrst  ingtance  that  guch  dieeloiiure  was  made,  but  any  designed  and  mate- 
rial eoooealment  ought  to  avoid  the  contract  at  the  will  of  the  party  who  has  been  in- 
Jored.*^   The  words  italicized  are  obUer,  and  evidently  in  conflict  with  the  well-settled 
doctrine,  but  the  opinion  was  addressed  only  to  the  error  of  the  charge,  and  expresses 
tihe  right  doctrine  so  far  as  it  was  necessary  to  go. 

WdOatton  v.  Tribe,  9  L.  R.  Eq.  44,  A.  D.  1800.  One  claiming  under  a  marriage  settle- 
tlement,  not  su1>Ject  to  revocation,  has  the  burden  of  proving  that  the  gift  was  under- 
stood by  the  donor  to  be  irrevocable.  The  question  was  between  the  donor  and  neph« 
ewBsad  nieces.  The  court  said,  "She  never  had  fully  explained  to  her  the  nature  of 
the  settlement  which  she  executed,  and  she  was  really  in  the  hands  of  persons  who  de- 
rive a  benefit  from  the  settlement  " 

FUk  V.  Turner,  101  Mass.  404,  A.  D.  1809.  A  voluntary  settlement,  by  a  woman  In  con- 
tanpiatbm  of  marriage,  of  her  property  in  trust  for  her  exclusive  benefit  during  her  life 
Botvithstanding  the  marriage,  will  not  be  set  aside  after  the  marriage,  on  the  mere 
RToand  that  the  trostee  was  her  confidential  adviser,  although  she  is  able  to  manage 
Ihe  propeKy,  and  wishes  to  regain  possession.  The  court  said,  **  She  appears  to  have 
been  hi  a  state  of  independence,  and  wholly  disregarded  what  she  avers  he  advised  in  re- 
ipect  to  her  marriage  :  and  where  such  independence  exists,  a  contract  will  not  be  set 
Bride  merely  on  account  of  confidential  relations.** 

RfKkafeOow  v.  Neweomb,  57  HI.  186,  A.  D.  1870.  Here  the  principal  doctrine  was  invoked 
for  the  protection  of  the  man  against  the  woman.  The  intended  husband,  at  the  woman*8 
toUdtation,  had  deeded  her  a  piece  of  land  worth  $7,000  In  exchange  for  one  worth  $700; 
and  afterward  she  declined  to  marry  him.   The  court  amended  the  conveyance.    Thecoort 
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said:  *  "This  man  with  his  fervid  passion  and  strong  lore  was  not  well  matched 
an  accomplished  woman,  in  the  incipient  stages  of  their  engagement/'  **  The  contest 
unequal.  A  woman  can  alwa js  exercise  an  undue  Influence  over  the  man  she  professes  to 
love."  ^'The  woman  felt  and  knew  her  power  and  exercised  it.  She  replied,  *  There  is 
no  use  of  further  talk  of  our  marriage.  *  This  accomplished  the  object.  Appellant  yielded, 
and  executed  the  deed.  She  had  an  undue  influence  over  him,  and  took  advantage  of  tlie 
relation  between  them.  That  this  influence  existed,  and  was  exercised  to  the  great  benrfit 
of  one,  and  to  the  great  disadvantage  of  the  other,  there  can  be  no  doubt  There  could  be 
no  other  relations  between  persons  where  a  greater  influence  could  be  exerted,  and  an  iin* 
dne  purpose  more  easily  achieved.  This  situation  of  the  parties  with  respect  to  each  other; 
the  close  intimacy ;  the  loving  correspondence ;  the  threat  to  annul  the  marriage  oontmct; 
the  great  difference  in  the  value  of  the  two  pieces  of  property,  all  raise  the  presumption  of 
undue  influence." 

Bu88cU'8  Appeal^  75  Penn.  St.  288,  A.  D.  1874.  It  was  here  held  that  while  the  men 
omission  of  counsel  to  advise  the  insertion  of  a  power  of  revocation  in  an  ante-nuptial 
agreement  made  by  a  woman  is  not  ground  to  set  aside  a  voluntary  oonvejraooe,  yefe 
the  absence  of  such  a  power,  and  failure  of  counsel  to  advise  the  insertion,  are  oir» 
cumstances  to  show  a  want  of  deliberate  execution,'and  cast  upon  the  person  claimloff 
the  benefit  under  the  agreement  the  burden  of  proving  its  fairness.  Here  the  hus- 
band was  dead,  and  the  claimants  were  others  provided  for  by  the  agreement. 

The  best  review  of  the  adjudications  on  this  subject  is  White  and  Tudor's  I«eadliig 
Cases  In  Bquity ,  4th  American  edition,  page  1166,  cas^Sof  Huouentn  y.  BoMly,  and  notes. 
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01  N.  Y.  180.) 
Common  carrier — contract  reliemnfffrom  hU  own  negligenes. 

In  a  contract  limiting  the  liability  of  a  common  carrier,  an  exemption  of  lia- 
bility for  bis  own  negligence  will  not  be  inferred  onlesB  nnequi vocally 
expressed.  So  where  by  a  contract  of  shipment  of  animals,  a  carrier,  in 
consideration  of  a  reduced  rate  of  freight,  was  released  from  "  liability  of 
every  kind  whatsoever,"  by  reason  of  damage  *'  from  whatsoever  cause 
arising  ;  "  lield^  that  this  did  not  include  a  loss  arising  from  the  carrier's 
own  negligence.* 

A  carrier  of  animals  is  under  the  same  liability  as  other  common  carriers, 
except  where  the  damage  for  which  compensation  is  sought  is  a  conse- 
quence of  the  conduct  or  propensities  of  the  animals. f 

*See  ChrigUnanri'v.  American  Expreee  Co.  (15  Minn.  270),  2  Am.  Rep.  18S,  and  note,  128; 
Adam8  Erpren  Co.  v.  SteUaners  (61  111.  184),  14  Am.  Bep.  67;  Weatentt  v.  Farffo  (61  N.  Y. 
542),  19  Am  Kep.a0O;  MieMaan  Southern,  eta.,  R.  JR.  Go.  ▼.  Heaton  (87  Ind.  448),  10  Am.  Rep. 
80,  and  note,  96;  Lamb  v.  Camden  Al  Amboy  R.  R.  db  Tranep,  Co.  (46  N.  Y.  271),  7  Am. 
Rep.  827. 

t  See  MieMgan  SmUhem  A  Northern  Ind.  S.  R.Co.r.  MeDonough  (81  Mich.  166),  4  Am. 
Rvp.  466;  Lake  Shore  A  Miehioan  South,  R,  R,  Co.  v.  PerMne  (26  Mich.  820),  12  Am.  Re|K 
275;  K^nme  Padfie  Ry.  Co.  t.  Niehdls  (9  Kans.  285),  12  Am.  Rep.  494,  and  note,  606; 
LmOanme,  et«.,  A.  R.  Co.  v.  HeOffcr  (0  Bush,  646),  16  Am.  Bep.  740. 
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ACTION  for  damage  for  the  loss  of  a  steer  in  transportation  on 
defendant's  road.    The  facts  appear  in  the  opinion.      The 
defendant  had  judgment,  and  the  plaintiff  appealed. 

Wm,  H,  Warren,  for  appellants. 

Huger  &  Jenneyy  for  respondents.  Plaintiffs  are  presumed  to 
hare  assented  to  the  contract  Pindar  v.  Res,  Fire  llns,  Co.,  47 
N.  Y.  114  ;  Breese  v.  U.  8.  Tel  Co.,  48  id.  132;  Kirkland  v.  Dins- 
mare,  62  id.  171;  Fibel  7.  Livingston,  64  Barb.  179.  A  common 
carrier  can  exempt  himself  from  liability  for  any  loss  or  damage  to 
freight  he  transports,  even  though  caused  by  his  negligence. 
Welh  V.  N.  T.  C.  R.  R.  Co.,  24  N.  Y.  181 ;  Perkins  v.  N.  Y.  0.  R. 
R.  Co,,  id.  196;  Bissell  v.  JV:  T.  C.  R.  R.  Co.,  25  id.  442;  Poucher 
T.  .V.  Y.  a  R.  R.  Co.,  49  id.  263;  Wells  v.  Si.  Nav.  \Co.,  4  Seld. 
375;  Cragin  v.  N.  Y.  C.  R.  R.  Co.,  51  N.  Y.  61;  Lee  v.  Marsh, 
43  Barb.  l(^%',Keeney  v.  O.  T.  R.R.  Co.,  59  id.  104;  JFrench  v.  B.,  etc., 
R.  R.  Co.,  4Keye8,  108;  Nicholas  v.  N.  Y.  C  R.  R.  Co.,  4  Hun,  327; 

Magnin  v.  Dinsmore,  56  N.  Y.  168;  Boswell  v.  H.  R,  R.  Co.,  5  Bosw. 

699;  Peek  v.  JV.  S.  R.  Co.,  10  H.  L.  Cas.  494;  Shaw  v.  York,  etc., 

R.  Co.,  13  Q.  B.  347;  Austiny.  Man.,  etc.,  R.  Co.,  16  id.  600;  10  C.B. 

454;  Chippendale  v.  Lan.,etc.,  R.  Co.,  7  Eng.  L.  &  Eq.  395;  Carr  y. 

Lan.,  etc.,  R.  Co.,  7  Exch.  707;  Wyldy.  Pickford,  8  M.  &  W.  443; 

Walker  v.  York,  etc.,  R.  Co.,  2  EL  &  B.  750;  Hughes  v.  G.  W.  R. 

Co.,  U  C.  B.  637 ;  Morville  v.  G.  N.  R.  Co.,  10  Eng.  L.  &  Eq.  366; 

Pardington  v.  So.  Wales  Co.,  1  H.  &  N.  392;  McCawley  v.  Furness 

&  a.,  L.  R.,  8  Q.  B.  57;  Bissell  v.  N.  Y.  C.  R.  R.  Co.,  25  N.  Y. 

445. 

Chtjbch,  0.  J.  The  parties  stipulated  that  the  animal  was  lost 
by  reason  of  the  negligence  of  some  of  the  employees  of  the  defend- 
ant without  the  fault  of  the  plaintiff.  The  defense  rested  solely 
upon  exemption  from  liability  contained  in  the  contract  of  ship- 
ment by  which,  for  the  consideration  of  a  reduced  rate,  the  plain- 
tiff agreed  to  '' release  and  discharge  the  said  company  from  all 
claims^  demands  and  liabilities  of  every  kind  whatsoever  for  or  on 
account  of,  or  connected  with,  any  damage  or  injury  to  or  the  loss  of 
said  stock,  or  any  portion  thereof ,  from  whatsoever  cause  arising." 

The  question  depends  npon  the  construction  to  be  given  to  this 
oontracfc,  whether  the  exemption  ^from  whatever  cause  arising,'' 
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should  be  taken  to  include  a  loss  accruing  by  the  negligence  of  the 
defendant  or  its  servants.  The  language  is  general  and  broad. 
Taken  literally  it  would  include  the  loss  in  question,  and  it  woald 
also  include  a  loss  accruing  from  an  intentional  or  willful  act  on 
the  part  of  servants.  It  is  conceded  that  the  latter  is  not  inclnded. 
We  must  look  at  the  language  in  connection  with  the  circumstances 
and  determine  what  was  intended,  and  whether  the  exemption 
claimed  was  within  the  contemplation  of  the  parties. 

"^rhe  defendant  was  a  common  carrier,  and  as  such  was  absolately 
liable  for  the  safe  carriage  and  delivery  of  property  intrusted  to  its 
care,  except  for  loss  or  injury  occasioned  by  the  acts  of  God  or 
public  enemies.  The  obligations  are  imposed  by  law,  and  not  by 
contract  A  common  carrier  is  subject  to  two  distinct  classes 
of  liabilities — one  where  he  is  liable  as  an  insurer  without  fault  on 
his  part ;  the  other,  as  an  ordinary  bailee  for  hire,  when  he  is  liable 
for  default  in  not  exercising  proper  care  and  diligence;  or,  in  other 
words,  for  negligence.  General  words /rom  whatever  cause  arising 
may  well  be  satisfied  by  limiting  them  to  snch  extraordinary  liabili- 
ties as  carriers  are  under  without  fault  or  negligence  on  their  part. 

When  general  words  may  operate  without  including  the  negli- 
gence of  the  carrier  or  his  servants,  it  will  not  be  presumed  that  it 
was  intended  to  include  it.  Every  presumption  is  against  an  inten- 
tion to  contract  for  immunity  for  not  exercising  ordinary  diligence 
in  the  transaction  of  any  business,  and  hence  the  general  rule  is 
that  contracts  will  not  be  so  construed,  unless  expressed  in 
unequivocal  terms.  In  New  Jersey  Steam  Navigation  Co.  v.  -3f«r- 
chants?  Bank,  6  How.  (U.  S.)  344,  a  contract  that  the  carriers 
are  not  responsible  in  any  event  for  loss  or  damage,  was  held  not 
intended  to  exonerate  them  from  liability  for  want  of  ordinary 
care.  Nelson,  J.,  said:  ^^The  language  is  general  and  broad, 
and  might  very  well  comprehend  every  description  of  risk  incident 
to  the  shipment  But  we  think  it  would  be  going  further  than  the 
intent  of  the  parties  upon  any  fair  and  reasonable  construction  of 
the  agreement,  were  we  to  regard  it  as  stipulating  for  willfnl  mis- 
conduct, gross  negligence,  or  want  of  ordinary  care,  either  in  the 
seaworthiness  of  the  vessel,  her  proper  equipments  and  furniture, 
or  in  her  management  by  the  master  and  hands."  This  rule  has 
been  repeatedly  followed  in  this  State.  In  Alexander  y.  Oreene,  7 
Hill,  533,  the  stipulation  was  to  tow  plaintiff's  canal  boat  from  New 
York  to  Albany  at  the  risk  of  the  master  and  owners,  and  (he  Oonrt 
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of  Errors  reversed  a  judgment  of  the  Sapreme  Court  with  but  a 
single  dissenting  Tote,  and  decided  that  the  language  did  not 
include  a  loss  occasioned  by  the  negligence  of  the  defendants  or 
their  servants.  In  one  of  several  opinions  delivered  by  members  of 
the  court,  it  was  said,  in  respect  to  the  claim  for  immunity  for  neg- 
ligence: "To  maintain  a  proposition,  so  extravagant  as  this  would 
appear  to  be,  the  stipulation  of  the  parties  ought  to  be  most  clear 
and  explicit,  showing  that  they  comprehend  in  their  arrangement 
the  case  that  actuallv  occurred/' 

Wells  V.  Steam  Nav,  Co,,  8  N.  Y.  375,  expressly  approved  of  the 
decision  of  Alexander  v.  Oreene^  and  reiterated  the  same  principle. 
Gardner,  J.,  in  speaking  of  that  case,  said:  "We  held,  then,  if 
a  party  vested  with  a  temporary  control  of  another's  property  for  a 
special  purpose  of  this  sort  would  shield  himself  from  responsibility 
on  account  of  the  gross  neglect  of  himself  or  his  servants,  he  must 
ehow  his  immunity  on  the  face  of  his  agreement;  and  that  astipu- 
lation so  extraordinary,  so  contrary  to  usage  and  the  general  under- 
standing of  men  of  business,  would  not  be  implied  from  a  general 
expression  to  which  effect  might  otherwise  be  given." 

So,  in  the  Steinweg  Casey  43  N.  Y.  123;  3  Am.  Rep.  673,  the  con- 
tract released  the  carrier  **from  damage  or  loss  to  any  article  from 
or  by  fire  or  explosion  of  any  kind,"  and  this  court  held  that  the 
release  did  not  include  a  loss  by  fire  occasioned  by  the  negligence 
of  the  defendant;  and,  in  the  Magnin  Case,  still  more  recently 
decided  by  this  court  (56  N.  Y.  168),  the  contract  with  the  express 
company  contained  the  stipulation  "and,  if  the  value  of  the  prop- 
erty above  described  is  not  stated  by  the  shipper,  the  holder  thereof 
win  not  demand  of  the  Adams  Express  Company  a  sum  exceeding 
fifty  dollars  for  the  loss  or  detention  of,  or  damage  to,  the  property 
aforesaid." 

It  was  held,  reversing  the  judgment  below,  that  the  stipulation 
did  not  cover  a  loss  accruing  through  negligence,  Johkson,  J.,  in 
the  opinion,  saying :  "But  the  contract  will  not  be  deemed  to 
except  losses  occasioned  by  the  carrier's  negligence,  unless  that  he 
expressly  stipulated."  In  each  of  these  cases,  the  language  of  the 
contract  was  sufficiently  broad  to  include  losses  occasioned  by  ordi- 
nary or  gross  negligence,  but  the  doctrine  is  repeated  that,  if  the 
carrier  asks  for  immunity  for  his  wrongful  acts,  it  must  be  ex- 
pressed, and  that  general  words  will  not  be  deemed  to  have  been 
intended  to  relieve  him  from  the  consequences  of  such  acts. 
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These  authorities  are  directly  in  point,  and   they  accord  with  a 
wise  public  policy,  by  which   courts  should  be  guided  in  the  con- 
struction of  contracts  designed  to  relieve  common   carriers  from 
obligations  to  exercise  care  and  diligence  in  the  prosecution  of  their 
business,  which    the   law  imposes  upon  ordinary  bailees  for    hire 
engaged  in  private  business.     In  the  recent  case  of   Lockwood  v* 
Railroad  Co,,  17  Wall.  357,  the  Supreme  Court  of  the  United  States 
decided  that  a  common   carrier  cannot  lawfully  stipulate  for  ex- 
emption from  responsibility  for   the  negligence  of  himself  or  his 
servants.     If  we  felt  at  liberty  to  review  the  question,  the  reason- 
ing of  Justice  Bradley  in  that  case  would  be  entitled  to  serious 
consideration;  but  the  right  thus  to  stipulate  has  been  so  repeatedly 
affirmed  by  this  court,  that  the  question  cannot  with  propriety  be 
regarded  as  an  open  one  in  this  State.     8  N.  Y.  376  ;  11  id,  485  ; 
24  id.  181-196  ;  25  id.  442  ;  42  id.  212  ;  49  id.  263  ;  51  id.  61. 

The  remedy  is  with  the  legislature,  if  remedy  is  needed.  But* 
upon  the  question  involved  here,  it  is  correctly  stated  in  that  case 
that  "  a  review  of  the  cases  decided  by  the  cou^'ts  of  New  York 
shows  that,  though  they  have  carried  the  power  of  the  common 
carrier  to  make  special  contracts  to  the  extent  of  enabling  him  to 
exonerate  himself  from  the  effects  of  even  gross  negligence,  yet 
that  this  effect  has  never  been  given  to  a  contract  general  in  its 
terms."  Such  has  been  the  uniform  course  of  decisions  in  this 
and  most  of  the  other  States,  and  public  policy  demands  that  it 
should  not  be  changed.  It  cannot  be  said  that  parties,  in  making 
such  contracts,  stand  on  equal  terms.  The  shipper,  in  most  cases, 
from  motives  of  convenience,  necessity  or  apprehended  injury,  feels 
obliged  to  accept  the  terms  proposed  by  the  carrier,  and  practically 
the  contract  is  made  by  one  party  only,  and  should,  therefore,  be 
construed  most  strongly  against  him ;  and  especially  should  he 
not  be  relieved  from  the  consequences  of  his  own  wrongful  acts 
under  general  words  or  by  implication. 

There  was  a  period  when  the  courts  of  England  were  inclined  to 
relax  this  rule,  and  this  led  to  the  adoption  of  an  act  of  Parliament 
on  this  subject,  under  which  the  courts  have  since  acted.  See  10 
House  of  Lords  Cases,  473. 

It  is  argued  that  the  rule  does  not  apply  to  the  carriage  of  ani- 
mals ;  that,  in  respect  to  such  property,  the  common-law  liabilities 
of  common  carriers  do  not  attach  ;  that  the  carrier  is  only  liable  for 
negligence,  and  hence  that  the  stipulation  can  apply  to  nothing  else. 
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There  might  be  some  force  in  this  pointy  if  the  position   that 
carriers  of  animals  are  only  liable  for  negligence  or  miscondnct  is 
correct.     But  that  position  cannot  be  maintained.    The  liability  of 
carriers  of  animals  is  modified  only  so  far  as  the  caase  of  damage 
for  which  recompense  is  sought,  is  a  consequence  of  the  conduct  or 
propensities  of  the  animals  undertaken  to  be  carried.     In  other 
respectSy  the  common-law  responsibilities  of  the  carrier  will  attach. 
This  was  expressly  held  in  Clarke  v.  R.  £  S.  R.  R.  Co.,  14  N.  Y. 
673,  Dekio,  J.,  said  :  "  But  the  rule  which  would  exempt  the  car- 
rier  altogether  from  accidents  arising  out  of  the  peculiar  character 
of  the  freight,  irrespective  of  the  question  of  negligence,  would  be 
equally  nDreasonable.    It  would  relieve  the  carrier  altogether  from 
those  necessary  precautions  which  any  person  becoming  the  bailee, 
for  hire  of  animals,  is  bound  to  exercise ;  and  the  owner,  where  he 
did  not  himself  assume  the  duty  of  seeing  to  them,  would  be 
wholly  at  the  mercy  of  the  carrier.     The  nature  of  the  case  does 
not  call  for  any  such  relaxation  of  the  rule  ;  and,  considering  the 
law  of  carriers  to  be  established  upon  consideration  of  sound  policy, 
we  would  not  depart  from  it,  except  where  the  reason  upon  which 
it  is  based  wholly  fails,  and  then  no  further  than  the  cause  for  the 
exemption  requires."    The  case  of  Palmer  y.  Railway  Co,,  4  Mees. 
ft   Wels.  749,    is  cited,  where  the    same  principle   is  decided. 
Animals  may  die  of  fright,  by  refusing  to  eat,  or  break  from  their 
fastenings,  and  kill  themselves,  although  every  proper  precaution 
was  used ;  but  there  may  be  many  accidents  producing  loss  or 
injury  to  animals  which  are  not  attributable  to  acts  of  God,  and 
which  were  not  caused  by  the  peculiar  character  of  the  property. 
Bj  the  act  of  God  is  meant  something  which  operates  without  any 
aid  or  interference  from  man.     Merritt  v.  EarJe,  29  N.  Y.  115. 
In  that  case  it  was  held  that  the  carrier  was  liable  for  the  value  of 
a  span  of  horses  lost  by  the  sinking  of  a  steamboat,  caused  by  com- 
ing in  contact  with  the  mast  of  a  sloop  which  had  been  sunk  in  a 
squall  two  days  before.    The  court  decided  that  sinking  the  steam- 
boat was  not  caused  by  the  act  of  God,  and  that  the  sinking  of 
the  sloop,  although  by  the  act  of  God,  was  too  remote,  and  many 
accidents  might  happen  producing  loss  to  animals  for  which  the 
carrier  would  be  liable,  although  no  fault  or  negligence  could  be 
imputed ;  and  in  respect  to  such,  the  common-law  liability  would 
attach.     Angell  on  Garners,  p.  180,  lays  down  the  same  rule.    The 
same  qualification  of  liability  applies  to  all  property. 
Vol.  XXVII— 6 
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The  carrier  is  excused  from  liability  for  loss  caused  by  inherent 
infirmifcy  or  tendency  to  decay.     It  has  been  held  that  a  carrier   ia 
not  responsible  for  the  evaporation  of  liquids,  nor  for  the  diminu- 
tion of  molasses,  caused  by  the  oozing  through  Tent  holes  ncK^es- 
sary  to  prevent  the  bursting  of  barrels  (Angell  on  Carriers,  §  ^11, 
and  cases  cited);  and  exemptions  from  liability  for  loss  by  inher- 
ent qualities  of  animals,  rests  upon  the  same  principle.    Bejond 
this  the  common-law  liabilities  exist  against  the  carrier  of  ani- 
mals the  same  as  the  carrier  of  other  property,  and  the  clauso 
in  the  contract  can,  therefore,  operate  in  many  cases  where  negp- 
ligence  cannot  be  imputed. 

In  Massachusetts  in  SmiiA  t.  R.  R,  Co,,  12  Allen,  531,  the  conrt 
says:  ''The  common-law  liability  of  a  carrier  for  the  delivery  of 
live  animals  is  the  same  as  that  for  the  delivery  of  merchandise. 
Upon  undertaking  their  transportation,  he  assumes  the  obligation 
to  deliver  them  safely  against  all  contingencies,  except  such  aa 
would  excuse  the  non-delivery  of  other  property."  The  qualifica- 
tion above  referred  to,  excusing  the  carrier  from  liability  of  loss 
occasioned  by  the  nature  and  character  of  the  property,  is  recog- 
nized. This  qualification  or  exception,  as  before  stated,  is  appli- 
cable to  all  property,  and  does  not  ^Sett  the  common-law  liabilities 
to  any  greater  extent  than  in  respect  to  other  property,  except  that 
the  instances  may  be  more  numerous  where  the  carrier  will  be  ex- 
cused. In  Angell  on  Carriers,  §  214,  it  is  said: ''  Such  a  case  would 
seem  to  be  analogous  to  the  case  of  loss  of  merchandise  owing  to 
some  inherent  defect  which  caused  the  destruction  of  it  while 
in  transit."  As  well  might  carriers  be  exempted  from  common- 
law  liabilities  for  loss  of  inanimate  property  as  for  animals,  it 
immunity  from  loss  from  inherent  defects,  or  from  the  nature  and 
character  of  the  property,  will  produce  that  result. 

The  only  authority  seeming  to  favor  the  position  of  the  respondent 
is  in  Cragin  v.  N.  F.  C.  R.  R.  Co.,  61  N.  Y.  61 ;  10  Am.  Rep.  559. 
The  loss  of  the  hogs  in  that  case  was  caused  by  heat,  and  the  neg- 
ligence attributed  was  in  not  cooling  them  off  with  water.  We 
do  not  think,  under  the  peculiar  stipulation,  and  the  character  of 
the  property  in  that  case,  that  it  is  in  conflict  within  the  views 
before  expressed. 

The  judgment  of  the  General  Term  must  be  reversed,  and  that 
of  the  county  conrt  affirmed. 

All  concur,  except  Andrews,  J.,  taking  no  part;  Foloeb, 
and  MiiXBBy  JJ.,  absent.  Judgment  accordingly. 
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BammefU'-ehaTige  of  manner  and  ^placs  of  moroUe  of 

Under  a  giant  of  a  right  to  enter  upon  the  grantor's  lands  and  lay  water- 
plpe»  withoat  specifying  the  place  or  the  size  of  the  pipe,  after  the  grantee 
has  once  laid  the  pipe  he  cannot  increase  the  sise  of  it  or  laj  it  in  any  other 

rSSPASS.     The  opinion  states  the  facts.    The  plaintiff  was 
nonsnited ;  this  was  set  aside  at  General  Term,  and  defendant 
appealed. 

A.  P,  Laning^  for  appellant,  cited  OromweU  y.  SeldeUy  3  N.  T. 
253 ;  Borsi  y.  Bmpie,  5  id.  33 ;  Jackson  t.  Fish,  10  Johns.  456; 
Beddoe  y.  Wadswarth,  21  Wend.  120.. 

H.  C.  Kingsbury,  for  respondent 

Earl,  J.  In  May,  1863,  one  Brown,  whose  farm  adjoined  that 
of  the  plaintiff,  execated  to  the  Buffalo  and  State  Line  Bailroad 
Company  a  deed  granting  to  it,  and  its  successors  and  assigns  for- 
ever, the  right  to  enter  upon  his  land  ''for  the  purpose  of  building 
and  maintaining  a  reserYoir  for  water,  and  laying  down  and  mam- 
ing  an  iron  pipe  or  conductor  to  carry  the  water  from  said  reser- 
Toir  to  the  water-tanks  at  the  Portland  station,  and  also  the  right 
to  build  and  maintain  blind  and  coYered  ditches  to  conduct  the 
▼ater  to  the  said  reserYoir;  the  said  iron  pipe  is  to  be  laid  at  least 
tvo  feet  below  the  surface  of  the  ground. ''  The  plaintiff  knowing 
of  the  contents  of  this  deed,  on  the  same  day  executed  to  the  same 
company  a  deed  granting  to  it,  and  its  successors  and  assigns  for- 
ever, the  right  to  enter  upon  his  land  "  for  the  purpose  of  laying 
down  and  keeping  in  repair  an  iron  pipe  or  conductor,  to  carry 
water  to  the  water- tank  near  the  Portland  depot,  which  pipe  are  to 
be  laid  at  least  two  feet  below  the  surface  of  the  ground.^'  The 
defendant  has  succeeded  to  the  rights  of  the  grantee  in  these  deeds. 
At  the  date  of  the  deeds,  there  was  a  spring  on  Brown's  land,  the 
water  of  whioh  flowed  out  of  his  land  on  to  and  across  plaintiff's 
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land,  in  a  well-defined,  natural  channel,  which  furnished   a    con- 
stant supply  of  water  forplaintifTs  cattle  and  horses. 

After  the  deeds  were  given,  the  grantee  excavated  a  reservoir 
upon  Brown's  laud,  and  collected  therein  the  water  of  the  spring 
and  of  the  adjacent  laud;  and  it  laid  down  two-inch  iron  pipe  from 
the  reservoir  across  Brown's  land  and  plaintiff's  land   to  Portland 
station.     The  pipe  thus  laid  down  remained  until  1871,  and  during 
all  that  time  there  was  enough  surplus  water  flowing  in  the   old 
channel  to  supplj  all  plaintiff's  wants.     In  1871,  the   defendant 
improved  and  repaired  the  roservoir  and  the  drains  leading  into  it, 
and  put  down  a  four-inch  pipe,  instead  of   the   two-inch   pipe,  and 
thus  used  so  much  of  the  water  of  the  spring  as  to  leaTe  running  an 
insufficient  quantity  for  the  use  of  the  plaintiff.     This  action  was 
brought  for  the  injury  caused  plaintiff  by  laying  down  the  enlarged 
pipe,  and  thereby  diverting  the  increased  quantity  of  water. 

Plaintiff's  grant  to  tlie  i-ailroad  is  general  and  indefinite.     It 
does  not  define  or  limit  the  place  in  which  the  pipe  was  to  be  laid, 
nor  specify  what  water  was  to  be  conducted.     Hence  the  sur- 
rounding circumstances,  such  as  the  existence  of  the  spring,  the 
channel  over  plaintiff's  land,  the  execution  of  the  deed  by  Brown, 
the  topography  of  the  country,  and  the  acts  of  the  parties-  both 
prior  and  subsequent  to  the  grant  may  be  considered  for  the  par- 
pose  of  learning  the  intention  of  the  parties,  and  thus  defining  and 
limiting  the  easement  granted.     French  y.  HaySy  43  N.  H.  30.     It 
is  thus  made  manifest  that  it  was  intended  by  plaintiff's  grant  to 
give  the  right  to  lay  down  pipe  to  conduct  water  from  the  reser- 
voir on  Brown's  land  over  his  land  to  the  Portland  station,  which 
would  otherwise  flow  in  the  natural  channel  above  mentioned. 

After  the  grantee  had  once  laid  its  pipe,  and  thus  selected  the 
place  where  it  would  exercise  its  easement  thus  granted  in  general 
terms,  what  was  before  indefinite  and  general  became  fixed  and 
certain,  and  the  easement  could  not  be  exercised  in  any  other 
place.  This  is  confessedly  so  in  reference  to  rights  of  ways  granted 
m  similar  terms.  Washburn  on  Easements,  225,  240 ;  Wyth- 
hoop  Y.  Burger^  12  Johns.  222.  And  the  same  rule  of  construction 
was  applied  to  the  right  to  lay  an  aqueduct  from  a  spring,  granted 
in  general  terms,  in  Jennison  v.  Walker y  11  Gray,  423.  In  that 
case  BiQELOW,  J.,  said  :  '^  Where  an  casement  in  land  is  granted 
in  general  terms,  without  giYing  definite  location  and  description 
to  it,  80  that  the  part  of  the  land  oYer  which  the  right  is  to  be  ex- 
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incised  cannot  be  definitely  ascertained,  the  grantee  does  not 
thereby  acqaire  a  right  to  use  the  servient  estate  without  limita- 
tion as  to  the  place  or  mode  in  which  the  easement  is  to  be  en- 
joyed. When  the  right  granted  has  been  once  exercised  in  a  fixed 
and  definite  course,  with  the  full  acquiescence  and  consent  of  both 
{arties,  it  cannot  be  changed  at  the  pleasure  of  the  grantee."  And 
he  said  :  **This  rule  rests  on  the  principle  that  when  the  terms  of 
a  grant  are  general  or  indefinite,  so  that  its  construction  is  uncer- 
tain and  ambiguous,  the  acts  of  the  parties,  contemporaneous  with 
the  grant  giving  a  practical  construction  to  it,  shall  be  deemed  to 
be  a  just  exposition  of  the  intent  of  the  parties.** 

It  is  clear,  then,  that  the  right  to  lay  the  pipe  under  plaintiflf's 
grant  was  fixed  by  the  act  of  the  grantee,  and  the  acquiescence  of 
ibe  grantor  to  the  place  taken,  and  it  cannot  be  exercised  in  any 
other  place  across  plaintiff's  land.  But  why  is  not  the  right  also 
fixed  for  the  same  reasons  as  to  the  size  of  the  pipe,  and  the  quan* 
tity  of  water  to  be  diverted  ?  I  can  perceive  no  reason  for  confin- 
ing the  operation  of  this  rule  to  the  mere  place  where  the  right  is 
to  be  exercised.  There  is  the  same  reason  for  applying  it  to  the 
entire  right  granted.  In  Bannon  v.  Anffier,  2  Allen,  128,  the 
same  learned  judge  again  said  :  ''Where  a  right  of  way  or  other 
easement  is  granted  by  deed  without  fixed  and  defined  limits,  the 
practical  location  and  use  of  such  way  or  easement  by  the  grantee 
under  his  deed  acquiesced  in  by  the  grantor,  at  the  time  of  the 
grant,  and  for  a  long  time  subsequent  thereto,  operate  as  an  as- 
signment of  the  right,  and  are  deemed  to  be  that  which  was  in- 
tended to  be  conveyed  by  the  deed,  and  are  the  same  in  legal  effect 
as  if  it  had  been  fully  described  by  the  terms  of  the  grant." 

The  language  used  in  plaintiff's  grant  shows  quite  clearly  that  it 
was  not  intended  that  after  the  grantee  had  laid  down  a  pipe,  it 
flhoald  have  the  right  to  enter  upon  the  land  to  lay  down  a  larger 
pipe.  The  right  granted  was  to  enter  upon  the  land,  and  lay  down 
a  pipe  two  feet  below  the  surface,  and  to  keep  that  pipe  in  repair, 
not  to  enter  upon  the  land  at  any  time,  and  dig  up  the  soil  for  the 
purpose  of  laying  down  a  larger  pipe. 

Plaintiff's  action  is  therefore  maintainable  and  the  order  of  the 
General  Term  must  beafiQrmed,  and  judgment  absolute  for  plaintiff. 

All  concur,  except  Church,  C.  J.,  not  voting ;  Foloeb  and 
Killer,  JJ.,  absent. 

Order  aflSrmed  and  judgment  accordingly. 

Judgmefit  affirmed. 
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(71N.T.199.) 

Agenoif  of  hwband  <u  to  infers  ieparaU  property. 

Defendant,  a  married  woman,  executed  and  deposited  with  a  bank  in  whidi 
she  kept  an  account,  a  power  of  attorney  authorizing  her  husband  to  "  make^ 
sign,  indorse,  and  accept  all  checks,  notes,  drafts  and  bills  of  exchange  for 
her  and  in  her  name."  She  carried  on  no  trade  or  business,  but  owned  real 
estate,  which  she  rented.  The  husband,  in  exchange  for  the  plaintiff's  cheek 
payable  to  his  own  order,  gave  them  a  post-dated  check  signed  by  himself  in 
defendant's  name,  which  was  dishonored.  In  an  action  thereon,  hM,{V)  it  was 
for  the  plaintiff  to  prove  that  the  transaction  was  within  the  agent's  powers 
and  for  the  benefit  of  the  defendant's  estate  or  in  her  business ;  (2)  the  receipt 
and  disposal  by  a  married  woman  of  the  rents  of  her  real  estate  is  not  the  car- 
rying on  of  a  trade  or  business  within  the  statute  authorizing  married 
women  to  carry  on  trade  or  business ;  (3;  the  power  of  attorney  did  not  author- 
ize the  husband  to  create  a  debt  or  charge  it  upon  his  wife's  estate,  and 
the  giving  such  check  was  not  within  his  authority. 

ACTION  on  a  check,  dated  November  9,  1872,  to  the  order  of 
the  plaintiff,  signed  ''3.  H.  Mitchell,  by  C.  H.  Mitchell, 
attorney,"  indorsed  by  plaintiffs,  and  duly  dishonored.  The  check 
was  given  on  the  4th  of  November,  1872,  in  exchange  for  one  of 
the  same  amount,  drawn  by  the  plaintiffs,  to  the  order  of  C.  H. 
Mitchell,  and  paid  on  the  latter  day.  The  defendant  was  the  wife 
of  G.  H.  Mitchell;  she  had  given  and  deposited  in  the  Bank  on 
which  her  check  was  drawn,  and  in  which  she  kept  her  account,  a 
power  of  attorney  authorizing  her  husband  "to  make, sign,  indorse 
and  accept  all  checks,  notes,  drafts  and  bills  of  exchange  for  her 
in  her  name,"  etc.  She  had  a  house  and  ten  acres  of  land,  on 
which  she  resided,  and  which  she  carried  on  by  her  husband's 
agency,  he  hiring  the  hands  and  paying  them,  by  checks  drawn  by 
him  in  her  name.  She  had  other  real  estate  for  which  she  received 
rents,  and  for  which  she  paid  disbursements  in  like  manner.  At 
the  time  the  check  in  suit  was  made,  she  had  not  a  deposit  large 
enough  to  pay  it.  The  plaintiffs  had  judgment^  and  defendant 
appealed. 

James  E.  Wheeler,  for  appellant. 
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Sam,  J,  Crooks,  for  respondents.  Defendant  was  bound  by  the 
acts  of  her  husband.  JV.  F.,  JV.  H,  R,  R,  Co,  v.  Schuyler,  34  N. 
T.  -  30-73 ;  N.  R.  Bh.  y.  Aymar,  3  Hill,  262;  F.  <t  M.  Bh.  y. 
BuUktre  Bk.,  16  N.  Y.  126;  Bodine  v.  Killeen,  53  id.  93;  Ibster 
d  Persch,  4  N.  Y.  Wkly.  Dig.  134.  Defendant  had  power  to 
perform  the  acts  delegated  to  her  husband.  Wrecking  v.  RoUand, 
53  N.  Y.  422  ;  Bodine  v.  Killeen,  id.  93 ;  Q^as.  Nat.  Bk.  t.  Wad- 
deO,  1  Hun,  125;  Baum  t.  JfwZZw,  47  N.  Y.  677;  Sherman  v.  .ffWcr, 
24  id.  381;  Ainsley  y.  i/i»zd,  3  Lans.  116;  Merchant  v.  Bunnell, 
3  Keyes,  539.  The  law  will  presume  that  the  money  was  borrowed 
for  the  benefit  of  defendant's  separate  estate,  and  for  use  in 
her prirate  business.  McVey  v.  Cantrell,  5  N.  Y.  Wkly.  Dig.  105; 
Com  Ex.  Ins.  Co.  v.  Babcock,  42  N.  Y.  593  ;  Dyetty.N,  Avu  Coal 
Co.,  20  Wend.  570 ;  Barnett  v.  Lichtenstein,  39  Barb.  194 ;  Yale 
T.  Dederer,  22  N.  Y.  450;  Owen  v.  Clitrtoy,  36  id.  600;  Ballin  v. 
iWHay^,  37  id.  35;   White  v.  McNett,  33  id.  371. 

Allkk,  J.  The  on««^  was  upon  the  plaintiffs  to  show:  First,  that 
the  drawing  of  the  check  by  the  agent  was  within  the  power  dele- 
gated to  him  by  the  defendant;  and,  second,  that  it  was  in  a 
transaction  and  for  a  consideration  in  respect  of  which  the  disa- 
bilities of  the  defendant  as  a  feme  covert  were  removed,  and  she 
at  liberty  to  contract  and  assume  liabilities  as  if  she  wore  feme  sole. 
There  was  no  evidence  that  the  husband  of  the  defendant  had 
assumed  to  act  or  had  acted  with  the  knowledge  of  the  defendant 
without  or  beyond  the  scope  of  the  written  power  of  attorney,  so 
that  no  question  can  arise  as  to  the  extent  of  his  powers.  The 
real  and  apparent  power  being  the  same,  it  must  be  determined  by 
the  instrument  by  which  it  was  conferred.  The  attorney  was 
aothorized  ^Ho  make,  sign,  indorse,  and  accept  all  checks,  notes, 
drafts,  and  bills  of  exchange  for  "  the  defendant,  and  in  her  name, 
and  the  power  of  attorney  was  deposited  with  the  bank  in  which 
she  kept  an  account,  as  its  authority  to  accept  the  signatures  and 
indorsements  of  the  agent  in  the  name  of  the  principal  in  all  mat- 
ters mentioned  in  the  instrument. 

All  the  acts  authorized  ex  vi  termini  necessarily  had  respect  to 
the  separate  estate  and  property  of  the  defendant,  as  to  which  she 
had  the  statutory  ability  to  contract.  She  could  not  delegate  power 
teyond  this,  or  authorize  another  to  do  that  for  her,  which  she 
could  not  do  in  person.    The  power  granted  was  to  deal  with  the 


^  NEW  YORK, 


Nasli  V.  Mitchell. 


moneys  and  cboses  in  action,  parts  of  the  separate  estate  of  the 
defendant,  and  not  to  create  a  debt,  or  charge  the  separate  estate 
for  a  debt,  although  contracted  for  the  benefit  of  the  estate.  The 
bank  was  not  authorized  to  pay  a  check  if  the  defendant  was  with- 
out funds  to  meet  it;  and  had  it  done  so,  the  separate  estate  of  the 
defendant  would  not  bare  been  charged  with  its  payment  The 
plaintiffs  were  bound  to  know:  First,  the  legal  capacity  of  the 
defendant  to  contract;  and,  second,  the  actual  authority  of  the 
agent  with  whom  they  dealt.  North  River  Bank  y.  Ayniar,  3  HiU, 
262.  The  agent  did  not  by  the  check  transfer,  or  assume  to  trans- 
fer, or  act  in  respect  to  funds  and  moneys  on  hand,  and  subject  to 
draft  as  a  part  of  the  separate  estate  of  the  defendant  The  effect 
of  the  transaction,  if  legitimate  and  obligatory,  was  to  contract  a 
debt  payable  in  the  future,  and  charge  the  same  upon  the  separate 
estate  of  the  defendant,  which  was  not  within  the  terms  of  the 
authority.  But  had  the  defendant  in  person  drawn  and  delivered 
the  check  to  the  plaintiffs  upon  the  same  consideration,  it  could 
not  have  been  charged  upon  her  separate  estate  without  proof  that 
the  debt  was  contracted  for  the  benefit  of  her  estate.  In  Mc  Vey  r. 
Cantrell,  70  N.  Y.  295,  recently  decided,  the  declaration  of  the 
defendant  at  the  time  of  bon*owing  the  money,  that  she  wanted  it 
to  pay  interest  due  upon  a  mortgage  upon  her  land  was  held  suffi- 
cient  eyidence  that  the  debt  was  contracted  for  the  benefit  of  her 
estate. 

A  married  woman  may  be  estopped  by  her  acts  and  declarations 
in  all  matters  in  respect  of  which  she  is  capable  of  acting  sui  Juris. 
Bodine  t.  Killeeny  53  N.  Y.  93. 

The  common-law  disabilities  of  married  women  are  so  far 
removed  by  statute  in  this  State,  that  they  may  make  contracts  and 
create  debts  in  or  about  any  trade  or  business  carried  on  by  them 
or  relating  to  or  for  tlie  benefit  of  their  separate  estate.  Upon  con- 
tracts thus  made,  and  for  debts  thus  created,  their  separate  estate 
is  chargeable  by  law.  They  may  also  create  an  express  charge 
upon  their  estate  upon  and  for  other  contracts  and  debts,  or  as 
security  for  others;  but  it^must  be  created  in  terms  and  by  writing, 
Manhattan  B.  £  M.  Co,  v.  Thompson,  58  N.  Y.  80;  Corn  Ex,  Ins.  Co, 
V.  Babcock,  42  id.  614;  1  Am.  Rep.  601.  There  is  no  charge 
upon  the  estate  of  the  defendant  created  by  the  terms  of  the  check. 
It  is  in  the  ordinary  form  of  a  draft  upon  a  bank,  and  only 
imports  the  ordinary  obligations  of  that  class  of  commercial  instru- 
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iDents.  The  defendant  was  not  carrying  on  a  trade  or  business. 
The  management  of  her  landed  property,  the  receipt  of  the  rents 
and  income  and  disposing  of  them,  was  not  a  trade  or  business 
within  the  meaning  of  the  statute  enabling  married  women  to  carry 
on  a  trade  or  business.  That  statute  has  respect  to  business  pur- 
suits, mechanical,  manufacturing,  or  commercial.  The  care  and 
Buperrision  of  lands  and  property  owned  hy^fenie  covert  is  not  the 
carrying  on  of  a  separate  trade  or  business.  If  it  were  so,  every 
married  woman  who  owns  a  house  and  garden,  or  has  a  deposit  in 
a  saTings  bank,  would  be  a  ti'ades woman  carrying  on  a  business. 

There  is  no  evidence  that  the  check  related  to,  or  was  given  for 
the  benefit  of  the  defendant  or  her  separate  estate,  or  in  her  busi- 
ness, or  that  the  plaintiffs  supposed  it  was  so  given.    Upon  the 
lace  of  the  transaction,  it  was  given  for  money  loaned  to  the  hus- 
band.   The  plaintiffs  gave  their  check,   payable  at  sight  to  the 
order  of  the  husband,  and  received  for  it  the  check  .in  suit,  payable 
several  days  in  the  future.     If  we  were  at  liberty  to  assume,  with- 
out proof,  the  principal  and  main  fact  necessary   to  maintain  the 
action,  we  could  affirm  the  judgment.     But  the  affirmative  upon 
this,  as  upon  every  material  issue,  and  as  to  every  fact  necessary  to 
be  established,  was  with  the  plaintiff.    The  referee  has  not  found 
this  fact,  and  could  not  have  found  it  upon  the  evidence.     The 
plaintiffs,  suing  a  married  woman,  were  bound  to  prove  every  fact; 
not  only  the  contract,  and  that  it  was  made  by  her  or  by  her  author- 
ized agent,  but  that  it  was  a  contract  she  was  capable  of  making. 
The  law  does  not   authorize  the  presumption,  and  courts  cannot 
assume,  without  evidence,  that  a  simple  contract,  without  any  thing 
on  its  face  to  indicate  the  fact,  was  made  for  the  benefit  of  the 
estate  of  a  married  woman.     The  disabilities  of  a  married  woman 
are  general,  and  exist  at  common  law.  The  capabilities  are  created 
by  statute,  and  are  few  in  number;  and  exceptionaL    It  is  for  him 
who  asserts  the  validity  of  a  contract  of  fkfeme  covert  by  evidence, 
to  bring  it  within  the  exceptions. 
The  judgment  must  be  reversed,  and  a  new  trial  granted. 
All  concur,  except  Rapallo,  J.,  not  voting,  and  Folqer  and 
MiLLEE,JJ.,  absent. 

Judgment  reversed. 
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01  N.  Y.  991.) 

8al0  of  ehaUeU^  title  ^deUvm^. 

Title  to  penonal  pToperty  passes  bj  deliyery,  althoiigli  there  remaiiifl  eonie* 
thing  to  be  done  to  ascertain  the  value  at  the  agreed  rates,  unless  by  the 
terms  of  the  contract  of  sale  this  was  to  be  done  before  delivery. 

Defendant  agreed  to  buy  of  plaintiff  all  the  lumber  which  he  should  deliver 
at  a  specified  place  on  D.  river,  before  a  certain  time  ;  and  prices  wnre 
agreed  on  for  the  good  and  for  the  culled.  Defendant  was  to  cull  and  pile, 
and  the  lumber  was  to  be  counted  on  the  bank  or  estimated  in  the  raft  at 
that  place.  The  delivery  was  commenced,  and  a  portion  was  culled  and 
piled,  but  before  it  could  be  counted  or  estimated  it  was  carried  away  by  a 
freshet.  In  an  action  to  recover  the  contract  price  of  the  amount  so  delivered, 
•  held,  (1)  that  the.  evidence  sustained  a  finding  of  delivery  and  acceptance ; 
(2)  that  delivery  of  the  whole  amount  contracted  for  was  not  necessary  to 
pass  title  to  that  delivered. 

ACTION  for  lumber  sold  and  deliTered.    The  opinion  states  the 
facts.     The  plaintiff  had  judgment,  and  defendant  appealed. 

0.  W.  Chapman^  for  appellant.  Delivery  of  all  the  lumber  was 
necessary  to  pass  title  to  any  part.  Kein  v.  Tapper,  52  N.  Y.  650, 
555  ;  Corrigan  v.  Sheffield,  10  Hun,  227 ;  Andrews  v.  Durant,  11 
N.  Y.  40.  The  title  could  not  pass  until  after  delivery  and  accept- 
ance. Comfort  V.  Eiersted,  26  Barb.  472 ;  HaUerline  v.  Rice,  62 
id.  593  ;  Chitty  on  Contracts,  378  ;  Andrews  v.  Durant,  11  N.  Y. 
85,  40.  Title  would  not  pass  until  there  had  been  a  complete  cul- 
ling of  the  lumber.  McDonald  v.  Hewett,  15  Johns.  349  ;  Rapdye 
V.  Mackie,  6  Cow.  250 ;  Stevens  v.  Eno,  10  Barb.  95  ;  Evans  r. 
Harris,  19  id.  416  ;  Joyce  v.  Adams,  8  N".  Y.  291  ;  Olyphant  t. 
Baker,  5  Den.  379,  381 ;  Andrew  v.  Dieterich,  14  Wend.  32,  35  ; 
Ward  V.  Shaio,  7  id.  404  ;  HaUerliyie  v.  Rice,  62  Barb.  593,  598  ; 
Oroat  V.  GiJe,  51  K  Y.  431;  Crofoot  v.  Bennett,  2  id.  258  ;  Brad- 
ley  V.  Wheeler,  44  id.  495  ;  Stevefis  v.  Santer,  49  id.  35. 

A.  C  Moss,  for  respondent. 

Miller,  J.  The  most  important  question  to  be  determined  in 
this  case  relates  to  the  single  point  whether  there  was  a  delivery 
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of  the  lamber  in  dispnte  to  the  defendant.  By  the  contract^ 
which  was  entered  into  in  the  spring  of  1872^  the  defendant  was 
to  pay  the  price  agreed  npon  for  all  the  good  and  culled  lumber 
whidi  the  plaintiff  should  deliver  at  Travis'  Eddy,  on  the  bank  of 
the  Delaware  river,  prior  to  the  first  rafting  freshet  in  the  spring 
of  1873.  The  delivery  was  commeuced  in  the  early  part  of  De- 
cember, oontinned  until  the  middle  of  January,  or  a  little  later, 
when  a  freshet  occurred,  which  swept  away  the  lumber,  to  recover 
the  value  of  which  this  action  is  brought,  and  which  constituted  a 
portion  of  the  entire  lumber  drawn  and  placed  on  the  bank.  At 
this  time,  all  the  lumber  had  not  been  drawn,  and  the  defendant 
had  not  commenced  rafting,  or  seen  or  handled  the  same,  nor  had 
it  been  counted  or  estimated,  although  a  man,  furnished  by  the 
defendant,  had  assisted  in  unloading  and  in  culling  and  piling  the 
lumber. 

The  question  whether  there  was  a  valid  delivery  and  acceptance 
of  the  lumber  washed  away  by  the  freshet,  and  title  to  the  same 
oonferred  upon  the  defendant,  must  be  determined  by  the  testi- 
mony relating  to  the  contract.     The  plaintiff  swears  that  he  was 
to  deliver  what  lumber  he  could,  at  prices*  which  were  fixed,  on  the 
bank  at  Travis'  Eddy,  on  the  Delaware  river,  and  that  the  defend- 
ant agreed  to  buy  the  same,  and  to  furnish  a  man  to  pile  and  cull 
the  lamber.    He  said  he  did  not  want  the  culls  in,  as  it  would  hin- 
der him  about  rafting,  and  he  would  cull  and  pile  ifc,  so  as  to  have 
it  ready  to  raft ;  and  it  was  agreed  that  it  should  be  counted  on 
the  bank  or  estimated  in  the  raft.     The  defendant's  version  of  the 
contract  is,  that  he  was  to  take  such  lumber  as  plaintiff  could  get 
on  the  bank  at  rafting  time,  at  which  period  it  was  to  be  counted 
on  the  bank ;  or,  if  estimated,  to  be  done  when  rafted,  and  he 
denies  that  he  agreed  to  have  a  man  to  cull  and  pile  the  lumber. 
The  evidence  is  somewhat  contradictory,  and  what  were  the  exact 
terms  of  the  contract  presented  a  question  of  fact  for  the  determi- 
nation of  the  jury.    If  the  plaintiff's  testimony  was  true,  then  the 
contract  was  for  a  delivery  on  the  bank,  to  be  piled  and  culled  by 
defendant's  man.     It  was  not  stated  that  this  person  should  have 
direct  authority  to  receive  the  lumber  forma  ly,  on  behalf  of  the 
defendant ;  but,  as  he  had  something  to  do  with  it  in  carrying  the 
contract  into  effect,  it  is,  perhaps,  not  an  unreasonable  presump- 
tion that  he  was  authorized  to  receive  the  lumber.     He  could  not 
weU  perform  the  work  which  he  was  assigned  to  do,  without  some 
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act  of  ownership  or  control,  on  behalf  of  the  defendant,  over  the 
lumber  after  it  was  left  at  the  place  of  deposit  which  had  been  pro- 
vided for  under  the  contract.  It  further  appears,  as  a  circum- 
stance showing  the  defendant's  Understanding  of  the  contract,  and 
that  he  considered  himself  the  owner  of  the  lumber  upon  its  de- 
livery ;  that,  at  a  subsequent  time,  without  consulting  the  plain- 
tiff, and  without  plaintiff's  knowledge,  and  before  the  lumber  had 
been  counted  or  the  quantity  estimated,  he  made  up  three  rafts  of 
the  lumber,  which  was  not  washed  away,  and  took  them  down  the 
river,  thus  assuming  that  he  was  the  owner  and  that  the  title  was 
in  him.  There  were  also  declarations  of  the  defendant  tending  to 
show  that  such  was  his  construction  of  the  contract.  In  view  of 
all  the  evidence  and  the  circumstances  connected  with  the  trans- 
action, it  was,  I  think,  a  fair  question  for  the  jury  to  decide  what 
the  actual  contract  was,  and  whether  the  delivery  of  the  lumber 
was  perfect  and  complete. 

The  claim  of  the  defendant  that  there  was  no  sale,  but  an  execn« 
tory  contract  to  manufacture  and  deliver  the  lumber,  and  that  title 
to  a  part  of  the  lumber  did  not  pass  until  the  whole  was  drawn,  is 
not,  I  think,  well  founded.  The  lumber  was  to  be  drawn  at  differ- 
ent times,  in  quantities,  and  the  nature  of  llio  contract  is  at  war 
with  the  idea  that  it  was  an  entirety.  It  contained  no  provision 
from  which  such  an  interpretation  can  be  inferred,  and  the  cir- 
cumstances all  tend  to  a  different  conclusion.  The  authorities 
relied  upon  to  uphold  the  position  contended  for  are  not  in  point. 
In  Kein  v.  TuppeVy  52  N.  Y.  550,  the  contract  was  for  the  sale  and 
delivery  of  a  certain  number  of  bales  of  cotton,  to  be  paid  for  on 
delivery,  and  it  was  held  that  no  action  could  lie  until  the  whole 
was  delivered.  The  delivery  of  the  entire  number  of  bales  was  a 
condition  precedent  of  payment,  and  hence  until  their  delivery  the 
right  of  action  was  not  perfect. 

In  Andrews  v.  Durant,  11  N.Y.  35,  there  was  a  contract  for  the 
building  of  a  vessel,  which  was  to  be  paid  for  during  the  progress 
of  the  work,  and  no  property  vested  in  the  person  for  whom  it  wai 
to  be  built  until  it  was  fully  completed.  These  decisions  have  no 
application  to  a  case  where  the  property  is  to  be  delivered  at  differ- 
9nt  times,  and  received  and  accepted,  as  a  delivery  was  made  from 
time  to  time,  as  was  the  case  here.  Even  if  it  may  be  doubted 
whether  the  contract  contemplated  that  title  to  the  lumber  should 
not  pass,  until  the  whole  of  the  lumber  was  delivered,  it  was  at 
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least  a  quest  ion  as  to  the  intention  of  the  parties  to  be  determined 
from  the  evidence.  Terry  v.  Wheder^  26  N.  Y.  520;  Bacon  v.  OiU 
man,  57  id.  656;  Shindler  v.  Houston,  1  Gomst  261^  265,  269.  And 
this  question  was  one  for  thie  jury  to  decide. 

Upon  the  question  argned  by  the  defendant's  coansel,  whether  a 
Gomplote  and  final  culling  of  all  the  lamber  was  required,  I  think 
no  serions  difficulty  arises.  The  general  rule  is  well  settled,  that 
upon  a  sale  of  chattels,  title  does  not  pass  so  long  as  any  thing 
lemains  to  be  done  before  delivery,  to  ascertain  the  identity,  qual- 
ity, quantity,  or  price  of  the  property,  if,  by  a  fair  interpretation* 
of  the  contract,  any  of  these  acts  are  to  be  done  before  or  at  the 
time  of  such  delivery.  See  Terry  v.  WJieeler,  supra;  Evans  v. 
Sarrisy  19  Barb.  416. 

In  the  case  at  bar  there  is  strong  ground  for  claiming  that  the 
fair  interpretation  of  the  contract  is,  that  title  should  pass  upon 
the  delivery  of  the  lumber  upon  the  bank,  and  it  being  thus  deliv- 
ered at  a  place  designated  by  the  defendant,  it  passed  into  his  pos- 
session, and,  as  some  of  the  testimony  shows,  was  there  piled  and 
called  by  an  agent  in  the  defendant's  employment.    The  delivery 
was  thus  complete,  and  the  culling  of  the  entire  quantity,  or  even 
the  counting  or  measurement  of  the  same,  was  not  an  essential 
element  to  the  validity  of  the  contract.     This  condition  was  not  a 
condition  precedent,  upon  which  the  execution  of   the  contract 
depended.     This  case  comes  within  the  rule  which  holds,  that 
although  something  remains  to  be  done,  yet  if  it  clearly  appears 
to  be  the  intention  of  the  parties,  that  the  property  shall  be  deemed 
to  be  delivered  and  the  title  pass,  it  shall  be  so  held.     Olyphant  v« 
Baker,  6  Denio,  379;  Dexter  v.  Bevins,  42  Barb.  573;  Keeler  v. 
Vandervere,  5  Lans.  313. 

In  Crofoot  v.  Bennett,  2  Comst.  258,  the  owner  of  a  brickyard 
sold  to  the  defendant  a  quantity  of  brick  in  a  kiln,  delivered  to 
him  possession  of  the  yard,  and  executed  to  the  plaintiff  a  bill  of 
sale  of  all  the  bricks  in  the  kiln;  and  it  was  held  that  the  defend- 
ant was  entitled  to  take  the  quantity  named,  although  they  were 
not  counted  out,  marked  or  separated  from  the  residue.  It  is  said, 
in  the  opinion,  *^  if  the  goods  sold  are  clearly  identified,  then, 
although  it  may  be  necessary  to  number,  weigh  or  measure  them, 
in  order  to  ascertain  what  would  be  the  price  of  the  whole  at  a  rate 
agreed  upon  between  the  parties,  the  title  will  pass.'' 
It  was  also  laid  down  that  the  distinction  in  all  these  cases  does 
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not  depend  so  much  upon  what  is  done  as  upon  the  object  to  be 
effected.  If  it  be  specification,  the  property  is  not  changed;  if 
merely  to  ascertain  the  total  value  at  designated  rates,  the  change 
of  title  is  effected.  It  is  very  plain  that  the  object  of  the  culling 
and  counting,  or  measuring,  was  merely  as  a  means  of  ascertain- 
ing the  total  value,  at  the  rates  agreed  upon ;  aui  hence  the  title 
became  changed,  without  the  entire  lumber  being  culled,  connted 
or  measured. 

This  doctrine  is  familiar  and  sustained  by  numerous  authorities. 
Russell  V.  Carrington,  Arit  N.  Y.  118;  Macamber  v.  Parker,  13  Pick. 
175;  Riddle  v.  Varnum,  20  id.  282;  Tyler  v.  Strang,  21  Barb.  198; 
Dexter  v.  Bevins,  supra. 

But,  independent  of  the  rule  referred  to,  the  fair  construction  of 
the  contract  is,  according  to  the  ordinary  rules  of  interpretation, 
that  tlie  defendant  agreed  to  take  such  lumber  as  was  brought  by 
the  plaintiff  and  delivered  on  the  bank;  and  when  he  did  this, and 
the  defendant  thus  became  possessed  of  the  property,  he  was  the 
absolute  owner,  and  the  culling,  counting  or  measuring  was  not 
essential  to  establish  a  delivery.  The  proof  also  shows  that  the 
whole  was  piled,  and  this  was  an  act  of  ratification,  which  sane* 
tioned  and  approved  the  delivery. 

In  regard  to  the  question  of  acceptance  by  the  defendant  no  gen- 
eral act  was  required,  and  a  delivery  according  to  the  terms  of  the 
contract  vested  the  title  in  the  purchaser.  Hyde  v.  Lathrop,  3 
Keyes,  597;  Dexter  v.  Bevins,  supra. 

The  charge  of  the  judge,  leaving  it  for  the  jury  to  decide 
whether  it  was  the  understanding  between  the  parties,  that  a  deliv- 
ery on  the  bank  was  a  complete  performance  for  the  purpose  of  the 
contract,  and  vesting  the  title  in  the  defendant,  was  not  liable  to 
objection  within  the  rules  referred  to.  As  we  have  seen,  what  waa 
to  be  done  after  the  delivery  on  the  bank  was  not  material,  if  the 
parties  intended  that  the  delivery  there  constituted  a  performance. 
The  contract  was  then  fulfilled  ;  the  lumber  under  the  oontrol  and 
in  possession  of  the  defendant  for  the  purpose  of  being  rafted,  and 
he  became  the  absolute  owner  of  the  same. 

The  various  rulings  in  regard  to  the  evidence  disclose  no  error, 
and  the  judgment  must  be  affirmed  with  costs. 

All  cononr. 

Judgment  affirmed. 
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m  N.  Y.  800.) 

SUttUofjf  contftrwUan  —  aaeitmenU  —  duty  of  cammiMtoMrs  in  making^ 

Blatiitee  delegating  power  to  cliaige  the  property  of  indiTidaals  with  the 
cost  of  local  improvements  most  be  strictly  pursued,  and  any  substantial 
departure  from  the  prescribed  formula  yitiates  the  proceedings. 

CommisBionere,  appointed  by  legislative  authority  to  apportion  and  assess  the 
cost  of  a  local  improvement,  were  required  by  the  statute  to  make  oath,  be- 
foffe  entorinn^  on  their  duties,  '*  faithfully  and  fully  to  discharge  the  duties." 
Hie  oath  taken  was  that  each  would  perform  the  duties  "  to  the  best  of  his 
ability."  In  action  to  restrain  the  collection  of  the  assessment,  held,  that 
their  prooeedings  were'  illegal  for  defect  in  the  oath. 

Commissioners,  appointed  by  statute  to  assess  the  cost  of  a  local  improvement, 
were  by  the  statute  required  after  making  the  assessment  to  publish  notice 
of  the  time  and  place  when  and  where  the  parties  could  be  heard.  The  no- 
tice published  was  that  *'  all  persons  feeling  themselves  aggrieved  must 
present  their  objections  in  writing/'  HMy  that  the  commissioners  exceeded 
their  jurisdiction  in  thus  restricting  the  parties,  and  that  the  objection  was 
not  waived  by  appearing  and  filing  written  objections  to  two  reports,  which 
were  sent  back  for  correction,  a  new  assessment  being  subsequently  made 
with  the  same  requirement  for  written  objections. 

ACTION  to  restrain  sale  of  land  for  unpaid  assessment  fo^ 
regulating  and  grading  anavenae  in  the  village  of  Portcbester 
laid  by  commissioners  appointed  by  the  trastees  under  the  vil- 
lage charter.  The  opinion  states  the  facts.  Defendants  had  judg- 
ment 

Oalvin  JFrosi,  for  appellants. 

Odh  CtosBy  for  respondents.  The  oath  taken  by  the  commission- 
ers was  a  substantial  compliance  with  the  statute.  In  re  Jfl 
iff.RR  Co.,  19  Wend.  135;  Weeks  v.  Bllis,  2  Barb.  320;  Foot 
V.  SHles,  67  N.  Y.  399;  Rusher  y.  Shermam,  28  Barb.  416;  Stanton  y. 
miisy  2  Kern.  575;  A  &  S.  L,  R.  R.  Co.  y.  Brie,  48  N.  Y.  93; 
Sorchan  y.  City  of  B^klyn,  3  Hun,  562,  565.  The  published  notice 
was  suflScient  within  the  intent  of  the  charter.  Sheldon  v.  Wright^ 
7  Barb.  39;  6  N.  Y.  497;  Olcott  t.  Robinson,  21  id.  150;  CJiamher- 
lain  T.  Dempsey,  13  Abb.  421;  22  How.  356;  Wood  y.  Morehouse, 
45  N.  Y,  368, 
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Allen,  J.  The  proceedings  which  it  is  sought  to  arrest  were  had 
by  authority  of  a  statute  delegating  power  to  charge  the  property 
of  individuals  situated  within  the  corporate  limits  of  the  villag^e 
of  Portchester  with  the  cost  of  certain  local  improvements.     By 
the  ])roceedings,  pursued  to  their  permitted  termination,  the  owner 
may  be  deprived  of  his  property,  without  his  assent,  and  the  imme- 
diate effect  is  to  incumber  them  to  the  extent  of  the  charge  and 
assessment.    It  is  a  statutory  proceeding,  affecting  the  property  of 
the  citizen,  and  by  which  it  may  be  taken  from  him;  and,  therefore, 
within  well-established  rules  of  law,  the  statute  must  be  strictly 
pursued,  and  any  departure,  in  substance,  from  the  formula  pre- 
scribed by  law,  vitiates  the  proceedings.     The  party  whose  prop- 
erty is  to  be  reached  may  insist  upon  the  observance  of  every  form 
prescribed  by  statute  which  will  in  the  least  tend  to  his  protection.   In 
other  words,  the  form  must  be  strictly  followed.     Oilbert  v.  Coluin- 
iia  T,  Co,,  3  Johns.  Cas.  107;  Rex  v.  Oroke,  Cowp.  26;  Adams  v. 
S.  i&  W.  R.  R.  Co.,  10  N.  Y.  328.;  Doughty  v.  Hope,  3  Den.  694; 
Seymour  v.  Judd,  2  Comst.  464;  Sharp  v.  Spier,  4  Hill,  76;  Bloom 
V.  Burdick,   1  id.   131;  Thatcher  v.   Powell,  6  Wheat.  119.     The 
commissioners  of  estimate  and  assessment,  whose  duty  it  was  to 
apportion  the  cost  of  the  improvement  and  assess  it  upon  the  prop- 
erty sit  luited  within  the  prescribed  limits  of  benefit,  were  not  author- 
ized to  act  until  they  had  taken   the  oath  prescribed  by  law.     Their 
appoinlmoiit  could  only  be  consummated,  and  they  fully  inducted 
into  oHfioo,  by  that  ceremony.     It  was  a  condition  precedent  to  their 
right  topei-form  the  functions  of  their  oflBce,  and  the  oath  w^isoncof 
the  pafeguards  provided  by  statute  for  the  protection  of  the  property 
holder,  and  the  legislature,  by  prescribing  the  form,  made  the  form 
of  the  essence  of  the  act.     That  which  the  legislature  has  directed 
courts  cannot  declare  immaterial.     The  statute  required  the  com- 
missioners to  make  oath  before  entering  upon  their  duties,  '*  faith- 
fully and  fairly  to  discharge  the  duties,"  etc.     The  oath  taken  was 
that  each  would  perform  the  duties  "to  the  best  of  his  ability.** 
The  legislature  laid  stress  and    gave  importance   to  the  words 
''faithfully  and  fairly,"  incorporated  in  the  oath  as  prescribed, 
and   the  courts    have  no  right  to  say  that  they  are    unmean- 
ing and  without  force,  or  that  they  might  not  affect  the  conscience 
as  I  he  oath  actually  taken,  or  any  oath  less  solemn  in  form  would 
not.     As  there  are  no  words  substituted  for  them,  there  is  no  room 
to  hold  that  their  place  is  supplied  by  equivalent  words,  or  words 
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of   equal  force.     The  liberal   interpretation  which    may  some- 
times  he  resorted  to  to  nphold  proceedings  cannot  be  applied 
here,  for  the  very  obvious  reason  that  there  are  no  words  in  the 
oath  taken  to  be  interpreted  as  the  equivalents  of  those  prescribed. 
Two  cases  in  the  neighboring  State  of  Pennsylvania  are  directly  in 
point,  although  in  neither  was  the  departure  from  the  statatory 
form  of  oath  as  great  or  as  important  as  in  the  case  at  bar.    In 
J%ompson  V.  White,  4  S.  &  R.  135,  the  word  "firmly"  was  omitted 
in  the  oath  as  to  the  belief  of  an  appellant  that  injustice  had  been 
done  by  the  award  of  arbitrators,  from  which  it  was  desired  to 
appeal.    In  Cambria  Street,  75  Penn.  St.  357,  "  road  viewers,'*  who 
answer  to  the  commissioners  appointed  in  this  case  and  appointed 
for  the  same  purpose,  were  required  to  take  an  oath  that  they 
would  * 'impartially  discharge  their  duties;**  and  they  had  substi- 
tuted "faithfully  '*  for  "  impartially**  in  the  oath  as  administered, 
and  it  was  held  fatal  to  their  power  to  act    The  commissioners 
should  have  taken  the  oath  as  required  by  the  statute,  and  not 
having  done  so,  their  proceedings  were  illegal.    People  v.  Connor , 
46  Barb.  333;  State  v.  3f at/or  of  Jersey  City,  38  N.  J.  (L.  R.)  85; 
Same  v.  City  of  Perth  Aniboy,  id.  425. 

The  case  In  the  Matter  of  the  Election  of  Directors  of  the  M.  S 
H.  R,  R,  Co. ,  19  Wend.  135,  is  relied  upon  by  the  respondents  to 
sustain  the  proceeding.    It  was  there  held  by  Judge  Cowek,  in  an 
elaborate  opinion,  that  the  omission  of  the  inspectors  appointed  to 
preside  at  an  election  of  directors  of  an  incorporated  company,  to 
be  sworn  in  the  form  prescribed  by  statute,  was  no  ground  for  set- 
ting aside  the  election  upon  a  summary  application.    The  learned 
judge  came  fco  his  conclusions  upon  three  distinct  grounds:    First, 
that  the  objection  was  waived  by  appearing  at  the  election  and 
voting  without  taking  the  objection,  or  by  having  notice  of  the 
election  and  being   absent;    second,  that  the  inspectors  were  de 
facto  officers,  without  having  taken  any  oath,  and  that  their  acts 
were  valid;  and  third,  that   the  statute  directing  the  inspectors 
to  be  Bwom  was  directory,  and  not  mandatory.    There  was  no 
waiver  here,  for  there  was  no  opportunity  to  object ;  and  there  is 
nothing  which  the  legislature  directs  to  be  done,  or  in  any  of  the 
steps  prescribed  for  the  taking  of  individual  property  under  a 
delegated  power,  which  the  courts  can  hold  directory  merely,  and 
therefore  to  be  observed  or  not,  as  may  be  convenient,  the  omission 
of  which  will  not  affect  the  proceedings. 

Vol.  XXVII  -  7 


50  NEW  YORK, 


Merritt  v.  Village  of  Porichester. 


The  second  ground,  therefore,  considered  by  the  learned  judge 
is  the  only  one  that  could  apply,  and  how  much  stress  was  laid 
upon  that  in  reaching  the  final  conclusion  is  not  easy  to  learn  from 
the  opinion.     But  it  may  be  assumed  that  the  inspectors  of  an 
election  of  directors,  deriving  their  authority  from  the  appoint- 
ment of  the  corporate  body,  acting  without  being  sworn,  are  offi- 
cers de  facto,  and  their  acts  valid  without   affecting  this  case. 
Inspectors  of  election  are  ministerial  officers,  having  certain  duties 
to  perform  in  the  election  of  the  governing  officers  of  a  corpora- 
tion.    Their  acts  do  not  affect  the  property  of  individuals,  and 
they  have  no  power  over  the  property  of  the  citizen.     The  differ- 
ence between  the  powers  exercised  by  the  two  classes  of  officers  dis- 
tinguish that  case  from  the  present,  and  leave  the  general  principle 
that  has  ripened  into  an  axiom  in  the  law  as  to  the  necessity  of 
strictly  following  the  statute  in  all  proceedings  affecting  property 
rights,  applicable  in  all  its  force  in  this  case. 

Only  one  other  of  the  several  objections  to  the  proceedings  will 
be  noticed.  The  statute  under  which  the  proceedings  were  had 
(Laws  of  1868,  chap.  818,  title  5,  §  25  [Charter  of  the  Village  of 
Portchester]),  requires  the  commissioners,  after  making  their  esti. 
mate  and  assessment,  to  publish  a  notice  of  tno  time  and  place 
when  and  where  the  parties  could  be  heard;  and  that  after  hearing 
the  parties,  to  proceed  and  complete  their  report  to  the  board  of 
trustees  of  the  village.  There  was  no  published  notice  of  a  time 
and  place  for  the  hearing  of  interested  parties;  but  notice  was 
given  of  the  filing  of  the  estimate  anc^  assessment,  and  of  a  time 
and  place  when  and  where  the  commissioners  would  meet;  and  that 
*'  all  persons  feeling  themselves  a^rieved,  must  present  their  objec- 
tions in  writing''  to  the  commissioners.  This  was  not  the  hearing 
required  by  the  statute,  and  the  commissioners  exceeded  their 
jurisdiction  in  restrictinij  the  parties  in  interest  to  written  objec- 
tions. The  statute  gave  the  right  of  an  oral  hearing,  and  the 
limitations  imposed  by  the  commissioners  were  unauthorized.  Staie 
V.  Jersey  CHy,  1  Dutcher,  309;  Hopkina  v.  Mason,  42  How.  Pr, 
116, 

The  :ippellants  have  not  waived  this  objection.  The  commis* 
sioners  made  four  successive  reports  to  the  board  of  trustees,  the 
latter  sending  the  same  back  three  times  for  revision  and  correc- 
tion, and  the  commissioners  on  each  occasion  made  a  new  estimate 
and  assessment,  and  gave  a  new  notice  to  parties  interested  **  to 
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preseDt  their  objections  in  writing/'  Each  assessment  was  inde- 
pendent of  cTery  former  assessment,  and  the  same  steps  were 
reqaired  for  its  perfection.  An  appearance,  and  filing  written 
objections  to  the  first  two  reports,  did  not  waive  the  defectiye 
notices  in  respect  to  the  last  two,  or  cure  the  defecta 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

All  ooncor,  JudgmeiU  reversed. 


Cobb  v.  Kkapp. 

(n  N.  T.  848.) 

Agency — undisdoted  prineipai. 

Defeiidaiit  parchafled  of  plaintiff  wheat  on  his  own  credit,  ordoring  it  to  be 
chaiged  to  him,  and  stating  that  it  was  for,  and  to  be  delivered  at,  the  "Bliss- 
▼ille  Distillery."  Plaintiff  did  not  Icnow  the  proprietors  of  the  distillery.  Sab> 
ieqaeotlj  the  agent  disclosed  the  names  of  the  principals,  and  the  plaintiff 
commenoed  an  action  against  them.  Held,  that  whether  the  principal  was 
disclosed  on  the  sale  was  a  qnestion  of  fact,  and  that  the  subsequent  dis* 
closure  and  action  against  the  principals  was  not  conclusive  of  an  election 
to  hold  them  alone  responsible,  but  was  evidence  for  the  jury  on  that  con- 
tested fact.* 

ACTION  for  goods  sold  and  delivered.     The  opinion  states  the 
facts.    The  plaintiff  had  judgment. 

William*  A.  Coursen,  for  appellant.  The  principal  suffi- 
ciently disclosed.  Waddell  v.  Mordecai,  3  Hill  (S.  C),  22;  3 
Kent's  Com.  631  ;  Southwell  v.  Bowditch,  1  C.  P.  Div.  100  ;  Page 
T.  Sloney  10  Mete.  160;  Hale  v.  Lauderdale,  46  N".  Y.  75;  Eaton  y. 
Ba,  5  B.  &  Aid. ;  Owen  v.  Oooch,  2  Esp.  567.  Plaintiff  could  not 
maintain  this  action^  having  commenced  an  action,  still  pending, 
against  defendant's  principal.  Story  on  Agency  (7th  ed.),  225 ; 
Priestly  v.  Fernie,  3  H.  &  C.  983;  Borett  v.  Tretoell,  3  Daly,  233; 
htzeimmons  v.  Baxter,  id.  87. 

Albert  Matthews,  for  respondent 

Chubgh,  G.  J.  This  was  an  action  for  the  purchase-price  of  a 
tpantity  of  wheat  alleged  to  have  been  sold  by  the  plaintiff  to  the 

See  Holt  V.  Am  (54  N.  F.  47:^,  13  Am.  Bep.  <U5. 
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defendant.     The  defense  was  that  the  defendant  pnrchasc^d    the 
wheat  as  agent  or  broker  for  0.  A.  Steen  &  Co.    It  seems  to   have 
been  conceded  that  the  defendant  did  in  fact  purchase  the  wheat, 
as  a  broker,  for  the  firm  named,  who  were  his  principals,  and   the 
main  contention  on  the  trial  was  whether  the  defendant  at  the  time 
of  the  purchase  disclosed  his  principals,  and  whether  he  made   the 
purchase  in  his  own  name  and  upon  his  own  responsibility.     The 
only  exception  in  the  case  is  upon  a  refusal  to  grant  a  nonsuit^  and 
a  request  to  direct  a  verdict  for  the  defendant    The  court  chai^ged 
the  jury  that  a  broker,  although  acting  for  another,  makes  him- 
self personally  liable  if  he  contract  in  his  own  name,  and  withoat 
disclosing  the  name  of  his  principal,  and  that  this  would  be  so, 
although  the  seller  supposed  at  the  time  that  he  was  acting  as  a 
broker  or  agent  for  another;  that  the  subsequent  disclosure  of  the 
principal,  and  the  commencement  of  an  action  against  him  by  the 
seller,  would   not  discharge  the  broker  from  personal  liability. 
There  were  no  exceptions  to  the  charge  and  I  do  not  understand 
that  the  learned  counsel  for  the  appellant  claims  that  it  was  erron- 
eous in  these  respects;  but  he  insists,  from  the  facts  appearing  in 
the  case,  a  nonsuit  should  have  been  granted  or  verdict  ordered 
for  the  defendant.    There  was  a  sharp  conflict  of  evidence  between 
the  parties  as  to  what  took  place  at  the  time  of  the  contract.  This 
court  has  no  power  to  review  the  facts  any  further  than  to  ascer- 
tain whether  they  are  sufficient  upon  any  construction,  which  the 
jury  were  authorized  to  give  them  to  justify  a  verdict,  whether  any 
fact  was  conclusively  proved  which,  as  matter  of  law,  entitled  the 
defendant  to  a  verdict.    The  credibility  of  witnesses,  the  construc- 
tion of  ambiguous  evidence,  and  in  general  inferences  to  be  drawn 
from  circumstances,  are  exclusively  for  the  jury.    These  views  have 
been  so  often  reiterated  by  this  court,  that  it  seems  idle  to  refer 
to  them,  and  quite  unnecessary  to  cite  authorities  to  sustain  thenu 
It  is  natural  that  parties,  who  feel  aggrieved  by  verdicts,  should  strug- 
gle to  have  what  they  regard  as  injustice  remedied,  and  hence  it  is  the 
almost  daily  experience  of  this  court  to  have  questions  of  fact  pressed 
upon  our  attention  in  some  form  as  questions  of  law,  while,  except 
in  a  few  cases,  the  re  iew  of  facts  is  confined  by  statute  to  the 
Special  and  General  Terms  of  the  courts  below.     Our  jurisdiction 
is  fixed  by  the  Constitution  and  the  statute,  and  wo  have  no  au« 
thority  to  depart  from  their  limitations.    In  this  case  the  evidence 
of  the  defendant,  which  was  to  some  extent  corroborated,  if  tru^ 
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estabiisbed   clearly  a  case  of  non-liability.     He  testified  that  he 
parchased  the  wheat  for  Steen  &  Co.,  and  so  informed  the  plain- 
tiff, and  that  it  was  understood  that  Steen  &  Ca  was  to  pay  the 
pnrchase-price,  and  that   the  plaintiff  did  not  make  any  claim 
against  him  at  the  time,  nor  for  several  years  afterward.    But  for 
the  purpose  of  determining  whether  it  was  a  legal  error  to   deny 
the  motion  for  nonsuit   we  must  take  the  evidence  of  the  plain- 
tiff.   If  that  was  sufQcient  to  sustain  the  action,  the  jury  had  a 
right  to  adopt  it    The  plaintiff  testified  that  not  only  was  the 
principal  not  disclosed,  hut  that  the  defendant  expressly  purchased 
the  wheat  on  his  own  credit,  and  directed  that  it  he  charged  to 
him  ;  that  it  was  charged  to  him,  and  a  bill  made  against  him, 
which  he  repeatedly  promised  to  pay.    If  the  jury  adopted  the 
plaintiff's  evidence,   it  made  a  clear  case  of  liability.     Story  on 
Agency,  §§  266,  267 ;  44  N.  Y.  349.     It  is  argued  that  because  the 
defendant  stated  that  the  property  was  for  the  '^  Blissville  Distil- 
lery," and  was  to  be  delivered  there,  that  was  a  sufficient  disclosure 
of  the  principal,  but  this  is  not  conclusive.    The  plaintiff  states 
that  he  did  not  know  the  proprietors  of  the  distillery,  and  that  the 
defendant  directed  the  property  to  be  charged  to  him. 

The  case  of  Waddett  y.  Jllordecai,  3  Hill  (S.  0.),  22,  is  cited. 
That  was  an  action  against  the  defendant  to  recover  tlOO  paid  on 
^  contract  executed  by  the  defendant  as  agent  of  a  brig,  and  signed 
^  M.  C.  Mordecai  for  the  owners.^'  The  agent  had  paid  the  money 
to  his  principals  before  the  commencement  of  the  action,  and  the 
court  held  that  the  plaintiffs  could  not  recover.  The  learned 
judge  who  delivered  the  opinion  reasoned  that  the  disclosure  was 
sufficient,  but  put  the  decision  upon  the  ground  mainly,  that  it 
appearing  that  the  defendant  had  acted  in  good  faith  and  deliv- 
ered the  money  to  his  principals,  the  equitable  action  for  money 
bad  and  received  could  not  be  sustained.  The  general  current  of 
authority  is  against  the  sufficiency  of  such  a  signing  to  relieve  the 
agent  from  liability,  but  it  is  unnecessary  to  express  an  opinion  of 
its  correctness,  because  in  this  case  the  agent,  if  the  plaintiff's  evi- 
dence is  to  be  credited,  contracted  expressly  on  his  own  credit. 
The  other  case  depended  on  is  Southwell  v.  Bawditeh,  1  Law  Bep. 
(Com.  Pleas  Div.)  100,  and  s.  c.  on  appeal,  p.  374.  The  con- 
tract signed  by  the  defendant  was :  "  I  hare  this  day  sold  by 
your  order,  and  for  your  account  to  my  principals,  five  tons,"  etc. 
The  Common  Pleas  Division  held  this  to  be  a  contract  of  purchase 
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by  the  broker,  and  tbat  he  wa§  liable.  The  Court  of  Appeals  re* 
versed  the  decision,  holding  that  it  was  a  contract  of  sale  by  the 
broker,  and  not  of  purchase^  and  that  it  must  be  construed  accord- 
ing to  its  tenor  like  other  contracts.  This  decision  does  not  aid 
the  defendant 

The  case  of  Raymond  y,  TJie  Proprietors  of  the  Orotonaitd  EfagU, 
Mills,  2  Mete.  319,  is  in  point  for  the  plaintiff.    The  agent  pur- 
chased goods  saying  they  were  for  C.  &  E.  Mills,  and  ordered 
them  to  be  so  marked.     They  were  charged  to  the  agent.     The  C. 
&  E.  Mills  were  a  corporation.     At  the  trial  the  judge  charged  thAt 
these  facts  were  not  conclasive  evidence  of  the  knowledge  of  the 
plaintiffs;  that  R.  was  the  agent,  and  the  Grown  and  Eagle  Mills 
the  principal,  and  the  Supreme  Court  sustained  the  decision,  hold- 
ing that  the  language  was  ambiguous,  and  was  properly  left  to  the 
jury.    Here  the  distillery  named  was  not  a  corporation,  and  its 
name,  therefore,  conveyed  no  idea  of  its  owners.    It  is  not  suffi- 
cient that  the  seller  may  have  the  means  of  ascertaining  the  namie 
of  the  principal.    If  so,  the  neglect  to  inquire  might  be    deemed 
sufficient    He  must  have  actual  knowledge.     There  is  no  hard- 
ship in  the  rule  of  liability  against  agents.     They  always  have  it 
in  their  own  power  to  relieve  themselves,  and  when  they  do  not,  it 
must  be  presumed  that  they  intend  to  be  liable. 

The  subsequent  disclosure  of  the  principals  by  the  agent,  and 
the  commencement  of  an  action  against  them,  is  not  conclusive  of 
an  election  to  hold  them  responsible  only.  2  Mete.,  supra;  Curtis 
V.  Williamson,  L.  R.,  10  Q.  B.  57.  In  the  recent  case  of  Beymer  v- 
Bonsall,  79  Penn.  St.  298,  it  was  held  that  neither  the  agent  nor  prin- 
cipal in  such  a  case  would  be  discharged  short  of  satisfaction.  The 
fact  of  commencing  the  action  and  the  statements  in  the  com^ 
plaint  were  proper  for  the  jury  upon  the  contested  fact,  but  they 
did  not  operate  as  a  legal  discharge.  It  was  claimed  by  the  plain- 
tiff that  thjB  action  was  commenced  upon  the  representation  of  the 
defendant,  that  a  certain  responsible  person  was  a  member  of  the 
firm  of  Steen  &  Co.,  which  was  untrue  ;  but,  however  this  was,  it 
did  not  discharge  the  defendant. 

The  case  was  properly  submitted  to  the  jury,  and  if  the  result  is 
wrong,  it  was  the  error  of  the  jury.  We  are  unable  to  find  any 
exception  in  the  case  justifying  a  reversal  of  the  judgment,  and  it 
must  be  affirmed 

All  concur.  Judgment  affirmed* 
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Ohigek — eqtdUMs  asrignment  ofhaTik  depoiiL 

A  d&eek  In  the  ordinary. form  does  not  operate  as  an  aasignment  of  bo  mneli 
of  the  drawer's  funds  in  the  drawee's  hands.*  \ 

An  insorance  oompan  j  gave  its  check  on  a  tmst  company  in  payment  of  a  loss. 
The  oompany's  deposit  at  the  time  was  larger  than  the  amount  of  the  check. 
Before  the  check  was  presented,  a  receiver  of  the  company  drew  all  the 
funds  on  deposit.  The  check  not  having  heen  drawn  on  a  particular  fund, 
hdd^  that  the  payee  was  not  entitled  to  payment  by  the  receiver  in  prefer- 
ence to  other  creditors  of  the  company. 

PETITION  for  an  order  directing  the  receirer  of  the  Continental 
Life  Insurance  Company  to  pay  the  petitioner  the  amount  of 
the  check.     Order  granted.    The  opinion  states  the  facts. 

Ashbel  OreeUy  for  appellant. 

EUiott  F.  Shepard,  for  respondent  The  draft  was  an  equitable 
assignment  of  so  much  of  the  fund  on  deposit.  Vreeland  y.  Blunt, 
6  Barb.  182;  Hoaack  v.  Rogers,  6  Paige,  416-429;  ffally.  Buffalo,  1 
Keyes,  193;  Burn  v.  Carvalho,4:  M.  &  C.  690;  Morton  y,  Naylor,  1 
Hill,  583-585;  Yeaies  v.  Groves,  1  Ves.  Jr.  280 ;  Dickinson  v.  PhiU 
lips,  1  Barb.  454;  Lett  v.  Morris,  4  Simons,  607;  Bradley  v.  Root,  6 
Paige,  632;  In  re  Alder  son,  1  Mod.  55;  Clark  y.  Mauran,  3  Paige, 
373;  McEwen  v.  Johnson,  7  Cal.  258;  Wiggins  y.  McDonald,  18  id. 
126;  Le  Royy.  Globe  Ins.  Co.,  2  Edw.  Ch.  667. 

Church,  0.  J.  The  check  or  draft  was  executed  on  the  14th  of 
October,  1876,  in  settlement  and  payment  of  a  policy  on  the  life  of 
the  petitioner's  husband.  It  was  drawn  on  the  United  States  Trust 
Company,  and  was  in  the  form  of  an  ordinary  bank  check.  The 
company  at  the  date  of  the  check  had  upward  of  t21,000  on  deposit 

*8ee  JStna  NaU  Bank  v.  Fourth  Nat.  Bank  (46  N.  Y.  8SS^,7  Am.  Rep.  814;  Carrr.  ITaL 
Seeurity  Bank  ( 1€7  Maas.  45),  0  Am.  Rep.  6,  and  note,  0 ;  Exchange  Bank  r,  Rtet  (101 
Ham.  87),  9  Am.  Rep.  1;  Cow  v.  Hetideraon  (88  La.  Ann.  49),  8  Am.  Rep.  flOO.  Contra : 
Cnlon  Nat.  Bank  t.  Oceana  County  Bank  (80  m.  818),  88  Am.  Rep.  188,  and  note,  188. 
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in  the  trusfc  company.  The  check  was  transmitted  to  the  petitioner 
in  California,  indorsed  by  her  and  returned  and  presented  for  pay- 
ment November  9,  1876,  and  payment  refused.  Previous  to  the 
presentation  of  the  check,  and  on  the  25th  of  Oct-ober,  a  receiver  of 
the  insurance  company  was  appointed,  and  on  the  31st  October, 
the  receiver  withdrew  from  the  trust  company  all  the  funds  which 
had  been  deposited..  It  is  claimed  that  the  check  operated  as  an 
equitable  assignment  of  the  fund  deposited,  pro  tanto,  and  the 
Special  and  General  Term  below  so  held,  and  granted  an  order 
directing  the  receiver  to  pay  over  the  money  to  the  petitioner,  from 
which  order  the  receiver  appealed  to  this  court, 

I  have  examined  the  point  with  some  care,  and  with  a  disposition 
to  affirm  the  order,  if  it  could  be  done  consistently  with  the  rales 
of  law,  but  I  am  unable  to  do  it.  The  authorities  cited  by  the 
learned  counsel  for  the  petitioner  fall  far  short  of  suptaining  the 
proposition.  The  general  rule  is,  that  to  constitute  an  assignment^ 
the  order  must  specify  the  particular  fund  upon  which  it  is  drawn. 
In  this  case  the  order  or  check  was  general,  directing  the  trust 
company  to  pay  to  the  order  of  the  petitioner  so  much  money.  The 
authorities  are  uniform,  and  those  cited  by  the  counsel  for  the 
petitioner  do  not  raise  a  conflict.  In  the  case  of  Vreeland  v.  Blunt, 
6  Barb.  182,  the  order  was,  *'  Please  pay  N.  W.  S.,  or  order,  $7,000 
out  of  the  money  you  received  from  F.  G.,  for  me,"  etc.,  and  it  was 
accepted  by  the  drawee  when  in  funds,  and  this  was  properly  held 
to  be  an  equitable  appropriation.  In  Eosack  v.  Rogers,  6  Paige, 
415,  the  chancellor  held  that  a  covenant  by  one  member  of  an 
insolvent  firm  that  he  would  pay  to  such  creditors  as  should  release 
the  two  junior  partners,  the  full  amount  of  their  debts  out  of  the 
proceeds  of  his  claims  upon  the  French  government,  when  received 
was  in  equity  a  specific  appropriation  of  the  fund  for  that  purpose. 
The  transaction  was  construed  as  within  the  principle  of  an  order 
upon  a  particular  fund,  and  there  is  nothing  in  the  opinion  indi- 
cating an  intent  to  question  the  general  rule.  But  the  decree  of 
the  chancellor  was  reversed  in  the  Court  of  Errors,  18  Wend.  319. 
CowEN,  J.,  said:  *' Here  is  no  assignment,  no  mortgage  or  pledge, 
or  order,  or  any  other  specific  appropriation  of  the  French  funds, 
but  a  mere  covenant  to  pay  them  over  on  their  being  obtained  by 
the  covenantor." 

Hall  V.  City  of  Buffalo,  1  Keyes,  193,  was  the  ease  of  orders  by  a 
contractor  upon  the  comptroller  upon  a  particular  fund,  viz.:  the 
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fand  provided  by  the  city  to  pay  hiin,  and  notice  of  same  to  the 
comptroller  who  represented  the  city,  and  it  was  held  to  be  an 
equitable  assignment.     Burii  v.  Carvalho,  4  M.  &  G.  690^  applied 
the  doctrine  of  equitable  assignment.     It  was  there  held  that  A., 
baring  goods  in  the  hands  of  B.,  as  his  agent  at  a  foreign  port, 
and  being  indebted  to  C,  by  letter  to  C.  promised  that  he  would 
direct,  and  by  a  subsequent  letter  to  B.  did  direct,  B.  to  deliver 
the  goods  to  an  agent  of  C.  at  that  port.     Before  the  delivery  and 
before  the  letter  reached   B.,  A.   became   bankrupt,  and  it  was 
held  that  C.  had  a  good  title  in  equity  to  the  goods.     The  decision 
was  pnt  upon  the  ground  of  an  engagement  to  pay  out  of  a  par- 
ticular fund.    The  Lord  Chancellor  says  :    ^'Here  is  an  existing 
fond  in  an  agent's  hand,  and  there  is  a  distinct  contract  to  dis- 
charge the  liability  out  of  that  fund,  and  to  give  directions  for  that 
porpose."    It  is  unnecessary  to  approve  of  the  construction  placed 
by  the  court  upon  that  transaction.     It  is  sufficient  to  say  that  it 
does  not  sustain  the  doctrine  of  a  lien  by  a  general  order.     In  the 
somewhat  similar  case  of  Malcom  v.  Scotty  3  Hare,  39,  where  the 
right  of  equitable  lien  was  denied,  the  Vice-Chan cellor,  in  refer- 
ring to  the  decision  in  Burn  v.  CarvallWy  said  :     "  I  do  not  con- 
ceive that  Lord  Cottenham  meant  to  decide  any  thing  more  in 
that  case  than  that  when  you  make  out  the  agreement  to  give  the 
lieo,  the  form   of  the   transaction  is  not  material/'     Yeates  v. 
Grtnfesy  1  Ves.  Jr.  280,  was  the  case  of  the  giving  up  of  a  note  by 
the  holder  upon  receiving  an  order  to  pay  out  of  certain  purchase- 
money,  of  which  the  purchaser  had  notice,  and  was  plainly  within 
the  general  principle.    Bradley  v.  Rooty  5  Paige,  641,  simply  de- 
cided that  the  assignment  of  a  mail  contract,  and  an  agreement 
that  the  assignee  shall  be  entitled  to  the  moneys  to  become  due 
for  carrying  the  mail,  constituted  an  equitable  lien  on  the  fund, 
which  was  superior  to  a  subsequent  order  on  the  same  fund. 

Murray  v.  Judahy  6  Cow.  484,  was  an  action  by  the  holder 
against  the  drawer  of  a  check,  and  except  for  a  remark  of  the  cir- 
cuit jadge  as  a  reason  for  denying  a  motion  for  a  nonsuit  in  a 
preliminary  stage  of  the  trial,  which  can  scarcely  be  regarded  as  a 
iuia  in  favor  of  the  doctrine  that  a  check  upon  a  bank  operates  as 
an  equitable  assignment  of  the  fund  standing  to  the  credit  of  the 
drawer,  the  case  has  no  bearing  upon  the  question.  It  was  tried 
and  decided  upon  appeal  upon  other  grounds.  These  are  the  prin- 
cipal cases  referred  to  by  the  learned  counsel  to  support  the  posi- 
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tion  of  an  equitable  lien,  and  I  have  referred  to  them  for  the  pur- 
pose of  demonstrating  how  far  short  they  are  from  giving  counte- 
nance to  that  doctrine  when  applied  to  an  ordinary  check  or  inland 
bill  of  exchange.  In  all  of  them  the  general  principle  is  applied, 
that  the  order,  check,  or  draft  must  be  on  a  particular  fund,  which 
must  be  specified,  to  have  the  effect  of  an  equitable  assignmeat. 

The  authorities  against  the  claim  of  the  appellant  are  numeroas 
and  decisive  ;  a  few  only  need  be  referred  to.  Harris  v.  Clark,  3 
Gomst  119,  was  the  case  of  a  bill  of  exchange,  intended  as  a  dona^ 
tio  causa  mortis,  drawn  by  the  donor  upon  his  depositary  for  $30,- 
000.  EuGGLES,  J.,  said  :  ^'  These  cases  establish  the  rule  that  a 
draft,  payable  out  of  a  particular  fund,  operates  as  an  assignment 
of  the  fund  pro  tanto  to  the  drawee  that  an  accepted  bill  of  ex- 
change operates  the  same  way,  but  none  of  them  go  to  the  extent 
of  giving  that  effect  to  a  bill  not  accepted.*'  There  is  no  legal  dis- 
tinction between  an  unaccepted  check  and  a  bill  of  exchange.  The 
appellant  claims  in  this  case  that  the  trust  company  is  not  a  bank- 
ing institution.  If  so,  then  according  to  the  last  decision,  the  in- 
strument should  be  regarded  as  a  bill  of  exchange,  and  less  effect- 
ive in  creating  a  lion  than  an  ordinary  check  upon  a  bank.  But 
the  distinction  is  without  any  difference  in  principle  in  respect  to 
the  question  involved  h^ere. 

Lunt  V.  Bank  of  North  Armrica,  49  Barb.  221,  declares  the  mlo 
accurately,  that  checks  drawn  in  the  ordinary  form,  not  describing 
any  particular  fund,  or  using  any  words  of  transfer  of  the  whole 
or  any  part  of  any  amount  standing  to  the  credit  of  the  drawer, 
but  containing  only  the  usual  request,  are  of  the  same  legal  effect 
as  an  inland  bill  of  exchange,  and  do  not  amount  to  an  assignment 
of  the  funds  of  the  drawer  in  the  bank.  This  I  believe  to  be  the 
settled  law  of  this  State,  as  it  has  been  repeatedly  affirmed  in  this 
court.  60  N.  Y.  153  ;  48  id.  682  ;  57  id.  270,  459  ;  46  id.  83  ;  7 
Am.  Bep.  314.  This  doctrine  accords  with  the  relations  between 
the  parties.  Banks  are  debtors  to  their  customers  for  the  amount 
of  deposits.  A  check  is  a  request  of  the  customer  to  pay  the  whole 
or  a  portion  of  such  indebtedness  to  the  bearer,  or  to  the  order  of 
the  payee.  Until  presented  and  accepted,  it  is  inchoate  ;  it  vests 
no  title  or  interest,  legal  or  equitable,  in  the  payee  to  the  fund. 
Before  acceptance,  the  drawer  may  withdraw  his  deposit ;  the  bank 
owes  no  duty  to  the  holder  of  a  check  until  it  is  presented  for  pay- 
ment   Knowledge  that  checks  have  been  drawn  does  not  rendei 
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it  obligatory  upon  the  bank  to  retain  the  deposit  to  meet  them. 
These  rules  are  indispensable  to  the  safe  transaction  of  coumiercial 
bnsiuess.  Any  other  rule  would  produce  confusion,  and  involve 
banking  institations  and  all  depositaries  of  moneys  in  responsibil- 
ities to  conflicting  claimants,  which,  while  producing  great  embar- 
rassments, would  serve  no  beneficial  purpose.  In  this  case,  the  in- 
strument referred  to  no  fund  ;  did  not  purport  to  create  a  lien  or 
assignment  of  any  fund,  and  the  trust  company  did  not  even  have 
notice  of  it. 

It  only  remains  to  consider  whether  there  is  any  thing  in  the 
circumstancea  of  the  case  to  take  it  out  of  the  general  rule.     It  is 
urged  that  the  statement  in  the  petition,  that  the  draft  or  check 
was  intended  to  assign  and  transfer  to  the  petitioner  a  like  amount 
of  the  fund  on  deposit ;  but  no  fact  is  alleged  showing  such  inten- 
tion, and  the  allegation  must  be  regarded  as  a  conclusion  of  law. 
It  is  also  urged  that  the  receipt  on  the  back,  intended  for  the  sig- 
nature of  the  petitioner,  took  away  its  negotiability,  and  in  some 
way  transformed  it  into  an  assignment    A  statement  of  the  con- 
sideration for  a  draft  or  check,  either   generally  or  specifically, 
whether  on  the  back  or  in  the  body  of  the  instrument,  does  not 
aSect  its  negotiability  ;  and  if  it  did,  it  would  not  create  a  lien  or 
appropriation  of  the  particular  fund  without  some  expression  to 
that  effect,  or  any  acceptance  by  the  drawee.     Again,  it  is  said 
that  the  trust  company,  in  which  the  deposit  was  made,  is  not  a 
bank,  and  that  this  fund  was  deposited  and  set  apart  to  meet  this 
demand,  or  at  least  demands  of  that  character.     It  does  not  ap- 
pear, unless   by  its   name,  that   the  company  is   not  an  ordinary 
banking  institution,  but  the  circumstance  is  quite  immaterial.     It 
is  an  institution,  we  must  presume  from  the  facts  developed  in 
this  case,  which  received  and  paid  out  upon  checks,  deposits,  and 
there  is  no  fact  stated  indicating  that  the  deposit  was  made  for 
any  special  purpose.     When  the  insurance  company  made  the  de- 
posit, the  trust  company  became  its  debtor  to  the  amount  of  it, 
with  the  implied  agreement  to  pay  the  same  when  requested.     It 
does  not  appear  that  the  fund  was  impressed  with  any  trust,  nor 
that  it  was  not  placed  there  for  the  general  purposes  of  the  depos- 
itor.    It  is  doubtless  true  that,  at  the  time  this  check  was  made, 
the  officers  of  the  insurance  company  expected  that  it  would  be 
paid,  it  may  be,  from  the  moneys  then  standing  to  its  credit ;  but 
they  might  have  increased  the  deposit,  or  changed  or  diminished 
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it,  or  withdrawn  it  altogether.     They  gave  the  petitioner  no  spe- 
cific lien  upon  it,  either  expressly  or  impliedly. 

The  petitioner  was  a  creditor  of  the  insurance  company  upon  a 
claim  upon  a  life  policy.     When  she  received  the  check,  she  was  a 
creditor  still,  the  claim  not  having  been  paid,  but  only  liquidated. 
When  the  company  failed  and  went  into  the  hands  of  a  receiver, 
the  rights  of  all  the  creditors  to  all  the  assets  became  fixed  by 
statute,  and  the  petitioner,  not  having  acquired  any  lien  upon  any 
of  the  assets,  occupies  the  position  of  a  general  creditor.    The  nec- 
essary delay  in  transmitting  the  check  for  her  indorsement,  and, 
in   returning    it,   was    unfortunate,  because,  in   the   meantime, 
the  statute  had  seized   the  assets,  and  provided  for  their  distribu- 
tion among  all  the  creditors,  and  both  precedent  and  reason  have 
clearly  defined  and  well  established  the  general  rule  to  be  applied, 
and  courts  ought  not  to  depart  from  it  to  meet  a  particular  case  of 
supposed  hardship. 

The  order  of  the  General  and  Special  Term  must  be  reversed, 
and  the  motion  denied,  but,  under  the  circumstances,  without 
costs. 

All  concur. 

Ordered  accordingly. 

Judgment  reversed. 
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JnauroMe^^transfer  of  property  insured -^waiver  of  dtfed  in  proofs  of  lorn 

—  breacli  of  warranty  a*  to  occupation, 

A  policy  of  fire  insarance  on  partnership  property  contained  a  condition  that 
a  Bale  or  transfer,  or  any  change  in  title  or  possession,  of  the  property,  by 
legal  process,  judicial  decree  or  voluntary  transfer,  should  avoid  the  policy. 
In  an  action  to  dissolve  the  partnership  one  of  the  partners  was  appointed 
receiver.     Held,  not  to  avoid  the  policy. 

A  retention  by  an  insurer  of  proofs  of  loss  for  thirty-eight  days  without 
objection  will  warrant  a  finding  that  all  objections  thereto  were  waived.* 

In  a  fire  policy  tbe  business  carried  on  upon  the  uninsured  premises  waa 
described  as  the  manufacture  of  bath  tubs.     On  adjoining  premises  the 

«See  Jones  v.  MechanictT  Fire  Im.  Co.  (96  N.  J.  29),  5  Am.  Rep.  818;  PraU  v.  N,  71 
Cent.  Iru,  Ca}.  (S5  N.  Y.  50Q),  U  Am.  Bep.  80i. 
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iii:»ured  also  coadacted  the  basiness  of  sawing  and  planing  lumber,  and  the 
ffhavings  therefrom  were  carried  by  a  tube  to  feed  the  boiler  fumaoe  on  the 
insared  premises.  Held,  that  this  did  not  amount  to  a  carrying  on  of  the 
basineBB  of  sawing  and  planing  lumber  on  the  insured  premises. 

ACTION   on  a  fire  insurance  policy.    The  opinion  states  the 
facts.     The  plaintiff  had  a  verdict  which  was  set  aside  by 
the  General  Term,  and  the  plaintiff  appealed. 

Robert  Setoell,  for  appellant. 

George  W.  Par«w«,for  respondent.    The  change  in  title  avoided 
the  policy.     Barnes  v.  Un.  MuL  F.  Ins.  Co.,  61  Me.  110;  Dadmun 
T.  Worcester,  etcy  Ins.  Co.,  11  Mete.  429;  Springfield  F.  &.  M.  Co. 
T.  AlUn,  43  N.  Y.  389,  394;  Savage  v.  How.  Ins.  Co.,  52  id.  602; 
Perry  v.  Xort7.  Ins.  Co.,  61  id.  214;  Gennond  v.  Some  Ins.  Co.,  2 
Hun,  540;  Forier  v.  Williams,  9  N.  Y.  142;  1  Phil,  on  Ins.,  §  880; 
Adains  v.  Rock.  Mut.  Ins.  Co.,  26  Mo.  292;  In  re  Carowy  4  Mete.  B. 
Beg.;  Jones  v.  Leach,  1  id.  165;  Pennington  v.  Sale,  id.  157;  Young 
V.  Eagle  F.  Lis.  Co.,  14  Gray,  150;  Home  Mut.  F.  Ins.  Co.  v.  Haun- 
lien,  60  111.  521;  McLaren  v.  Hartford  Ins.  Co.,  1  Seld.  151;  Lappin 
V.  C.  0.  F.  Ins.  Co.,  58  Barb.  325;  Starkweather  v.  01.  Ins.  Co.,  15 
luU  Eev.  Kec.  69.     The  appointment  of  the  receiver  changed  the 
possession.    McDonnell  v.  White,  11  H.  L.  570;  Kerr  on  Beers.  169; 
Edwds.  on  Beers.  2-5;   Pars,  on   Partnership,  312;    Mitchell  v. 
Bunc,  2  Paige,  606 ;  Mann  v.  Pentz,  L.  R,  1  Oh.  251.      That  the 
business  prohibited  was  carried  on  up  to  the  time  of   the  policy, 
was  no  excuse  for  a  violation  of  the  contract.    Mead  v.  N.  W.  Ins. 
Co.y  3  Seld.  630;  Murdock  v.  Chenango  Ins.  Co.,  2  N.  Y.  210;  BiU 
trough  y. Metropolis  Ins.  Co.j 6  Duer,  587;  Woody.  Hartf.  F.  Ins.  Co.y 
13  Conn.  533;  Lee  v.  How.  Lis.  Co.,  3  Gray,  583;  Bibbetts  v.  Ham. 
Ins.  Co.,  3  Al.  569;  Lowell  v.  Mid.  Ins.  Co.,  8  Cush.  127;  Kennedy  v. 
St.  L.  Ins.  Co.,  10  Barb.  285;  Wall  v.  E.  R.  Ins.  Co.y  7  N.  Y.  370;  Chase 
V.  Ham.  Ins.  Co.,  20  id.  52;  Gilbert  v.  Phoe.  Lis.  Co.,  36  Barb.  372; 
Rohrbach  v.  Ger.  Ins.  Co.,  62  K  Y.  47  ;  Pindar  v.  Res.  F.  Ins.  Co.y 
47  id,  114;  Sarsfield  v.  Met.  Lis.  Co.,  61  Barb.  479;  Ripley  v.  JStna 
F.  Ins.  Co.,  30  N.  Y.  161.    The  proofs  of   loss  were  insufficient. 
Welcome  v.  Peopled s  Eq.  Ins.  Co.,  2  Gray,  480;  Campbell  v.  C.  0.  Ins. 
Oo.,  10  Allen,  213.     The  furnishing  of  the  preliminary  proof  was  a 
condition  precedent  Welcome  v.  People^s  Ins*  Co.,  2  Gray,  480;  Camp- 
bell V.  O.  0.  Ins.  Co.y  10  Allen,  213 ;  Shawmut,  etc.,  v.  PeopWs  Ins.  Co.t 
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12   Gray,  535;  Kimball  v.  Ham.  Ins.  Co.,  8  Bosw.  495;  Juhe    v. 
B'klyn  Ins,  Co., 28  Barb.  412;  O'Brien  v.  ComVl  Ins.  Ob., 63  N,  Y.  108. 

Andrews,  J.  This  action  is  brought  by  Abner  C.  Keeney,  as 
receiver  of  the  firm  of  Keeney  &  Clarke,  upon  a  policy  of  insur- 
ance issued  by  the  defendant  to  that  firm,  covering  machinery, 
tools,  fixtures,  engine,  boiler,  and  appurtenances  and  stock,  used  in 
their  business  as  manufacturers  of  bath-tubs  and  boilers,  contained 
in  the  brick  building  and  extensions  Nos.  637  and  639  West  Forty- 
sixth  street.  New  York  city.  The  firm  was  composed  of  Abner 
C.  Keeney,  Benjamin  P.  Clarke  and  Eliza  A.  Carroll.  The  policy 
was  issued  January  5,  1871,  for  one  year,  and  contains  a  condition 
that  if  the  insured  property  be  sold  or  transferred,  or  any  change 
takes  place  in  title  or  possession,  whether  by  legal  process  or  judicial 
decree  or  voluntary  transfer  or  conveyance,  the  policy  shall  be  void. 
The  plaintiff,  in  February,  1871,  brought  an  action  in  the  Supreme 
Court  against  his  copartners  for  a  dissolution  of  the  partnership  on 
the  ground  that  it  had  become  insolvent ;  and  by  an  interlocutory 
order,  made  in  the  action  February  15,  1871,  he  was  appointed 
receiver  of  the  copartnership  business  and  assets,  with  the  usnal 
powers  of  receivers  in  such  cases,  and  he  was  specially  empowered 
to  collect,  sue  for,  and  recover  the  debts,  demands  or  property,  and 
pay  the  debts  of  the  copartnership,  and  conduct  and  carry  on  the 
copartnership  business,  until  the  further  order  of  the  court. 

The  plaintiffs  appointment  was  perfected  by  giving  the  security 
required,  and  he  took  possession  as  receiver  of  the  copartnership 
property.  The  firm  business,  at  the  time  the  policy  was  issued, 
was  managed  by  the  plaintiff  and  Clarke,  the  other  partner,  Mrs. 
Carroll,  taking  no  active  part  tlierein.  There  was  no  actual  change 
in  the  managemeut  after  the  plaintiff  was  appointed  receiver 
The  plaintiff  and  Clarke  continued  to  conduct  the  business  as 
before.  On  the  21st  of  July,  1871,  the  insured  property,  together 
with  the  building  on  Forty-sixth  street,  was  partially  destroyed  by 
fire.  The  action  for  a  dissolution  of  the  partnership  had  not  at  the 
time  of  the  fire  proceeded  to  judgment. 

The  principal  question  presented  by  this  record  is  whether  the 
appointment  of  the  plaintiff  as  receiver  effected,  within  the  mean- 
ing of  the  condition  referred  to,  a  change  in  the  title  or  possession 
of  the  insured  property.  If  it  did,  the  policy  was  thereby  ren- 
dered void,  and  the  plaintiff  was  not  entitled  to  recover. 
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A  receiver  pendente  lite  is  a  person  appointed  to  take  charge  of 
the  fund  or  property  to  which  the  receivership  extends  while  the 
ease  remains  undecided.    The  title  to  the  property  is  not  changed 
hy  the  appointment.     The  receiver  acquires  no  title,  but  only  the 
right  of  possession  as  the  officer  of  the  court.    The  title  remains 
in  those  in  whom,  it  was  vested  when  the  appointment  was  made. 
The  object  of  the  appointment  is  to  secure  the  property  pending 
the  litigation,  so  that  it  may  be  appropriated  in  accordance  with 
the  rights  of  the  parties,  as  they  may  be  determined  by  the  judg- 
ment in  the   action.     Skip  v.   ffarwood,  3  Atk.  564;    Oresley  v. 
Adderletf,  1   Swanst  573;    T/iamas  v.  Brigstock,  4  Russ.  65;  Ber^ 
irand  v.  Davies,  31  Beav.  436;  OreenY.  Bostwick,  1  Sandf.  Ch.  185; 
Singerly  v.  -Pox,  75  Penn.  St.  112;  Kerr  on  Eeceivers,  158.     The 
appointment   of  the  plaintiff  as  receiver,  therefore,  wrought  no 
change  in  the  title  of  the  property.     The  legal  title  remained  in 
the  copartners,  and  it  was  a  change  in  the  legal  title  only  which 
would  avoid  the  policy  under  the  provision  that  a  change  of  title 
should  make  the  policy  void. 

But  the  condition  avoids  the  policy  not  only  in  case  of  a  change 
of  title  to-  the  insured  property,  but  also  in  case  of  a  change  of  pos- 
session, and  the  question  remains  whether  the  appointment  of  the 
plaintiff  as  receiver,  and  his  possession  under  that  appointment, 
constituted  a  change  of  possession  within  the  meaning  of  the  pol- 
icy.    This  court,  in  Hoffman  v.  j^tna  Ins.  Co,,  32  N.  Y.  406, 
which  was  an  action  upon  a  policy  of  insurance  upon  the  stock  of 
a  mercantile  and  commission  firm,  which  contained  a  condition, 
that  if  the  property  insured  should  be  "sold  or  conveyed,'*  the 
policy  should  be  void;  heldy  that  this  provision  was  not  intended 
to  forbid  changes  of  interest  among  the  partners  themselves,  but 
related  exclusively  to  assignments  and  alienations  to  third  persons. 
In  that  case  the  insurance  was  issued  to  the  firm  of  Hoffman, 
Place  &  Co.,  and  after  the  policy  was  issued  one  of  the  partners 
sold  his  interest  in  the  firm  to  his  copartners,  and  retired  from  the 
business.    The  action  was  brought  to  recover  for  a  loss  by  fire, 
which  occurred  subsequent  to  the  sale  by  the  retiring  partner,  and 
the  court,  in  an  elaborate  opinion  by  Porter,  J.,  in  which  all  the 
judges  concurred,  overruled  the  defense  based  upon  the  condition 
against  alienation  and  sustained  the  recovery.    The  court  regarded 
the  condition  against  alienation  as  intended  to  protect  the  company 
against  liability,  in  case  of  a  transfer  of  the  insured  property  to 
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strangers  to  the  contract.  The  company,  by  issuing  the  policy,  had 
shown  its  willingness  to  insure  all  the  persons  composing  the  firm^ 
and  the  suggestion,  that  they  might  haye  been  unwilling  to  insnre 
two  of  them  without  the  other,  was  considered  fanciful  and 
unsound.  We  think  the  principle  upon  which  the  case  of  Hoffnum 
V.  ^tna  Ins,  Co,  proceeded  furnishes  an  answer  to  the  objection 
in  this  case  based  upon  the  change  of  possession. 

The  plaintiff's  appointment  as  receiver  had  the  effect^  first,  to 
give  him  the  sole  right  as  between  him  and  his  partners  to  the  pos- 
session of  the  firm  property;  and,  second,  to  change  the  technical 
character  of  his  previous  possession  from  that  of  partner  to  a  pos- 
session as  receiver.     But  there  was  no  change  in  the  actual  custody 
of  the  property,  or  in  the  management  of  the  business,  and  his 
possession  as  receiver,  in  truth,  was  for  his   copartners  and  him- 
self.   There  was  no  apparent  change  in  the  risk,  by  reason  of  the 
change  in  the  character  of  the  possession.     The  possession  was  not 
given  over  to  a  stranger  to  the  contract,  and  the  interest  of  each 
partner  to  protect  and  preserve  the  insured  property  was  as  great 
after  as  before  the  appointment  of  the  receiver.     If  the  firm,  after 
the  policy  was  issued,  had  amended  the  partnership  articles,  by  pro- 
viding that  Keeney  should  have  the  sole  charge  and  custody  of  the 
partnersliip  property,   and  that  the  other    partners    should    in 
no  way  interfere  or  intermeddle  therewith,   could  the  defendant 
have  objected  to  this  as  a  change  of  possession  which  avoided  the 
policy.     Such  a  contract  between  partners  might  be  made  {Blah- 
eny  v.  Dunham,  15  Bcav.  40);  but  it  clearly  would  not  be  a  breach 
of  the  condition  in  question.     It  is  not  perceived  that  it  makes  any 
material  difference  that  the  plaintiff  has  acquired  the  right  to  the 
exclusive  possession  by  the  order  of  the  court  rather  than  by  agree- 
ment with  his  copartners.    Upon  the  whole,  we  are  of  opinion  that 
the  defense,  based  upon  an  alleged  change  of  possession,  cannot  be 
sustained. 

Objection  to  the  recovery  is  made  also  upon  the  ground  that  the 
proofs  of  loss  did  not  comply  with  the  requirements  of  the  policy 
and  that  the  assured  refused  to  produce  their  books  of  account 
and  vouchers  for  examination.  Proofs  of  loss  were  served  on  the  de- 
fendant on  the  15th  of  August,  1871.  They  were  verified  by 
Clark,  one  of  the  firm  of  Keeney  &  Clarke.  Intermediate  the  fire 
and  service  of  the  proofs  of  loss,  an  appraisal  had  been  made  of  the 
property  damaged,  but  not  destroyed,  by  appraisers  appointed  by 
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the  mataal  agreemeiit  of  the  defendant  and  other  companies  haying 
risks  on  the  property,  and  Kceney  &  Clarke.     Clarke  signed  the 
agreement  for,  and  acted  in  behalf  of  the  firm.  The  evidence  tended 
to  show  that  the  defendant  knew  at  this  time  that  the  plaintiff  bad 
been  appointed  receiver.    The  defendant  retained  the  proofs  of  loss 
without   objection   until  the  22d  of    September,   1871,  a  period 
of  thirty-eight  days,  and  then  notified  the  firm  in  writing  of  certain 
objections  to    the  proofs,  "  and  that  after  the  proofs  of  loss  shall 
have  been  furnished  in  due  form,"  the  company  would  require  the 
production  of  their  books  of  account  and  other  vouchers  for  exam- 
ination.    Some  of  the  objections  were  frivolous,  some  were  un- 
founded in  fact  and   the  plaintiff  without  furnishing  additional  or 
amended  proofs  soon  after  commenced  this  action.    No  reason  is 
shown  for  the  delay  of  the  company  in  objecting  to  the  proofs  fur- 
nished. 

The  right  of  action  upon  the  policy  does  not  accrue,  according  to 
its  terms,  until  sixty  days  after  due  notice  and  proof  of  loss  has 
been  served  on  the  company.    If  the  company  after  waiting  thirty* 
eight  days  could  then  make  objection  to  the  proofs  and  require 
additional  proofs,  provided  there  was  some  formal  omission  in  the 
proofs  furnished,  the  plaintiff  would  be  compelled  to  wait  for  sixty 
days  from  the  time  the  new  proofs  were  furnished  before  bringing 
his  action.     The  jury  would  have  been  justified  in  finding  that  the 
defendant  accepted  the  proofs  furnished  as  sufficient,  and  waived 
any  objection,  which  might  have  been  made  to  them,  and  as  the 
defendant  not  only  did  not  ask  to  go  to  the  jury  upon  any  question 
of  fact  but  declined  to  have  any  question  submitted  to  them,  the 
thct  of  waiver  must  be  deemed  to  have  been  found  for  the  plain- 
tiff.    There  is  no  evidence  that  Keeney  &  Clarke  refused  to  pro- 
duce the  books  of  the  firm  for  examination.    The  notice  of  the  22d 
September  required  their  production  after  the  proofs  of  loss  called 
for  by  the  same  notice  were  furnished.     There  being  upon  the 
facts  found  no  obligation  upon  the  plaintiff  to  furnish  additional 
proofs,  the  non-production  of  the  books  upon  his  qualified  and  con- 
ditional demand  cannot  be  construed  as  a  refusal  to  produce  them. 
The  defendant  moved  at  the  close  of  the  plaintifPs  case,  and  also 
at  the  close  of  the  evidence  for  a  nonsuit  on  the  grounds  just  con- 
sidered, and  also  on  the  ground  that  Keeney  &  Clarke  carried  on 
the  business  of  planing  and  sawing  lumber  in  the  premises  Nos.  637 
and  639  West  Forty-sixth  street^  in  violation  of  the  warranty  con* 
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tained  in  the  policy,  thafc  the  business  carried  on,  and  to  be  carru 
on,  on  these  premises,  was  the  manufacture  of  bath  tubs.  Assunm-- 
ing  that  the  description  in  the  policy  is  a  warranty  that  only  the 
business  of  manufacturing  bath  tubs  was,  or  should  be  carried  on. 
on  the  premises,  the  objection  fails  for  the  reason  that  the  proof 
does  not  show  that  the  business  of  planing  and  sawing  lumber  was 
carried  on  there.  It  was  carried  on  in  the  building  on  Forty-sey- 
enth  street,  and  the  shavings  were  conducted  by  a  tube  to  the  boiler 
room  in  the  Forty-sixth  street  building,  and  there  used  for  fuel« 
This  did  not  constitute  a  carrying  on  of  the  business  of  planin^^ 
and  sawing  lumber  on  the  insured  premises. 

These  views  lead  to  a  reversal  of  the  order  of  the  General  Term* 

All  concur  except  Eabl,  J.,  absent. 

Order  reversed  and  judgment  ordered  on  verdict 


First  National  Bakk  v.  Wood. 

(71  N.  Y.  406.) 

ITegotidtlU  paper — rigM  of  aeeomtnodatian  indoner  to  tuhroffoHon, 

One  who  has  discounted  negotiable  paper  for  the  maker  cannot  be  compelled 
by  the  accommodation  indorser  to  resort  to  collaterals  belonging  to  the 
maker  in  his  hands  before  resorting  to  him,  although  the  indorser  relied  on 
the  collaterals  in  making  such  indorsement;  although  the  holder  knew  of 
his  reliance  and  that  the  indorsement  was  for  accommodation  ;  although  the 
proceeds  were  applied  by  the  holder  to  payment  of  other  paper  of  the 
maker;  and  although  other  parties  are  in  the  same  situation  with  the 
indorser.  The  remedy  of  the  indorser  is  to  pay  the  paper,  and  demand  and 
enforce  the  security. 

ACTION  against  indorser  of  promissory  notes.     The  facts  suffi- 
ciently appear  in  the  opinion.     The  plaintiff  had  judgment, 
and  defendant  appealed. 

John  Hubbelly  for  appellant.  The  plaintiff  was  confined  to  the 
mortgage  as  the  higher  security.  At.  Bk.  v.  Franklin^  65  N.  Y. 
235;  Hill  v.  Beebe,  3  Eern.  563;  1  Bacon's  Abr.  396,  title  Assump* 
sit;  Saunders  on  Pldgs.  &  Ev.,  title  Assumpsit;  I  Ohitty  on  Pldgs., 
title  Assumpsit ;  Andrews  v.  Montgomery^  19  Johns.  163;  Hunt  T« 
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Amidan,  1  Hill,  149;  Miller  v.  Watson,  6  Cow.  196;  Tylee  v.  YaieSy 
3  Barb.  228  ;  Landis  v.  Urie,  10  S.  &  R.  320 ;  Godman  v.  Jenkins^ 
14  Mass.  93;  4  Wend.  270;  2  E.  S.,  art  5,  title  2,  part  3,  §  153; 
Eq.  Z.  /ii5.  Co.  V.  Stevens  J  C3  N.  Y.  342;  Scofield  v.  Doscher,  10 
Hun,  582;  Code,  §§  167,  274;  fTri^A^  v.  ^tt««w,  56  Barb.  13,  18, 
19;  Swae  v.  Ludlow,  6  T.  &  C.  24;  Mathews  v.  Aikin,  1  N.  Y. 
595;  Vartie  v.  Underwood,  18  Barb.  561;  J7ay«9  v.  FFarrf,  4  Johns. 
Ch.  122,  131  ;  N.  J.  Stht.  Co.  v.  Associates  J.  Co.,  1  Hopk.  460 ; 
King  t.  Baldwiny  17  Johns.  384,  404;  Evertson  y.  Booth,  19  id. 
486-493;  Herriman  v.  Skillman,  33  Barb.  378-384;  ITarwtfr  t. 
Beardshy,  8  Wend.  199;  Cary  v.  W%tVa,  62  N.  Y.  138;  Pitts  t. 
Congdon,  2  id.  352,  354. 

Otorge  B.  Hibbard,  for  respondent. 

Miller,  J.  The  defendant  was  an  indorser  upon  the  notes  in 
suit,  for  one  Devenport,  who  kept  an  account  with  the  plaintiff 
and  had  arranged  for  a  line  of  discounts,  which  was  secured  by 
mortgages  upon  real  estate.  The  defendant  set  up  in  his  answer, 
and  offered  to  prove  that  he  indorsed  said  notes  for  the  accommo- 
dation of  the  maker,  without  any  security  or  protection  whatever, 
except  such  as  was  afforded  by  the  mortgages  above  mentioned, 
which  by  their  terms  were  executed  and  delivered  as  security  for 
paper  of  this  character;  that  the  plaintiff  hod  full  knowledge  of 
the  character  of  the  indorsement,  and  knew  that  the  defendant 
relied  upon  the  mortgages  as  the  primary  fund  out  of  which  the 
debt  represented  by  the  notes  was  to  be  paid.  That  the  plaintiff 
did  not  actually  lend  or  advance  any  money  to  the  said  Devenport 
on  the  pretended  discounts  of  the  said  notes,  or  any  of  them,  but 
they  were  passed  to  the  credit  of  said  Devenport  as  a  mere  coIora« 
We  deposit  of  money,  out  of  and  from  which  other  paper  was  in 
form  paid  and  retired,  and  that  the  liability  and  indebtedness  was 
a  mere  extension  and  renewal  of  the  original  indebtedness  secured 
by  said  mortgage. 

We  think  that  the  testimony  offered  established  no  defense  to 
the  action,  and  did  not  entitle  the  defendant  to  the  equitable  relief 
demanded  by  the  answer.  The  defendant  claims  that  the  mort- 
pge  was  the  primary  security  for  the  indebtedness,  and  the  notes 
mere  collateral  promises  to  pay  the  same  debt  or  liability  secured 
by  a  lien  on  the  real  estate,  and  no  action  can  be  maintained  on 
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the  notes,  but. the  remedy  mast  be  confined  to  the  mortgage  as  tlie 
higher  security.     The  authorities  relied  upon  to  sustain  this  posi- 
tion do  not  uphold  the  doctrine  contended  for  in  cases  where  com- 
mercial paper  is  discounted  and   collaterals  taken  to  secure  the 
same.    The  character  of  such  paper  is  well  understood,  and  it 
would  be  overthrowing  long-established  rules  seriously  affecting  the 
rights  and  liabilities  of  parties  to  hold  that  resort  must  be  first 
had  to  a  mortgage  or  other  instrument  taken  as  a  collateral  to 
^secure  the  same.    In  such  cases  the  money  is  not  loaned  on  the 
mortgage,  but  the  mortgage  is  given  merely  to  make  the  notes  dis- 
connted  more  safe  and  Becure,  and,  according  to  the  intention  of 
the  parties,  is  not  to  be  considered  as  the  principal  debt      Mach 
embarrassment  and  perplexing  complications  would  arise  if  holders 
of  such  instruments  who  had  discounted  paper  upon  the  faith  of 
such  security  should  be  compelled  to  resort  to  the  same  primarily 
for  the  collection  of  their  demands.     It  would  in  fact  throw  the 
burden  of  a  litigation  npon  the  party  who  was  intended  to  be  relieved 
from  the  same,  and  tend  to  thwart  the  purpose  in  view.    We  have 
been  referred  to  no  authority  which  upholds  and  sustains  any  such 
principle. 

While  an  accommodation  indorser  may  be  regarded  as  surety 
in  some  cases,  and  under  certain  circumstances,  and  has  all  the 
rights  applicable  to  that  relationship,  yet  as  between  him  and  a  bona 
fide  holder  where  his  liability  has  become  fixed,  he  becomes  the 
principal  debtor,  and  if  he  desires  the  benefit  of  any  security  held 
by  the  creditor,  he  must  pay  up  the  debt,  fulfill  the  contract  and 
enforce  the  nght  of  subrogation  to  the  holder  as  to  the  secnrities 
held  by  him.  See  Rosst.  Jotics,  22  Wall.  576,  592;  In  re  Babcock, 
8  Story,  393,  398,  399. 

The  indorser  cannot  compel  the  holder  to  sue  the  maker  firsts  or 
to  enforce  his  security,  and,  in  the  absence  of  an  additional  and 
controlling  equity,  to  resort  to  a  collateral  security.  The  uniform, 
current  of  authority  fully  sustains  the  views  expressed,  and  most 
of  the  leading  cases  bearing  upon  the  question  discussed  are  so 
fully  considerded  in  the  opinion  of  the  General  Term,  that  with 
perhaps  some  few  exceptions  further  examination  of  the  cases  ia 
not  required. 

As  to  the  Atlantic  Bank  Y.  Franklin,  55  N.  Y.  235;  Powers  v. 
Frenchy  1  Hun,  582,  and  some  other  decisions  cited  in  connection 
with  them  to  sustain  the  position  that  the  plaintiff  was  not  entitled 
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to  the  rights  of  a  boTia  fide  holder  withoat  notioe,  by  passiug  the 
proceeds  of  the  discount  to  Devenport's  credit,  it  is  perhaps  suffi- 
cient to  say  that  they  are  not  in  point,  and  each  of  them  presents 
entirely  a  different  state  of  facts  from  that  which  arises  in  the  case 
at  bar.  The  notes  in  question  were  used  by  Devenport  in  his  deal- 
ings and  business  with  the  plaintiff,  and  there  is  no  valid  ground 
for  the  assumption  that  the  discount  of  them  was  fictitious,  or  a 
mere  matter  of  form,  or  that  the  business  was  in  any  respect  con- 
ducted differently  from  the  ordinary  and  accustomed  mode  pursued 
in  similar  transactions. 

Several-cases  are  cited  by  the  appellant's  counsel,  which  were  not 
especially  considered  by  the  General  Term,  to  sustain  the  doctrine 
that  a  surety  may  compel  the  creditor  to  sue  for  and  collect  the 
debt  of  the  principal  debtor,  or  to  exhaust  his  collateral  before 
resort  is  had  to  the  surety.  Wright  t.  Austin,  66  Barb,  13 ;  Soule  v. 
Ludlow,  6  N.  Y.  Sup.  (T.  &  C. )  24;  Mathews  v.  Aikin,  1  Comst  595. 
In  each  of  those  there  was  some  special  equity,  or  some  agreement 
which  took  them  out  of  the  general  rule  hereinbefore  referred  to, 
and  which  does  not  in  any  way  interfere  with  the  same.  Upon 
circumstances  like  those  here  presented,  it  can  scarely  be  claimed 
that  the  surety  would  be  entitled  to  the  enforcement  of  the  rule 
contended  for,  without  an  offer  on  his  part  to  pay  the  expenses 
which  might  necessarily  be  incurred  by  this  course  of  procedure. 
The  remedy  of  the  defendant,  in  accordance  with  the  views 
expressed,  clearly  was  to  pay  up  the  indebtedness  to  the  plaintiff, 
thus  asserting  his  right  to  be  subrogated,  and  to  take  under  his 
control  and  enforce  the  securities  in  question.  The  fact  that  other 
parties  besides  the  defendant  occupied  the  same  position  as  he  did, 
and  were  interested  to  the  same  extent,  or  in  a  similar  manner  in 
enforcing  the  security,  presents  no  valid  objection  to  requiring  that 
the  defendant  should  adopt  such  a  course,  for  he  could  only  avail 
himself  of  such  benefit  as  is  really  conferred  by  the  securities,  and 
that  they  are  an  advantage  to  some  one  else  besides  himself  does 
not  impose  upon  the  plaintiff  the  costs  and  expenses  of  prosecuting 
them  before  bringing  an  action  against  the  indorser.  The  defend- 
ant  in  claiming  the  right  of  subrogation  can  only  take  the  securities 
as  they  actually  are,  with  their  burdens  and  advantages,  and 
beyond  this  he  has  no  rights  and  no  valid  claim  for  protection. 

The  offer  of  the  defendant  to  prove  the  taking  of  excessive  inter* 
est  in  the  transactions  between  the  plaintiff  and  Devenport,  and  a 
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greater  rate  than  is  allowed  by  the  laws  of  this  State,  was  properly 
refused.  The  proposition  embraced  transactions  with  which  tho 
defendant  was  not  connected,  and  therefore  the  offer  was  too  broad 
and  comprehensive.  Had  it  been  confined  to  transactions  between. 
the  plaintiff  and  Devenport,  with  which  the  defendant  was  con- 
nected, and  to  the  notes  indorsed  by  him,  a  more  serions  and  diffi- 
cult question  would  arise,  but  in  the  form  in  which  the  offer  was 
made  the  point  raised  is  not  in  the  case. 

The  alleged  parol  agreement  in  regard  to  the  release,  prior  to 
its  execution,  was  properly  excluded  by  the  court  for  the  reason 
that  it  would  contradict  and  yary  the  terms  of  the  release  as  well 
as  the  notes. 

No  other  question  raised  demands  discussion,  and  the  judgment 
should  be  affirmed  with  costs. 

All  concur,  except  Ghuech,  0.  J.,  absent 

Judgmmt  affirmed. 


Cowing  v.  Altmast. 

(71  N.  Y.  43K.) 

Check  for  illegal  eonndenUion  —  rig?Ue  of  bona  fide  purehaeer. 

Pursuant  to  an  arrangement  between  an  assignee  and  the  creditors  in  bank- 
ruptcy, a  check  to  liis  order,  and  dated  the  day  it  was  drawn,  was  deposited 
with  a  third  person,  for  delivery  to  the  payee,  on  his  discharge  as  araignee. 
Fourteen  months  afterward,  on  such  discharge,  it  was  delivered  upon  the 
order  of  the  assignee,  to  a  bona  fide  purchaser.  In  an  action  on  the  check 
by  such  holder,  against  the  drawer,  held,  (1)  that  although  invalid  in  the 
hands  of  the  payee,  it  was  valid  in  the  plaintiff's  hands ;  (2)  that  it  had  no 
inception  until  it  was  delivered  to  the  payee,  and  the  plaintiff  was  not  put 
upon  inquiry  as  to  its  prior  date. 

ACTION  on  a  check,  dated  March  8,  1871,  drawn  by  defendant 
to  the  order  of  Edwin  A.  Holbrook,  and  indorsed  by  him, 
and  protested  May  3,  1872.  The  payee  was  an  assignee  in  bank- 
ruptcy, discharged  at  the  latter  date.  The  other  facts  appear  in 
the  opinion. 

SJierman  8.  Rogers,  for  appellant. 

E,  C.  Sprague,  for  respondent.    The  agreement  with  Holbrook 
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was  Toid.      JETa/cA  y.  Mann,  15  Wend.  44 ;  ffray  v.  ffook,  4  N.  Y. 

449  ;  Bell  x.  Leggeil,  7  id.  176  ;  Staples  v.  Gould,  9  id.  520 ;  Grif- 

fiih  V.  WeUs,  3   Den.  226 ;  Barion  v.  P.  /.  P.   R.  Co.,   17  Barb. 

397  ;  Sanderson  t.  Goodrich,  46  id.  616 ;  Nodine  v.  Doherty,  id.  59; 

£r<wn  V.  raribin^/Zon,  3  Wall.  377  ;  2  Chifcty  on  Cont.  (11th  Am. 

ed.)  97.     The  check  could  not  be  made  valid  by  the  subsequent 

agreement.     2  Chitty,  971-973;  In  re  Davenport,  3  B.  E.  77;  In 

re  Peguesy  id.  80 ;  In  re  Tully,  id.  82 ;  Ourtiss  v.  Leavitt,  15  N.  Y. 

9;  LeavUi  v.  Palmer,  3  id.  19  ;  Gray  v.  Hook,  4  id.  449.    The  fact 

that  the  check  was  dated  over  fourteen  months  prior  to  its  delivery 

to  the  hank  was  sufScient  to  put  the  bank  on  inquiry.     Cowing  v. 

AUman,  1  T.  &  0.  494 ;  Down  v.  HallUig,   4  B.  &  0.  330 ;  Brooks 

v.  Mitchell,  9  M.  &  W.  16 ;  1  Pars,  on  Bills  and  Notes,  271 ;  2  id. 

71,  278,  279;  Herricky.Woolverton,  41  N.  Y.  581;  LoseeN.  Durkin, 

7  Johns.  70  ;  Sice  v.  Cunningham,  1  Cow.  397,  407 ;  Morey  v.  Wake* 

field,  41    Vt  24 ;  Little  v.  Phasnix  Bank,  2  Hill,  426 ;  Alexander 

V.  Burchfield,  7  M.  &  G.  1061 ;  Weathere  v.  Smith,  9  Tex.  622 ; 

Vairin  v.  Hobson,  8  La.  55  ;  Brown  v.  Taber,  5  Wend.  566. 

Andrews,  J.     We  shall  assume  that  the  check  in  suit  was  given 

to  carry  out  an  agreement  made  in  contravention  of  the  forty-fifth 

section  of  the  bankrupt  act,  for  the  payment  to  Holbrook  of  a 

compensation  beyond  the  legal  fees  allowed  by  law  for  services  as 

assignee  in  bankruptcy  of  the  firm  of  Biesenthal,  Falck  &,  Israel, 

and  was  void  in  the  hands  of  the  payee  by  reason  of  the  illegality 

of  the  consideration.     But  the  bankrupt  act  does  not  expressly 

avoid  a  note  or  security  taken  upon  such  a  transaction,  and  the 

check,  notwithstanding  the  illegality  of  the  consideration,  would 

be  valid  in  the  hands  of  a  bona  fide  holder  for  value,  who  took  it 

before  it  was  dishonored,  without  notice  of  the  illegality.    Rock' 

wU  V.  Charles,  2  Hill,  499 ;  Byles  on  Bills,  139. 

The  Marine  Bank  was  a  holder  for  value.  It  received  the  check 
from  Clark  in  payment  of  a  note  of  the  firm  of  Clark  &  Hazard, 
held  by  the  bank,  of  the  same  amount,  and  the  bank  surrendered 
the  note  when  it  received  the  check.  This  was  a  parting  with 
value.  Brown  v.  Leavitt,  31  N.  Y.  113.  It  must  be  assumed,  in 
the  absence  of  proof  to  the  contrary,  that  the  bank  had  no  notice 
of  the  illegality  of  the  check  when  it  acquired  title.  The  trans- 
feree for  value  of  a  negotiable  instrument,  tainted  by  fraud  oz 
illegality  in  its  inception,  to  maintain  his  action,  is  not  bound  to 
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show^  in  addition  to  the  fact  that  he  received  it  for  valae  before 
due,  that  he  had  no  notice  of  the  original  infirmity  in  the  paper* 
The  burden  of  showing  notice  is  upon  the  party  who  seeks  to  im- 
peach his  title.     Ooodnian  v.  Harvey y  4  Ad.  &  E.  870  ;  Byles  on 
Bills,  118.     But  it  is  claimed  that  the  check  was  dishonored  when 
it  was  passed  to  the  bank  ;  and  if  this  claim  is  well  founded,  then, 
as  Holbrook,  the  payee,  could  not  have  recovered  upon  the  check, 
neither  cau  the  bank,  unless  it  can  make  an  independent  title 
under  an  intermediate  holder,  who  purchased  it  for  value  and  with- 
out notice  before  it  was  dishonored.     But  Clark's  title  was  no  bet- 
ter than  that  of  the  bank.    He  transferred  the  check  to  the  bank 
on  the  same  day  he  received  it,  and  if  it  was  dishonored  when  the 
bank  took  it,  it  was  also  dishonored  when  it  was  received  by  Clark. 
The  claim  by  the  defendant,  that  the  check  was  dishonored  when 
it  came  to  the  possession  of  the  bank,  rests  upon  the  fact  that  it 
was  dated  March  8,  1871,  about  fourteen  months  before  the  time 
the  bank  received  it.     That  such  a  lapse  of  time  between  the  date 
and  transfer  of  a  check  affords  a  just   presumption  of  dishonor 
cannot,  we   think,  be  doubted.    The  date  of  a  note  or  check  is 
prima  facie  evidence  of  the  time  it  was  made  and  had  its  incep- 
tion.    Chitty  on  Bills,  148  ;  Byles  on  Bills,  77.    And  a  check  found 
in  the  hands  of  the  payee  or  third  person  fourteen  months  after 
its  date,  in  the  absence  of  explanation,  must  be  deemed  to  be  dis- 
credited.   It  would  not  necessarily  be  implied,  from  the  mere  lapse 
of  time,  that  a  check  had  been  dishonored  in  fact ;  that  is,  that  it 
had  been  presented  and  that  payment  had  been  refused,  or  that  it 
"was  overdue,  in  a  strict  sense.    Usually  no  time  of  payment  is  ex- 
pressed.   It  is  payable  presently,  but  the  holder  must  in  general 
demand  payment  of  the  drawee  before  he  can  sue  the  drawer,  and 
the  statute  of  limitations  runs  from  that  time.     Murray  v.  Judahj 
6  Cow.  484.     But  the  retention  of  a  check  by  the  holder  for  a  con- 
siderable time,  without  presentment,  wliere  no  defense  exists  to  it, 
is  iinusual,  and  this  circumstance  is  sufficient  to  put  a  party  taking 
it  upon  inquiry,  and  a  check  dated  as  in  this  case,  several  months 
before  its  transfer,  and  which  might  have  been  presented  at  or  soon 
after  its  date,  will,  in  the  absence  of  explanation,  be  treated  as 
overdue  and  dishonored,  whether  it  has  been  actually  presented  or 
not,  so  as  to  let  in  defenses  existing  between  the  drawer  and  payee. 
Oough  V.  StaatSy  13  Wend.  549 ;  Little  v.  The  Phenix  Bank,  2  Hill, 
425  ;  Doton  v.  Hailing y  4  B.  &  C.  330 ;  Daniels  on  Neg.  Instni* 
ments,  §  1633. 
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But  the  date  of  a  check  or  note  is  only  presamptive  evidence  of 
the  time  it  was  issued.     A  check  or  note  has  do  inception  until  de- 
livery, and  for  all  legal  purposes  it  is  to  be  considered  as  made  on 
the  day  it   is   dcliyered.     Lansing  v.  Oaine,  2  Johns.  300.     And 
vhen  the  date  and   the   time  of  delivery  are  not  coincident,  the 
time  when  it  in  truth  has  its  inception  may  be  shown  in  answer  to 
the  plea  of  infancy  or  coverture,  or  to  avoid  the  imputation  that  it 
was  dishonored  when  received  by  the  holder.    Pasmore  v.  N^orth, 
13  East,  517 ;  Story  on  Notes,  §§  48,  491 ;  Daniels  on  Neg.  Inst. 
65 ;  Boehm  t.  Sterling,  7  T.  R  423  ;  Drake  v.  Rogers,  32  Me.  544. 
In  Boehm  v.  Sterling  the  defendants  had  delivered  their  check  nine 
months  after  it  bore  date.     Some  lime  thereafter  it  was  negotiated 
by  the  holder  to  the  plaintiffs,  who  took  it  for  value,  and  in  good 
faith.     Ab  between  the  original  parties  there  was  a  defense,  and  it 
was  claimed  that  the  plaintiffs  took  with  notice  of  dishonor,  and 
subject  to  the  equities  between  the  original  parties,  simply  because 
they  had  taken  the  check  so  long  after  it  bore  date.    Lord  Kek- 
TON  said  :    **A11   the   difficulty  is  occasioned  by   the   defendants 
themselves,  who  issued  this  bill  with  the  objection,  of  which  they 
now  seek  to  take  advantage,  appearing  on  the  face  of  it ;  but  I  am 
clearly  of  opinion  on  principles  of  law  as  well  as  justice,  that  it 
was  not  competent  for  them  to  take  this  objection."     The  defense 
was  overruled,  and  the  verdict  for  the  plaintiffs   was  sustained. 
The  case  here  is  within  the  principle  of  Boehm  v.  Sterling,  and  the 
other  cases  we  have  referred  to.     It  was  admitted  that  the  check 
was  made  on  the  day  it  bears  date,  and  by  an  agreement  between 
Altman  and  the  payee  was  deposited  with  one  Bowen  for  safe-keep- 
ing, and  to  be  delivered  to  Holbrook  when  he  was  discharged  from 
his  position  of    assignee  in    bankruptcy    of  Biesenthal,  Falck  & 
Israel ;  that  it  remained  in  the  hands  of  the  depositary  until  May 
2, 1872,  on  which  day  Holbrook  was  discharged,  and  on  the  same 
dav  Bowen  delivered  it  on  Holbrook's  order  to  Clark,  who  immedi- 
ately  transferred  it  to  the  bank,  and  on  the  next-  day  it  was  pre- 
sented for  payment,  and  payment  was  refused.     The  delivery  by 
Bowen  was  in  pursuance  of  the  authority  vested  in   him  by  the 
drawer,  which  so  far  as  appears  had  never  been  revoked.     It  is  the 
case,  therefore,  of  a  check  delivered  by  the  drawer  (through  his 
agent),  long  after  its  date  to  the  payee,  and  on  the  same  day  trans- 
ferred to  a  bona  fide  holder  for  value,  without  notice  of  any  defense. 
The  check  when  it  was  taken  by  the  bank  appeared  to  be  overdue. 
Vol.  XXVII  — 10 
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and  the  bank  took  the  risk  of  the  apparent  fact  being  alao  the 
fact    If  the  bank  before  taking  the  cheeky  on  noticing  the  date, 
had  inquired  and  ascertained  that  the  drawer  had  dcliyered    tbe 
check  on  the  day  the  bank  received  it^  the  apparent  objection  to 
the  check  wonld  have  been  removed.    This  information  woald 
have  shown  that  in  fact  it  was  not  oyerdne  or  dishonored,  oor 
would  the  bank  have  been  bound  to  go  further.     Take  the  case  of 
a  check  negotiated  on  the  first  day  of  January  of  one  year,  dated 
on  the  first  day  of  January  of  the  preceding  year.     If  the  party 
taking  it  from  the  holder  had  upon  inquiry  been  informed  that  it 
was  delivered  to  him  on  the  day  it  was  negotiated,  and  this  was  the 
fact,  would  he  be  bound  to  go  further,  and  inquire  whether  there 
was  not  some  other  objection  to  the  check  ?    We  think  not    He 
would  have  relieved  the  paper  of  the  only  suspicious  circumstance 
attending  it     He  would  take  the  risk  of  the  information  not  bein^^ 
true,  and  this  is  all ;  and  although  he  made  no  inquiry,  if  he  took 
the  check  bona  fide  for  value,  without  notice  of  illegality  or  other 
defense,  and  it  turned  out  that  it  was  in  truth  issued  on  the  day  it 
was  negotiated,  he  would  stand  in  no  worse  position  than  if  he  had 
first  inquired  and  been  informed  that  it  was  so  issued.    In  either 
case  he  took  the  risk  only  of  the  fact  being  true,  which  appeared 
to  be  true  on  an  inspection  of  the  paper,  viz. :  that  it  was  overdue 
and  dishonored.    If  it  was  not  true,  and  the  paper  was  not  overdue, 
his  title  would  be  protected,  there  being  the  other  elements  of  a 
bona  fide  holding. 

Upon  the  authorities  and  the  reason  of  the  matter,  we  think  this 
judgment  should  be  reversed.  The  plaintiff  as  the  transferee  of 
the  bank  stands  upon  its  title. 

The  judgment  should  be  reversed  and  new  trial  granted. 

All  concur.  Judgment  reversed. 
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cnN.Y.iia.) 

Af^nemmU  to  ccmpensaie  aUonuy — interett  in  nan^atsignabU  eatue  of  action, 

A,  baTing^  soBtaiiied  personal  injaries  by  the  negligence  of  6,  employed  C  aa 
stloraey  to  sue  therefor,  npon  the  agreement  that  G  was  to  have  a  certain 
pfiopoTtioii  of  any  recovery  for  his  compensation.  G  notified  fi  of  the  ar 
TaDgement.  The  suit  was  brought,  and  C  settled  with  A,  and  obtained  his 
release.     Held,  that  such  release  was  a  bar  to  the  action . 

ACTION  for  personal  injaries  occasioned  by  defendants'  negli- 
gence.   The  opinion  states  the  facts.     The  defendant  had 
judgment  which  was  reyersed  at  General  Term* 

A,  P.  Lanuig,  for  appellant. 
John  C,  Stronfff  for  respondent 

Eabl,  J.  On  the  13th  day  of  January,  1874,  the  plaintiff  was 
injured  while  a  passenger  on  defendant's  railroad,  and  was  remoyed 
to  his  home  in  Buffalo.  The  next  day  one  of  plaintiff's  at* 
torneys,  Mr.  Strong,  called  upon  him  and  told  him  somebody  had 
sent  him  there.  He  was  a  stranger  to  the  plaintiff,  and  plain- 
tiff had  not  sent  for  him.  He  asked  the  plaintiff  if  he  wished  him  to 
take  his  case  against  the  defendant.  The  plaintiff  replied  that  he  bad 
no  money  to  go  to  law  with  the  defendant.  Strong  then  said  if  plaintiff 
and  he  could  agree,  he  would  furnish  the  money  to  go  on  with  the  suit 
and  asked  him  if  he  was  satisfied  to  haye  him  sue  the  defendant 
and  go  on  with  the  suit,  and  he  said  he  was.  Strong  said  he  would 
collect  all  he  could,  and  for  his  pay  ho  wanted  half  of  what  he 
should  collect,  and  the  plaintiff  assented  to  this.  Strong  then  drew 
np  and  the  plaintiff  executed  the  following  instrument: 

"This  may  certify,  that  I  have  retained  Goodyear  &  Strong  to 
sue  for,  recoyer  and  arrange  a  claim  I  haye  against  the  New  York 
Central  &  Hudson  River  Railroad  Company,  and  the  said  Good- 
year &  Strong  are  to  find  all  the  money  necessary  to  carry  on  said 
case,  and  shall  divide  with  me  the  damages  which  may  be  recov- 
ered; and  if  nothing  is  recovered  they  shall  have  nothing  for  theii 
services.     Consideration,  one  dollar.'' 
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On  the  next  day,  after  the  execation  of  this  paper,  this  suit  was 
commenced  by  the  service  of  a  summons.  At  the  time  of  such 
service  notice  was  given  to  the  defendant  that  the  attorneys  were 
interested  in  the  cause  of  action,  for  their  services  to  the  extent 
of  one-half  thereof.  Subsequently  the  plaintiff  called  at  the  office 
of  defendant's  attorneys  and  offered  to  settle  his  claim,  and  after 
some  negotiation,  the  plaintiff  asserting  that  he  had  done  nothing 
to  deprive  himself  of  the  power  to  settle,  it  was  agreed  that  the 
defendant  should  pay  him  in  full  settlement  of  his  claim  against  it 
11,000,  and  this  sum  was  paid.  Plaintiff^s  attorneys  thereafter 
served  the  complaint  in  this  action,  and  defendant's  attorneys 
served  the  answer  settiug  up  the  settlement  in  bar  of  the  action. 

The  referee  found  among  other  things  that  the  defendant's  at- 
torneys acted  in  good  faith,  having  no  knowledge  of  the  agreement 
between  plaintiff  and  his  attorneys,  but  that  the  settlement  was  nev- 
ertheless fraudulent  and  collusive  as  against  plaintiff's  attorneys.  He 
decided  that  the  settlement  was  a  bar  to  the  action  and  the  plaintiff's 
attorney  had  no  right  to  prosecute  and  maintain  the  action  for  the  sole 
purpose  of  reaping  the  fruits  of  their  agreement  with  their  client 
We  believe  this  decision  to  have  been  right.  It  is  certainly  a  general 
rule  that  parties  to  an  action  may  settle  the  same  without  the  in- 
teiTention  of  the  attorneys.  Generally,  a  plaintiff  who  has  a  cause 
of  action  against  a  defendant  may  release  and  discharge  it  upon  such 
terms  as  ai*e  agreeable  to  him.  This  he  may  do  while  the  action  is 
pending,  and  after  judgment  he  may  cancel  and  discharge  the  judg- 
ment. In  all  this  generally  he  infringes  upon  no  privilege  and 
violates  no  right  of  his  attorney.  But  since  the  time  of  Lord 
Mansfield,  it  has  been  the  practice  of  courts  to  intervene  to  pro- 
tect attorneys  against  settlements  made  to  cheat  them  out  of  their 
costs.  If  an  attorney  has  commenced  an  action,  and  his  client  set- 
tles it  with  the  opposite  party  before  judgment,  coUusively,  to  deprive 
him  of  his  costs,  the  court  will  permit  the  attorney  to  go  on  with 
the  suit  for  the  purpose  of  collecting  his  costs.  Swain  v.  Senate^  5 
Bos.  &  Pul.  99;  Cole  v.  Bennett^  C  Price,  15;  Morse  v.  Cook,  13  id. 
473;  Talcott  v.  Bronson,  4  Paige,  601;  Rasquin  v.  The  Knicker^ 
hocker  Stage  Co.,  12  Abb.  Pr.  324;  Ward  v.  Symey  9  How.  Pr.  16; 
McDonald  v.  Napier,  14  Ga.  89. 

Tiiere  are  many  cases  where  this  has  been  allowed  to  be  done.  It 
is  impossible  to  ascertain  precisely  when  this  practice  commenced, 
nor  how  originated,  nor  upon  what  principle  it  was  based.    It  was 
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not  upon  the  principle  of  a  lien,  because  an  attorney  has  no  lien 
upon  the  cause  of  action,  before  judgment  for  his  costs;  nor  was  it 
upon  the  principle  that  hia  services  had  produced  the  money  paid 
his  client  npon  the  settlement,  because  that  could  not  be  known, 
and  in  fact  no  money  may  have  been  paid  upon  the  settlement. 
So  far  as  I  can  perceive,  it  was  based  upon  no  principle.  It  was  a 
mere  arbitrary  exercise  of  power  by  the  courts;  not  arbitrary  in  the 
sense  that  it  was  unjust  or  improper,  but  in  the  sense  that  it  was 
not  based  npon  any  right  or  principle  recognized  in  other  cases. 
The  parties  being  in  court,  and  a  suit  commenced  and  pending, 
lor  the  purpose  of  protecting  attorneys  who  were  their  officers  and 
subject  to  their  control,  the  courts  invented  this  pi*actice  and  as- 
Bumed  this  extraordinary  power  to  defeat  attempts  to  cheat  the 
aftonieys  out  of  their  costs.  The  attorneys'  fees  were  fixed  and 
definite  snms,  easily  determined  by  taxation,  and  this  power  was 
exercised  to  secure  them  their  fees. 

After  judgment,  the  attorney  who  has  procured  it  has  a  lien 
upon  it  for  his  costs.     This  lien  is  upheld  upon  the  theory  that 
the  services  and  skill  of  the  attorney  have  procured  the  judgment. 
There  is,  then,  something  upon  which  a  lien  can  attach,  and  the 
courts  uphold  the  lien  by  an  extension  to  such  cases  of  the  princi- 
ple which  gives  a  mechanic  a  lien  upon  a  valuable  thing  which,  by 
his  skill  and  labor,  he  has  produced.     Gross  on  Liens,  216,  220, 
226;  Ormerod  v.   Tatey  1  East,  464;  Reed  v.  Dupper,  6  T.  R  361; 
MilcheU  v.  Oldfield,  4  id.  123;  Turwin  v.  Gibsm,  3  Atk.  719;  Ward 
V,  Syme,  supra.    If  notice  be  given  of  this  lien,  then  the  defend- 
ant in  the  judgment  cannot  defeat  it  by  a  clandestine  or  collusive 
payment  to  the  plaintiff. 

Before  our  Code  of  Procedure,  I  believe,  there  was  no  case  where 
the  lien  was  upheld  for  more  than  the  taxable  costs.     But  the  Code 
(section  303)  provides  that  **  all  statutes  establishing  or  regulating 
the  costs  or  fees  of  attorneys,  solicitors  and  counsel  in  civil  actions 
and  all  existing  rules  and  provisions  of  law  restricting  or  con- 
trolling the  right  of  a  party  to  agree  with  an  attorney,  solicitor  or 
counsel  for  his  compensation  are  repealed;  and  hereafter  the  meas- 
ure of  such  compensation  shall  be  left  to  the  agreement,  express  or 
implied,  of  the  parties;  '*  and  now  it  is  held  that  after  judgment 
an  attorney  may  have  a  lien  thereon  for  any  compensation  which 
his  client  has  agreed  to  pay  him,  and  to  that  extent  it  is  said  he 
may  be  regarded  as  an  equitable  assignee  of  the  judgment.  Rooneg 
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V.  Second  Ave.  Railroad  Co.,  18  N.  Y.  368;  McGregor  t.  ComstacJk, 
28  id.  237;  Ely  v.  GookCy  id.  365;  Marshall  v.  Meedi,  61  id.  140;  10 
Am.  Rep.  67:^;  Wright  v.  Wright,  70  id.  98. 

A  person  owning  a  judgment  for  the  recovery  of  money  may 
give  his  attorney,  or  any  other  person,  by  agreement,  rights  and 
equitable  interests  therein,  which  the  defendant  therein  charged 
with  notice  must  respect.    So  if  the  cause  of  action  before  judg- 
ment be  in  its  nature  assignable,  the  owner  of  it  may  assign  and, 
by  agreement,  create  legal  and  equitable  interests  therein,  and  such 
agreements  may  now  be  made  with  his  attorneys  as  well  as  with 
other  persons,  and  when  such  interests  have  been  created  and  notioo 
given  of  them  they  must  be  respected.     But  what  I  maintain  is, 
that  before  judgment,  in  the  absence  of  any  agreement,  the  attor- 
ney has  not  now  and  never  had  any  lien  upon,  or  interest  in,  the 
cause  of  action;  and  when  the  cause  of  action  is  like  this,  such  as 
by  its  nature  is  not  assignable,  the  party  owning  it  cannot  by  any 
agreement  give  his  attorney  or  other  person  any  interest  therein. 
In  People  v.  Tioga  0.  P.,  19  Wend.  73,  Oowbn,  J.,  said:  "  Assign- 
ments of  personal  injuries  must  still  be  regarded  as  mere  covenants 
or  promises  which  we  cannot  directly  protect  against  the  inter- 
ference of  the  immediate  party,  though  the  defendant  have  full 
notice  of  the  effort  to  assign.    If  the  person  professing  to  assign 
will  do  prejudice  to  the  right  by  extinguishing  or  impairing  it,  the 
party  with  whom  he  deals  must  be  left  to  his  action  for  damages 
according  to  the  nature  of  the  undertaking."    Mere  personal  torts 
of  this  kind  cannot  be  separated  from  the  person  upon  whom  they 
are  inflicted,  and  they  die  with  him. 

Here  there  was  not  even  any  agreement  by  plaintiff  to  assign  any 
portion  of  the  claim  to  his  attorneys.  The  agreement  executed 
did  not  purport  to  give  them  any  present  interest  in  the  cause  of 
the  action.  It  was  simply  an  executory  agreement  that  the  attor- 
neys should  share  in  the  damages  recovered,  the  cause  of  action 
remaining  intact  in  the  plaintiff.  Still  an  agreement  to  divide  the 
recovery  in  such  a  case  would  attach  itself  to  the  judgment  when 
recovered,  and  give  the  attorney  an  equitable  interest  therein. 

it  is,  therefore,  beyond  dispute  that  the  plaintiff's  attorneys  had 
neither  a  legal  nor  equitable  interest  by  way  of  any  assignment  or 
lien  on  the  cause  of  action.  The  defendant  was  not  asking  any 
favor  of  the  court.  It  was  in  court  simply  insisting  upon  its  settle* 
ment  with  the  plaintiff  as  a  defense  to  his  cause  of  action.    There* 
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fore,  if  the  attorneys  are  entitled  to  the  protection  they  now  seek, 

it  18  only  by  the  exercise  of  the  extraordinary  power  of  the  court 

to  which  I  haTo  first  aboYO  alluded,  and  I  am  prepared  to  say  that 

Boch  power  should  not  be  exercised  in  a  case  like  this.    It  has  not 

been  conferred  upon  the  courts  by  statute,  nsage  or  common  law. 

Its  exercise  to  secure  to  an  attorney  the  statutory  fees,  small  in 

amount  and  easily  ascertainable,  was  just  and  proper,  and  could 

lead  to  no  abase.     But  to  exercise  it  so  as  to  enforce  all  contracts 

between  clients  and  attorneys,  however  extraordinary,  is  quite 

another  thing.     Here  the  attorneys  were  contractors.    They  took 

the  job  to  carry  this  suit  through,  and  to  f  uimish  all  the  labor  and 

money  needed  for  that  purpose,  and  they  are  no  more  entitled  to 

the  protection  which  they  now  seek  than  any  other  person  not  a 

lawyer  would  haye  been,  if  he  had  taken  the  same  contract.    When 

a  party  has  the  whole  legal  and  equitable  title  to  a  cause  of  action, 

public  policy  and  private  right  are  best  subserved  by  permitting 

him  to  settle  and  discharge  that,  if   he  desires  to,  without  the 

intervention  of  his  attorneys. 

The  conclusion  I  have  thus  reached  is  sanctioned  by  the  case  of 
Ptdver  Y.  HarriSy  62  Barb.  600;  s.  c,  62  N.  Y.  73.  That  was  an 
action  for  assault  and  battery  and  plaintiff  recovered  a  judgment, 
which  he  assigned  to  his  attorney  to  secure  his  costs,  and  notice  of 
the  assignment  was  given  to  defendant  Defendant  appealed,  and 
the  judgment  was  reversed.  The  action  was  then  noticed  for  trial, 
bat  before  the  Circuit  the  parties  settled,  and  plaintiff  executed  to 
defendant  a  release.  Notwithstanding  this,  plaintiff's  attorney 
moved  the  trial  of  the  action  when  it  was  reached  upon  the  calen- 
dar. Defendant's  counsel  produced  the  release,  but  that  was  dis- 
regarded by  the  court  as  in  fraud  of  the  attorney's  rights,  and  the 
action  was  tried,  and  a  report  made  for  plaintiff  by  default  for 
fifty  dollars  and  costs.  This  report  upon  motion  on  behalf  of 
defendant  was  set  aside,  the  court  holding  that  plaintiff's  attorney 
as  against  the  defendant  had  no  lien,  either  legal  or  equitable, 
▼hich  could  affect  the  settlement.  This  court  hold  that  the  cause 
of  action  was  not  assignable,  and  that  after  the  reversal  of  the 
judgment  the  assignment  thereof  became  inoperative,  so  far  as  the 
defendant's  rights  were  concerned;  and  that,  as  to  him,  the  cause 
of  action  belonged  to  the  plaintiff,  which  he  could  not  transfer, 
and  which  remained  subject  to  his  control  until  merged  in  a  judg« 
ment^  or  at  least  in  a  verdict.     It  was  properly  said  in  that  case^ 
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that  the  assignment  of  a  judgment  would  also  include  the  canse 
of  action  upon  which  it  was  rendered,  in  case  of   a  snbdeqaent 
reversal  if  the  latter  was  assignable,  and  the  case  was  treated  as  if 
the  attorney  had  had  a  formal  assignment  of  the  cause  of  action. 
Judge  Groyer  said:  ^^  It  may  be  said  that  although  the  plaintiff 
was  the  owner  of  the  cause  of  action,  and  as  such  had  a  rig^ht  to 
control  and  settle  the  suit,  yet,  the  defendant,  knowing  that   the 
attorney  relied  upon  the  fruits  of   the  action  as  security  for  the 
services,  ought  to  have  paid  the  money  to  him,  instead  of    the 
plaintiff,  upon  the  settlement    The  answer  to  this  is,  that  the 
attorney,  having  no  legal  or  equitable  lien  upon  the  canse  of  action, 
the  defendant  had  the  right  to  pay  the  money  to  the  plaintiff,  to 
whom  it  belonged,  and  was  not  bound  to  take  care  of  the  interests 
of  the  attorney." 

It  cannot  be  claimed  that  plaintiff's  attorneys  hero  were  in  any  bet- 
ter condition  with  the  agreement  which  they  took  from  plaintiff  than 
they  would  have  been  if  they  had  had  a  formal  assignment  of  the 
whole  cause  of  action  to  secure  them  for  their  services,  and  yet,  as 
as  is  seen  by  the  case  cited,  such  an  assignment  would  have  given 
them  no  right  to  defeat  the  settlement  which  these  parties  made. 

[Omitting  a  statutory  ground.] 

Upon  both  grounds,  therefore,  the  order  of  the  General  Term 
must  be  reversed,  and  the  judgment  on  the  report  of  the  referee 
affirmed,  Avith  costs. 

Rapallo  and  Andrews,  JJ.,  concur;  Folgeb,  J.,  concnrs  on 
first  ground;  Church,  C.  J.,  concurs  in  result;  Allen,  J.,  did 
not  sit;  Millrr,  J.>  not  voting. 

Order  reversed  and  judgment  af&rmed. 

Judgment  affirmed. 


Leonard  v.  City  op  Brooklyn. 

en  N.  Y.  198.) 

Mechanics^  lien  —  mumcipal  property. 

Unless  expressly  authorized  by  statute,  a  mechanics'  lien  cannot  be  enforced 
against  real  estate  belonging  to  a  municipal  corporation,  and  in  pablio  use. 
{See  note,  p.  83.) 
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ACTION  to  enforce  a  mechanics'  lien.    The  opinion  states  the 
facts.    The  defendant  had  judgment  on  demurrer,  and  the 
plaintiff  appealed. 

James  Troy^  for  appellant  The  common-law  rule  applicable  to 
the  soTereign  power  of  the  State  does  not  apply  to  a  mere  munici* 
pal  corporation,     14  Alb.  L.  J.  69, 100, 113, 118,  177. 

Wmiavi  C.  DeWiity  for  respondent 

Miller,  J.    This  action  was  brought  to  enforce  a  mechanics' 
Hen  for  labor  and  materials  furnished  by  a  sub-contractor  in  the 
erection  of  a  "fire-bell  tower*'  in  the  city  of  Brooklyn.     The 
alleged  lien  arises  under  the  provisions  of  chapter  478  of  the  Laws 
of  1S<52,  which  relates  to  mechanics'  liens  in  the  counties  of  Kings 
and  Queens.    This  act,  among  other  things,  provides  for  instituting 
and  prosecuting  an  action  after  filing  service  of  notice  of  the  lien, 
the  same  as  other  civil  actions  to  enforce  the  lien,  and  declares 
'Uhat  such  action  shall  be  governed,  and  the  judgment  thereon 
enforced  in  the  same  manner  as  upon  issues  joined  and  judgments 
rendered  in  all  other  such  civil  actions  aforesaid."    It  thus  places 
the  proceedings  and  the  judgment  upon  the  same  basis  as  in  actions 
to  enforce  any  other  lawful  demand,  and  the  plaintiff  occupies  no 
better  or  different  position  than  any  other  creditor  who  holds  a 
demand  against  a  municipal  corporation,  and  must  be  governed 
by  the  same  rules.     In  Darluigton  v.  The  Mayor y  31  N.  Y.  164,  it 
is  laid  down  by  Dekio,  J.,  that  property  held  by  a  municipal  cor- 
poration for  public  use,  such  as  public  edifices  or  their  furniture,  or 
omameots,  or  the  public  parks,  or  grounds,  or  such  as  may  be 
legally  pledged  for  the  payment  of  its  debt,  is  not  subject  to  seiz- 
ure and  sale  on  execution.     The  reason  stated  why  this  cannot  be 
done  is  that  these  structures,  etc.,  are  public  property,  devoted  to 
specific  public  uses,  in  the  same  sense  as  similar  subjects  in  the  use 
of  the  State  government     It  is  claimed  that  the  remarks  of  the 
learned  judge  must  be  regarded  as  obiter  dicta^  so  far  as  the  ques- 
tion presented  in  this  case  is  concerned.     We  think  that  they  relate 
to  the  subject  then  under  consideration,  the  liability  of  a  munici- 
pal corporation  for  its  debts,  and  are  based  upon  a  sound  principle. 
It  is  very  evident  that  it  would  not  be  consistent  with  a  safe  and 
judicious  administration  of  the  affairs  of  a  city,  as  well  as  an  entire 
Vol.  XXVn  — 11 
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disregard  of  the  objects  of  a  municipal  government,  to  allow  its 
property,  held  for  pablic  use,  to  be  subject  to  levy  and  sale  by  eze- 
cution  for  the  debts  of  the  corporation  at  the  instance  of  a  cred- 
itor.   Such  property  is  held  by  the  corporate  authorities,  which 
constitute  a  part  of  the  government,  for  the  use,  benefit  and  pro- 
tection of  its  citizens.    It  is  purchased  with  money  realized   by 
taxation  on  the  property  of  the  inhabitants,  and  is  held  in  trust 
for  the  purpose  of  administering  the  government  of  the  city,  and 
if  allowed  to  be  seized  and  appropriated  by  a  private  creditor  in 
satisfaction  of  a  demand  of  such  creditor,  would  fail  to  answer 
the  purposes  for  which  it  was  designed,  and  seriously  interfere  with 
and  impair  the  practical  workings  of  the  municipal  government  in 
the  discharge  of  its  legitimate  functions.     It  would  sanction  neg* 
lect  of  official  duty  in  the  officers  of  the  corporation,  and  might 
lead  to  the  most  serious  consequences. 

It  is  easy  to  see  that  great  inconvenience  and  even  injury  might 
result  to  the  public  from  a  forced  sale  of  corporate  property,  as 
well  as  to  the  property  of  individuals  within  the  limits  of  the 
corporation.  No  corresponding  advantage  would  be  gained  by  any 
such  proceeding,  and  in  the  absence  of  any  express  authority  to 
that  effect,  no  reason  exists  why  claims  of  the  character  of  the  one 
in  controversy  should  stand  upon  any  better  or  different  footing 
than  any  other  which  exist  against  a  municipal  corporation,  where 
judgment  can  be  obtained  and  execution  issued  against  such  of  the 
property  of  the  corporation  as  is  liable  to  levy  and  sale  under  the 
same.  According  to  the  express  language  of  the  act  cited,  the 
judgment  is  to  be  enforced  the  same  as  in  other  actions,  and  hence 
it  would  be  inconsistent  with  this  condition  to  allow  such  judg- 
ment to  be  collected  by  a  sale  of  a  "fire-bell  tower"  designed  for 
public  use,  and  which  was  erected  upon  land  belonging  to  the  cor- 
poration. 

If  judgments  in  other  actions  cannot  bo  enforced  by  the  sale  of 
public  property,  for  the  reason  that  public  exigencies  require  that 
Buch  property  should  be  exempt  from  seizure  and  sale,  certainly  a 
judgment  obtained  under  the  lien  law,  which  is  the  mere  fore« 
closure  of  the  notice  which  had  previously  been  served  and  filed  for 
work  done  for  the  benefit  of  the  city,  should  stand  in  no  better 
position.  The  act  in  question  confers  no  special  advantage,  nor 
does  it  give  a  preference  to  a  lien  in  any  such  case,  and  nothing  is 
to  be  intended  in  favor  of  an  enactment  which  interferes  with  a 
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vgll-established  principle,  and  changes  a  rale  which  has  long  been 
settled.  To  make  such  a  material  alteration,  the  law  should  bo 
plain,  explicit  and  clear,  and  there  is  no  ground  for  holding  that  it 
was  the  intention  of  the  law-makers  to  confer  upon  a  certain  class 
of  creditors  the  right  to  a  lien  upon  property  held  for  public  use 
by  a  municipal  goYernment  unless  there  is  an  express  provision  to 
that  effect.  The  statute  does  not  include  such  a  case  either  in 
terms  or  by  necessary  implication. 

As  the  plaintiff's  demand  cannot  oe  enforced  as  a  mechanics* 
lien  upon  the  property  held  for  public  use  by  the  corporate  author- 
ities of  the  city  of  Brooklyn,  which  is  claimed  to  be  liable  there- 
for, upon  any  legal  ground,  the  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


KoTK  BY  TBK  BxFOBTKB.— The  quostioii  in  BafiinaUm  ▼.  Mayor,  31  N.  Y.  164,  cited  as  the 
basis  of  the  principal  case,  was  the  constitutioxialitj  of  the  act  compensating  parties  whose 
property  may  be  destroyed  in  consequence  of  mobs  or  riots,  passed  April  13, 1853,  and  in 
:::oDsiderins  that  question  it  was  incidentally  held  that  Judgments  pursuant  to  the  provis- 
ions of  that  act,  for  riot  damages,  have  the  same  force  against  the  property  of  the  city,  as 
Sndgmients  recovered  for  any  other  cause  of  action.  On  that  point  the  court  say:  **  It  is  plain 
eno<a^  that  it  would  not  be  a  Judicious  administration  of  the  afTairs  of  a  city  to  permit  its 
property  to  be  snbjected  to  a  forced  sale  on  execution  ;  and  hence  it  has  become  a  usual 
praciioe  to  add  to  the  sums  included  in  the  annual  tax  levy  any  amount  for  which  Judg- 
ments have  btfen  recovered  against  the  coTporation,  and  to  authorize  the  borrowing  of 
money  if  necessary,  in  order  to  pay  such  Judgments.    Instances  of  such  legislation  occur 
\n  many  of  the  recent  statutes.    A.  municipal  corporation,  equally  with  a  private  corpora- 
tloD,  may  have  its  property  taken  in  execution,  if  payment  of  a  Judgment  is  not  otherwise 
made.    I  am  far  from  supposing,  however,  that  such  estate,  real  or  personal,  as  may  by 
law,  or  by  authorised  acts  of  the  city  government,  be  devoted  to  public  use,  such  as  the 
public  edifloea,or  their  furniture  or  ornaments,  or  the  public  parks  or  grounds,  or  such 
sa  znay  be  legally  pledged  for  the  payment  of  its  debt,  can  be  seised  to  satisfy  a  Judgment. 
&&ich  dearty  cannot  be  the  case,  for  these  structures  are  public  property,  devoted  to  spe> 
ddic  public  U9ak,  in  the  same  sense  as  similar  subjects  in  the  use  of  the  State  government. 
The  aigument  that  I  am  examining  supposes  that  the  city  may  possess  other  property, 
hdd  for  purposes  of  income  or  for  sale,  and  unconnected  with  any  use  for  the  purposes  of 
the  municipal  government.  Such  proper^,  the  defendants*  counsel  insists,  and  for  the  pur- 
pose of  the  argument  I  concede,  is  liable  to  be  levied  on  and  sold  to  satisfy  a  Judgment 
rendertfl  against  the  city  corporation . "    **  Let  us  suppose  the  dty  to  be  the  owner  of  a 
paroel  of  land  not  adapted  to  any  municipcd  use,  but  valuable  for  sale  only  to  private  per> 
tons  for  building  purposes  or  the  like:    Ko  one,  I  think,  can  doubt  but  what  it  would  be 
competent  for  the  legislature  to  direct  it  to  be  sold,  and  the  proceeds  to  be  devoted  to  some 
tnanicipal  or  other  public  purpose  within  the  city,  as  a  court-house,  a  hospital  or  the  like; 
and  yet,  if  the  argument  on  bdialf  of  the  defendants  is  sound,  it  would  be  the  taking  of 
IMivate  proper^  for  public  use  without  compensation,  and  the  act  would  be  void. " 

Since  the  principal  case  arose  the  question  has  lost  much  of  its  signiflcanoe  in  this  State, 
for  a  statute  has  been  enacted,  grantiug  a  Uen  on  moneys  in  the  treasury  for  municipal 
public  work.    Laws  of  1878,  ch.  816. 

The  doctrine  of  the  principal  case  is  substantially  sustained  by  Ohicago  v.  HaAeiy^  96  SI. 
fiK ;  Cmft9  r.  EatoUtitte,  47  Me.  141 ;  Frmter  v.  Fowler,  60  Penn.  St.  80 ;  Davenport  v.  Im. 
Cb..  17 Iowa,  376-,  PreMdentT.IndianapoUs,  18  Ind.680;  GueT,TldeiwaUr^9i  How.96t; 
Btewart  ▼.  Jonea,  40  Xo.  140. 
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In  some  other  States  beaide  New  York  the  matter  is  regulated  by  statute.  IndeedL,  it  is 
claimed  by  Mr.  Jenks,  whose  learned  argument  is  cited  as  the  appellant's  authority  i^  tiie 
principal  case,  that  the  doctrine  is  otherwise  at  common  law.  He  says  (U  Alb.  L.  Jour. 
179): 

'*  From  Maine  to  California,  and  thence  to  Oregon,  Utah  and  Arizona,  ezemption  is  made 
by  statute  of  public  buildings,  such  as  court-houses,  jails,  etc.  See  R.  S .  Maine,  1871,  pp.  129, 
067  ;  CaL  Cly.  Ck>de,  1 1241,  p.  886 ;  and  Gen.  Laws,  vol.  8,  Sup.  p.  9181 ;  Arizona  Oompaed 
Laws, ch.  87,  p.  840 ;  Oregon  Gen.  Laws,  164-5.    In  ahnost  every  State,  except  this,  provis- 
ions are  made  by  statute  for  the  exemption  of  a  certain  class  of  property  from  levy  and 
sale  on  execution .    In  Missouri,  for  instance,  all  court-houses,  jails,  clerics*  offloes.  aod 
other  public  buOdings,  and  the  lots  of  ground  on  which  they  stand,  shall  be  exempt  from 
attachment  and  execution  when  owned  by  the  county  in  which  they  are  situated,  or  Bny 
municipal  corporation  therein ;  also  all  burial  grounds,  specified  in  chapter  11  of  these 
statutes.    Wagoner's  Mo.  Stat.,  yoL  1 ,  187D,  p.  604, 1 10 ;  id.  894-5,  H  89  and  34.    Hence  tlie 
decision  In  Stewart  y.  Jone*^  40  Mo.  140. 

"But  these  identical  two  cases  {Stevxirt  ▼.  Jonea  and  Gue  v.  Tide  Waler^  etc.)  are  tbe 
foundation  of  the  doctrine  in  all  the  books,  that  property  of  a  municipal  corporation  is 
not  subject  to  levy  and  sale  on  execution,  unless  made  so  by  statute  (except,  perhaps,  Ang. 
&  A.  p.  658,  where  they  are  made  a  foot-note)." 

And  also  14  Alb.  L.  Jour.  103: 

.  "  We  challenge  any  proof,  or  authority,  to  the  effect  that  such  a  doctrine,  independently 
of  statutory  enactment.s,  prevails  in  any  State  of  the  Union.  While  quite  the  opposite  has 
been  held  in  several  of  the  States  ifnder  statutory  enactments,  or  otherwise,  the  rule  is  ex- 
clusively Fennsylvanic  ;  and  it  is  more  than  probable  that  Brinekerhof  v.  Mayor,  etc.,  f<d- 
lows  Ouev.  Tide  TFote;*,  etc.,  infra,  in  theory,  which  last  decision  was  based  upon  laws  pe> 
culiar  to  Maryland  and  Pennsylvania,  and  upon  decisions  of  courts  of  the  latter  State 
(before  cited,  p.  34);  a  State  in  which  *  the  principles  which  the  English  Court  of  Chan- 
cery has  adopted  respecting  charitable  uses  under  the  statute  of  Elizabeth  obtain,  not 
indeed  by  force  of  the  statute,  but  a  part  of  its  common  law  *  (A.  &  A.  on  Corp.  ISO);  and 
where,  nevertheless,  it  is  held  a  church  edifice  is  subject  to  a  mechanic^a  lien,  but  not  the 
graveyard  on  which  it  stands,  because  '  the  buHdlno  was  designed  for  the  worship  of  God 
—  the  ground  tor  the  burial  of  man ;  the  one  for  the  edification  of  the  living— the  other  as 
a  receptacle  for  the  dead.  The  purposes,  although  combined,  are  entirely  disUnct  in  their 
nature  :  and  it  was,  therefore,  error  to  include  the  graveyard  as  subject  to  the  lien.  *^  Beam 
v.  First  MtVi.,  etc.,  cited  supra, 

Mr.  Jenks  says  of  Que  v.  Tide  Water,  14  Alb.  L.  J.  178,  that  it  was  there  held,  *'  that  the 
franchise,  or  right  to  take  toll  on  boats  going  through  the  canal,  would  not  pass  to  the  pur* 
chaser  under  that  execution,  a  fieri  facias  issued  to  the  United  States  marshal  for  the  dis- 
trict of  Maryland.  The  court  say  that  *'  the  franchise  being  an  incorporeal  hereditament, 
cannot,  upon  the  settled  principles  of  the  common  law,  be  seized  under  a  fieri  facias :  if  it 
can  be  done  in  any  of  the  States,  "it  must  be  done  under  a  statutory  provision  of  the  State. 

^  *  ^  That  If  the  sale  had  taken  place,  the  r^ult  would  have  been  to  destroy  utter^ 
the  value  ot  the  property  owned  by  the  company,  while  the  creditor  himsftlf  would,  most 
probably,  realize  scarcely  any  thing  from  the  useless  canal  locks  and  lots  adjoining  them. 
The  records  and  proceedings  before  us  show  that  there  were  other  creditors  of  the  corpo- 
ration to  a  large  amount,  some  of  whom  loaned  money  to  carry  on  the  enterprise ;  and  it 
would  be  against  the  principles  of  equity  to  allow  a  single  creditor  to  destroy  a  fund  to 
which  other  creditors  had  a  right  to  look  for  payment,  and  equally  against  the  principles 
of  equity  to  permit  him  to  destroy  the  value  of  the  property  of  the  stockholders  by  dissev- 
ering from  the  franchise  property  which  was  essential  to  its  useful  existence.  In  this  view 
of  the  subject,  and  the  court  do  not  deem  it  proper  to  express  any  opinion  as  to  the  right 
of  this  creditor  in  some  other  form  of  judicial  proceeding  to  compel  the  sale  of  the  whole 
proi>erty  of  the  corporation  including  the  franchise  for  the  payment  of  his  debt.    •    •    • 

If  the  appellant  has  a  right  to  enforce  the  sale  of  the  whole  property  including  the  fran- 
diise,  his  remedy  is  a  court  of  diancery,  where  the  rights  and  priorities  of  all  the  creditors 
may  be  considered  and  protected,  and  the  property  of  the  corporation  disposed  of  to  the 
best  advantage  f6r  the  benefit  of  all  concerned.  A  court  of  common  law,  from  the  natare 
of  its  jurisdiction  and  modes  of  proceeding,  is  incapable  of  accompUahing  this  object.** 
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not  onlj  arose  in  Maiyland,  where  the  statutes  of  mortmain  and  disabling  stat* 
slao  were  received,  and  where  *-  real  estate  was  not  liable  to  be  taken  and  sold  onexe- 
cotioa,  at  the  suit  of  a  citizen,  uncU  made  so  by  statute. " 

In  Qooeh  t.  Gregory,  65  N.  G.  14-%  144,  Justice  Dick,  deliyeiing  the  optaion  of  the  court 
npoo  the  question,  whether  an  executiott  may  issue  on  a  Judgmsnt  against  a  county,  aajB 
^ting  ch.  9),  act  of  1888) :  *^  Thus  it  appears  that  a  cmrnty  can  only  acquire  and  hold  prop- 
eity  for  necessary  public  fnirjxMas  and  for  the  benefit  of  all  its  citisens;  and  the  plainest 
prindfiai  of  public  policy  prevent  tfueh  property  firom  being  sold  under  execution  for  the 
adrantageof  an  indlTidual.  Bouv.  Inst.  176.  These  rula  of  law  are  not  applicable  to  a 
mmnieipal  eorporalSon,  created  by  a  charter  which  is  voluntarily  accepted  by  the  oorpora- 
tkMkfor  private  envihunent  and  advantage.  Such  corporations  are  sometimes  charged 
vfth  the  perfonnance  of  public  duties ;  but  so  far  as  the  grant  is  for  private  purposes  and 
adiaatage,  tliqr  are  regarded  air  pHvoto  eorporotions  and  tuC^^  to  Vke  MdMKKsk**  Ot- 
tag  fioOeif  V.  Mayor  of  N.  F.,  8  HiU,  681 ;  Dartmouth  OaOeffe  v.  TToodword,  4  Wheat 
516. 

But  Mr.  Justice  Walkzb,  in  City  of  CMoago  v.  Hadey,  dted  ante,  says,  in  dissenthig : 
**  After  a  careful  ezamtnation  and  a  mature  consideration  of  the  reasons  presenting  them- 
selves to  my  mind,  I  am  unable  to  concur  in  the  oonduaion  at  which  my  associates  have 
aniTsd  in  this  case.    Owing  to  the  importance  of  the  question  involved,  I  feel  constrained 
to  present  a  portion  of  the  reasons  which  hove  led  me  to  the  oonduaion  at  which  I  have 
arrived.    Tfteae  bodies  (mnnidpal  oorporatiODS),  like  ordinary  corporations,  derive  all 
tbdr  powers  from  the  BovereiQnty  of  the  State,  and  are  completely  under  its  oontroL 
Th^  are,  it  is  tme»  created  alone  for  the  better  government  of  the  local  division  to  which 
their  jurisdiction  is  confined,  and  that  jurisdiction  may  be  curtailed  or  enlaiged  at  pleasurs 
bj  the  legislature.    Tbe  object  of  their  organization  is  not  l^e  advancement  of  Individual 
gain,  conunerdal  enterprise,  or  pecuniary  interest,  dther  of  Individuals  or  the  body  politic. 
lUs  seems  to  be  the  distinguishing  feature  between  bodies  of  this  description  and  private 
corporations,  which  are  usually  created  for  some,  if  not  all,  of  those  purposes.    As  muni- 
dpal  corporations  are  created  alone  for  public,  and  not  for  private  benefit,  it  may  consti- 
tale  a  cogent  reason  why  the  Ugidature  thrnOd  exempt  thetr  property  from  aale  on  cxe^ 
cutirm,  or  that  sucft  process  ttunOd  not  iwue  agai^ist  thern^  but  does  not,  as  I  conceive, 
cTBoCe  the  exemption.    If  such  an  exemption  exists,  I  fed  confident  that  it  is  not  by  the 
common  law.  After  a  careful  search  of  a7l  the  elementary  hoijke  and  reporte  of  adjudged 
toeee  wfaid&  have  come  within  my  reach,  I  am  unable  to  find  such  a  rule  has  ever  been 
aanounoed.    I  find  at  the  common  law  that  they  vxre  liable  to  be  sued  and  Judgment  ren- 
dered against  them  predsefv  as  if  they  were  corporations  created  for  private  purposes. 
When  it  is  remembered  that  the  execution  is  the  fruit  of  the  Judgment,  if  such  an  im- 
portant exception  existed,  it  would  certainly  have  been  announced,  either  in  Great  Bri- 
tain or  tome  of  the  States  of  the  Union .    To  my  mind,  the  fact  that  the  question  has  never 
siisen,  is  oondusive  that  such  an  exception  does  not  exist  at  common  law.    On  the  argur 
metit  U  tooK  tt*veci  that,  as  the  legislature  has  provided  that  execution  tthaU  not  issue  upon 
Judgments  recovered  against  counties,  for  the  same  reason  mitnicipal  corporations  were 
deslffned  to  be  embraced.    To  my  mind,  it  is  only  necessary  to  refer  to  the  rule  of  inter- 
pictatlon,  tliat  the  expression  of  one  thing  is  the  exdusion  of  another,  as  a  complete 
soswer  to  this  position .    If  cities,  towns,  villages,  or  other  such  bodies,  had  been  designed 
to  be  embraced*  it  seenos  to  my  mind  that  very  different  and  more  appropriate  laa* 
gnage  would  liave  been  employed.* 
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(71  N.  Y.  iSOB.) 

Ftre  iniuranee — toarrantif  of  occupation — caneealmenim 

The  description  in  a  fire  inaarance  policy,  of  a  building  insured,  aa  a  *'  dwell* 
ing-honse/'  is  not,  in  the  absence  of  misrepresentation  or  concealment  as  to 
the  fact  of  occupation,  a  warranty  tliat  the  building  is  occupied  as  a  dwell* 
ing,*and  the  omission  of  the  applicant  to  disclose  the  fact  that  the  building 
is  vacant,  in  the  absence  of  any  inquiry  on  that  point,  is  not  a  breach  of  a 
condition  tliat  any  omission  to  malLe  known  every  material  fact  shall  avoid 
the  policy. 

ACTION  on  a  policy  of  fire  insnrancey  insuring  a'*  dwelling* 
house/'  loss  payable  to  the  plaintiff^  as  mortgagee.  The  pol- 
icy contained  a  provision  that  ^'  any  omission  to  make  known  every 
fact  material  to  the  risk,  either  in  a  written  application  or  other- 
wise," should  render  the  policy  void.  The  premises  were  vacant 
when  insured,  and  so  continued  till  destroyed  by  the  fire.  The  in- 
sured did  not  inform  the  company  of  the  fact  of  such  vacancy. 
The  plaintiff  had  judgment 

B.  B.  Convers,  for  appellant.  The  description  of  the  premises 
as  a  dwelling-house  was  a  warranty  that  it  was  occupied.  Alexan^ 
der  V.  Ins.  Co.,  66  N.  Y.  464 ;  (TNeil  v.  Buff.  F.  Ins.  Co.,  3  id. 
122.  The  neglect  of  the  insured  to  disclose  the  fact  that  the  house 
was  vacant  was  a  breach  of  the  condition  that  any  omission  to 
make  known  every  fact  material  to  the  risk  should  render  it  void. 
Magnin  v.  DiTtsmore,  62  N.  Y.  36,  40 ;  Crouch  v.  -B.  R.  Co.,  14 
C.  B.  255  ;  Burritt  v.  Ins.  Co.,  5  Hill,  188  ;  Pe&ple  v.  Ins.  Co.,  % 
T.  &  0.  268  ;  Appleby  v.  Ins.  Co.,  54  N.  Y.  258. 

Thomas  B.  Hswitt,  for  respondent 

Per  Cukiah.  The  defendant  claims  that  the  description  of  the 
house  insured  as  a  dwelling  was  a  warranty  that  it  was  occupied 
as  such.    Unless  there  was  evidence  to  show  misrepresentation  or 

^See^lesramtorv.  QtirvMfntaFkrtJnM.  Oo.  (MN.  Y.  404),  88  Am.  Bap.  76,  and  note  19« 
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concealment  as  to  the  fact  of  occapation,  there  is  no  ground  for 
sncb  a  position.  The  defendant  bad  ample  opportunity  to  ascer- 
tain how  the  fact  was,  and  having  failed  to  improve  it  by  making 
inquiries  through  its  agent^  or  to  make  provision  in  the  policy  for 
such  a  case,  it  cannot  now  claim  that  the  insurance  was  for  a 
building  which  was  occupied  contrary  to  the  plain  meaning  and 
import  of  the  language  employed. 

The  claim  that  the  neglect  of  the  insured  to  make  known  the 
fact  that  the  building  was  vacant  and  unoccupied  was  a  breach  of 
the  condition  is  also  unfounded.     The  provision  in  the  policy  that 
any  omission  to  make  known  any  fact  material  to  the  risk  should 
render  it  yoid,  in  the  absence  of  proof  of  fraud,  is  not  violated  be- 
cause the  insured  fails  to  disclose  facts  in  regard  to  which  no  in- 
quiry is  made.    The  applicant  has  a  right  to  suppose  that  the  in- 
sarer,  in  making  inquiries  as  to  particular  facts,  considers  all 
others  to  be  immaterial,  or  that  he  assumes  to  know  or  waives  in- 
formation  in  regard  to  them.     Gates  v.  Madison  Co.  MuL  Ins,  Co,^ 
5  X.  Y.  475.  If  the  insurer  fails  to  inquire  as  to  occupation,  unless 
there  is  proof  of  concealment,  it  is  not  evidence  of  bad  faith  which 
will  vitiate  the  policy.  Under  such  a  state  of  facts,  when  no  state- 
ment is  made  in  the  policy  as  to  the  occupation  of  the  building,  it 
must  be  assumed  that  the  insurance  was  made  without  regard  to 
occupation. 
[Omitting  minor  points.] 
The  judgment  should  be  affirmed. 

All  coQCor. 

Judgment  affirmed. 


QuiNK  V.  Peoplb. 

(TIN.  Y.  «tt.) 

Orimifndl  km — bwrgkvry  —  "  dwdUng^hause,'* 

An  indictment  charged  the  breaking  and  entering  in  the  night*time  of  a 
'*  dwelling-houM  of  A  and  B,  being  copartners  in  busineBS  under  the  firm 
name  and  style  of  A  &  B/'  It  was  shown  on  the  trial  that  A  and  B  were  part- 
ners, and  in  tlieir  business  used  and  occupied  as  stores  the  lower  stories  of 
two  adjacent  buildings,  opening  into  each  other.  A,  with  other  persons, 
lived  in  the  upper  rooms,  and  was  there  at  the  time  of  the  burglary,  but 
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there  was  no  internal  communication  between  the  stores  and  the  upper 
rooms,  the  latter  being  accessible  only  throogh  a  fenced  yard  and  a  stair-ettae 
leading  thence.  The  breaking  was  into  one  of  the  stores.  Held,  (1)  that  tlie 
ownership  was  properly  charged  as  being  in  a  partnership ;  (2)  that  tlie 
entry  was  into  a  "  dwelling-hoase  "  within  the  statute  of  burglary,  whicb 
enacts  that  no  building  sliali  be  deemed  a  dwelling-house,  unless  joined  to^ 
immediately  connected  with,  and  part  of  a  dwelling-house;  that  phxaae- 
ology  being  intended  only  to  exclude  isolated,  uninhabited  oat-hoasea. 

/CONVICTION  of  burglary.    The  opinion  states  the  facts. 

Max  C,  Huebner,  for  plaintiff  in  error.  The  occupation  of  a 
house  by  others  than  the  owner,  his  family,  or  his  domestic  servants, 
does  not  constitute  it  the  owner's  dwelling-house.  Harris*  Case, 
2  Leach,  701;  Davies  alias  Silks'  Case,  id.  876;  Rez  y.  Martin^  E. 
&  R.  108;  Rex  v.  Flanagan,  id.  187  ;  Lyons?  Case,  id.  255;  Fuller's 
Case,  id.  408.  There  was  not  such  an  invasion  of  the  firm's  right 
of  habitation  as  to  constitute  burglary.  3  R  S.  947;  Rex  y.  Mar* 
getts,  2  Leach,  930  ;  Rex  v.  Witt,  R.  &  M.  0.  0.  R.  248 ;  Armour  v. 
State,  3  Humph,  379. 

John  Croak,  for  defendants  in  error.  The  building  broken  into 
was  a  dwelling.  Rex  v.  Gibson,  1  Leach,  357;  Robertson's  Case,  4 
City  Hall  R.  63;  Arch.  Or.  Law,  166. 

FoLGER,  J.  The  plaintiff  in  error  was  indicted  of  the  crime  of 
burglary  in  the  first  degree,  under  the  section  of  the  Revised  Stat- 
utes defining  that  crime.  2  R.  S.,  p.  668,  §  10  subd.  1. 
The  crime,  as  there  defined,  consists  in  breaking  into,  and  entering 
in  the  night-time,  in  the  manner  there  specified,  the  dwelling-house 
of  another,  in  which  there  is  at  the  time  some  human  being,  with 
the  intent  to  commit  some  crime  therein.  The  evidence  given 
upon  the  trial  showed  clearly  enough  the  breaking  and  entering,  and 
the  criminal  intent.  The  questions  mooted  in  this  court  are, 
whether  it  is  legally  proper,  in  an  indictment  for  burglary  of  a 
dwelling-house,  to  aver  the  ownership  of  the  building  in  a  partner* 
ship,  and  whether  the  proof  showed  that  the  room  entered  was  a 
dwelling-house,  within  the  intent  of  the  statute.  As  to  the  first 
question:  The  indictment  averred  the  breaking  and  entering  into 
the  dwelling-house  of  Frederick  K'ohnsen  and  John  F.  Lubkin, 
being  copartners  in  business  under  the  firm-name  and  style  of 
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Kohnsen  &  Lubkin.     The  ^a thori ties  are  nnmerons  enongk  and 
clear,  that,  the  ownership  of  the  dwelling-honse  may  bo  laid  in  the 
indictment  to  be  in  the  members  of  a  copartnership,   when   the 
facts  of  the  case  warrant  it     In  Rex  v.  Aihea,  B.  &  M.  G.  C.  329, 
the  indictment  ayerred  the  stealing  in  the  dwelling-house  of  Hail- 
ing and  others.     It  appeared  that  Hailing,  Pierce  &  Stone  carried 
on  business  on  the  premises  in  which  the  offense   was  committed. 
Pieroe  lived   in  the  honse,  which  was  the  joint  property  of  the 
film.    The  other  partners  resided  elsewhere.     It  was  held  upon  a 
case  leaerved,  that  the  dwelling-house  was  properly  laid  as  that  of 
all  the  partners.    See,  also,  Rexy.  Stochton  <& Edwards,  2  Taunt. 
339;  2  Leach,  1015  ;   s.  c,  sub  nom.  Rex  t.  Stock  et  al,  Buss.  &  By. 
185;  Rex  v.  Hawkins,  Foster's  Or.  Law,  38;  Rex  v.  Jenkins,  Buss. 
&  Ey.  244;  Saxton's  Case,  2  Harr,  633. 

The  facts  of  the  case  in  hand  are  meagerly  presented  upon  the 
error-book,  but  we  gather  from  it,  and  from  the  concessions  made 
upon  the  points  and  on  the  oral  argument,  that  Kohnsen  &  Lub- 
1uD,the  persons  named  in  the  indictment,  were  copartners  in  trade; 
and,  as  such,  held  and  occupied  the  buildings,  into  one  room  of 
which  the  burglarious  entry  was  made;  that  the  lower  or  first  stor- 
ies of  the  buildings  were  used  for  the  purposes  of  their  business, 
and  opened  into  each  other;  that  in  the  upper  rooms  one  only  of 
the  partners  and  some  other  persons,  lived,  and  were  present  on  the 
night  of  the  burglary.     This  state  of  facts  is  in  accord  with  those 
presented  in  the  cases  above  cited.     We  are  of  opinion  that  the 
first  question  presented  must  be  resolved  against   the  plaintiff  in 
error.    The  ownership  of  the  buildings  was  properly  laid  by   tho 
indictment  in  Kohnsen  &  Lubkin.    The  ownership  remained  with 
them;  the  actual  possession  of  the  portions  of  the  buildings  used 
for  business  was  in  them,  and  the  possession  of  part  of  the  portion 
of  the  buildings  nsed  to  live  in  was  in  them,  by  the  actual  posses- 
don  and  occupation  of  that  part  by  Kohnsen.    They  had  not  given 
sach  an  interest  to  other  persons  in  the  whole  or  in  parts  of  the 
buildings  as  to  constitute  an  ownership  in  such  other  persons.    2 
East's  P.  0.  G.  15,  §  18,  p.  602.    The  cases  are  somewhat  in  conflict 
upon  this  point,  it  is  true,  and  are  not  easily  reconciled  or  distin- 
gaished.  See  Rex  y.Margetts  et  at,  2  Leach,  930;  but  it  is  plain  that 
here  the  partners,  as  such,  had  the  ultimate  control  and  right  of 
possession  of  the  whole  buildings,  and  the  actual  possession  of  the 
Vol.  XXVII  — 12 
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shop  entered,  and  of  the  sleeping-room  above  it,  thus  bringing  the 
case  within  several  decisions. 

As  t)  the  second  question:  In  addition  to  the  facts  already 
stated,  it  is  needed  only  to  note  that  there  was  an  internal  com- 
munication  between  the  two  stores,  in  the  two  lower  stories  of 
the  buildings,  but  none  between  them  and  the  upper  rooms,  in 
which  one  of  the  partners  and  other  persons  lived.  The  room  into 
which  the  plaintiff  in  error  broke  was  used  for  business  purposes 
only,  but  it  was  within  the  same  four  outer  walls,  and  under  the 
same  roof  as  the  other  rooms  of  the  buildings.  To  pass  from  the 
rooms  used  for  business  purposes  to  the  rooms  used  for  living  in, 
it  was  necessary  to  go  out  of  doors  into  a  yard  fenced  in,  and  from 
thence  up  stairs.  The  unlawful  entering  of  the  plaintiff  in  error 
was  into  one  of  the  lower  rooms  used  for  trade,  and  into  that  only. 
The  point  made  is,  that  as  there  was  no  internal  communication 
from  that  room  to  the  rooms  used  for  dwellings,  and  as  that  room 
was  not  necessary  for  the  dwelling-rooms,  there  was  not  a  breaking 
into  a  dwelling-house,  and  hence  the  act  was  not  burglary  in  the 
first  degree  as  defined  by  the  Revised  Statutes  as  cited  above.  In 
considering  this  point,  I  will  first  say  that  the  definition  of  the 
crime  of  burglary  in  the  first  degree,  given  by  the  Revised  Statutes, 
does  not,  so  far  as  this  question  is  concerned,  materially  differ  from 
the  definition  of  the  en  me  of  burglary  as  given  at  common  law,  to 
wit,  ^'  a  breaking  and  entering  the  mansion-house  of  another  in  the 
night,  with  intent  to  commit  some  felony  within  the  same.''  * 
*  *  2  Russ.  on  Cr.,  p.  1,  §  *785.  It  will,  therefore,  throw 
light  upon  this  question  to  ascertain  what  buildings  or  rooms  were 
at  common  law  held  to  be  dwelling-houses,  or  a  part  thereof,  so  as 
to  be  the  subject  of  burglary.  For,  so  far  as  the  Revised  Statutes 
«s  already  cited  are  concerned,  what  was  a  dwelling-house  or  a  part 
thereof  at  common  law  must  also  be  one  under  those  statutes. 
Now,  at  common  law,  before  the  adoption  of  the  Revised  Statutes, 
it  had  been  held  that  it  was  not  needful  that  there  should  be  an 
internal  communication  between  the  room  or  building  in  which 
the  owner  dwelt,  if  the  two  rooms  or  buildings  were  in  the  same 
inclosure,  and  were  built  close  to  and  adjoining  each  other.  Case 
of  Gibson,  Mutton  <&  Wiggs,  Leach's  Cr.  Oas.  357  (case  174),  feoog- 
nized  in  Tlie  People  y.  Parker ,  4  Johns.  423.  In  the  case  from 
Leach,  there  was  a  shop  built  close  to  a  dwelling-house  in  which 
ihe  prosecutor  resided.    There  was  no  internal  oommunication 
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between  them.     No  person  slept  in  the  shop.    The  only  door  to  it 
was  iu  the  conrt-yard  before  the  house  and  shop,  which  yard  was 
inclosed  by  a  brick  wall,  including  them  within  it,  with  a  gate  in 
the  wall  serving  for  ingress  to  them.    The  breaking  and  entering 
was  into  the  shop.     Objection  was  taken  that  it  could  not  be  con- 
sidered the  dwelling-house  of  tlie  prosecutor,  and  the  case  was 
reserved  for  the  consideration  of  the  twelve  judges.    They  were  all 
of  the  opinion  that  the  shop  was  to  be  considered  a  part  of  the 
dveUing-honse,  being  within  the  same  building  and  the  same  roof, 
though  there  was  only  one  door  to  the  shop,  that  from  the  outside, 
and  that  the  prisoners  had  been  duly  convicted  of  burglary  in  a 
dwelling-house.     The  case  in  Johnson's  Reports,  supra,  is  also  sig- 
nificant,from  the  facts  relied  upon  there  to  distinguish  it  from  the 
case  in  Leach,  supra.  Those  facts  were  that  the  shop  entered,  in  which 
no  one  slept,  though  on  the  same  lot  with  the  dwelling-house,  was 
tventy  feet  from  it,  not  inclosed  by  the  same  fence,  nor  connected  by 
afence,  and  both  open  to  a  street  The  court  said  that  they  were  not 
within  the  same  curtilage,  as  there  was  no  fence  or  yard  inclosing  both 
so  as  to  bring  them  within  one  inclosure,  therefore,  the  case  was 
within  thatof  The  King  v.  Garland,  1  Leach's  Or.  Gas.  130  (or  171), 
ease  77.     It  has  been  urged  in  the  consideration  of  the  case  in  hand, 
that  though  the  common  law  did  go  further  than  the  cases  above 
cited,  and  did  deem  all  out-houses,  when  they  were  within  the 
same  inclosure  as  the  dwelling-house,  a  part  of  it,  yet  that  they 
must,  to  be  so  held,  be  buildings  or  rooms  the  use  of  which  sub- 
served a  domestic  purpose,  and  were  thus  essential  or  convenient  for 
the  enjoyment  of  the  dwelling-house  as  such.     Oihson^s  Case,  supra, 
would  alone  dispose  of  that    The  building  there  entered  was  not 
only  of  itself  a  shop  for  trade,  but  it  was  in  the  use  and  occupation 
of  a  person  other  than  the  owner  of  the  dwelling-house.     The 
books  have  many  cases  to  the  same  end ;  Rex  v.  Oihhons  &  Kew, 
Boss,  k  Ry.  442,  the  case  of  a  shop:  Robertson^s  Case,  4  City  Hall 
Bee.  63,  also  a  shop  with  no  internal  communication  with  the 
dwelling-house;  Rex  v.  Stock  et  ai.,  Rnss.  &  Ry.  185,  a  counting-room 
of  bankers;  Ex  parte  Vincent,  26  Ala.  145,  one  room  in  a  house 
used  as  a  wareroom  for  goods;   Rex  v.  Witt,  1  M.  0,  0.  248,  an 
office  for  business,  below  lodging-rooms.    Indeed,  the  essence  of 
the  crime  of  burglary  at  common  law  is  the  midnight  terror 
excited,  and  the  liability  created  by  it  of   danger  to  human  life, 
growing  oat  of  the  attempt  to  defend  property  from  depredation. 
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It  is  plain  that  both  of  these  may  arise,  when  the  place  entered  is 
in  close  contiguity  with  the  place  of  the  owner's  repose,  though  tho 
former  has  no  relation  to  the  latter  by  reason  of  domestic  use  or 
adaptation.    Besides,  the  cases  have  disregarded  the  tixct  of  domes- 
tic use,  necessity  or  convenience,  and  have  found  the  criterion  la 
the  physical  or  legal  severance  of  the  two  departments  or  buildings; 
Bex  V.  Jenkins,  Buss.  &  Ry.  244;  Rex  v.  Westwood,  id.  495;  where 
the  separation  of  the  buildings  was  by  »  narrow  way,  both  of  them 
being  used  for  the  same  family  domestic  purposes.     It  is  not  to  be 
denied  that  there  are  some  cases  which  do  put  just  the  difference 
above  noted,  as  now  urged  for  the  plaintiff  in  error.    State  v.  Lang" 
fordy  1  Dev.  253;  State  v.  Jenkins,  5  Jones,  430;  State  v.  Bryant 
OinnSf  1  Nott  &  McOord,  583.    Though  in  the  case  last  cited,  it  is 
conceded  that  if  a  store  is  entered,  which  is  a  part  of  a  dwelling- 
house,  by  being  under  the  same  roof  the  crime  is  committed ;  and 
it  must  be  so,  if  it  is  the  circumstance  of  midnight  terror  in  break- 
ing open  a  dwelling-house,  which  is  a  chief  ingredient  of  the  crime 
of  burglary;  and  it  is  for  that  reason  that  barns  and  other  out- 
houses, if  in  proximity  to  the  mansion-house,  are  deemed  quasi 
dwelling-houses,  and  entitled   to   the  same  protection.    State  y. 
Brooks,  4  Conn.  446-449.    Coke  3  Inst.  64,  is  cited  to  show  that 
only  those  buildings  or  places,  which  in  their  nature  and  recog- 
nized use  are  intended  for  the  domestic  comfort  and  convenience 
of  the  owner,  may  be  the  subject  of  burglary  at  common  law;  but 
in  the  same  book  and  at  the  same  page  the  author  also  says:  "  But 
a  shop  wherein  any  person  doth  converse''  —  i,  6., be  employed  or 
engaged  with;  Richardson's  Die,  in  voce;  "being  a  parcell  of   a 
mansion-house,  or    not  parcell,  is   taken  for  a  mansion-house." 
So  Hale  is  cited,  1   P.  0.  558 ;  and  it  is  there  said  that,    "  to 
this  day  it  is  holden  no  burglary  to  break  open  such  a  shop"    But 
what  does  he  mean  by  that  phrase?     That  appears  from   the 
authonty  which  he  cites  (Hutton's  Reps.  33);  where  it  waa  held  no 
burglary  to  break  and  enter  a  shop,  held  by  one  as  a  tenant  in  the 
house  of  another,  in  which  the  tenant  worked  by  day,  but  neither 
he  nor  the  owner  slept  by  night     And  the  reason  given  is  the  one 
above  noticed  and  often  recognized  by  the  cases,  that  by  the  leas- 
ing there  was  a  severance  m  law  of  the  shop  from  the  dwelling- 
house.     But  Hale  also,  1  P.   G.    557,  cites  as  law  the  passage 
from  The  Institutes  above  quoted.    Other  citations  from  text- 
books are  made  by  the  plamtiff  in  error;  they  will  be  found  to  tho 
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same  effect,  and  subject  to  the  same  distinction  as  those  from 
Coke  &  Gbile.  And  see  Rex  y.  Oibhwis  et  al.,  supra;  Rex  y.  Rich- 
ard Carrottj  1  Leach's  Cr.  Cas.  237,  case  118.  That  there  must  be 
a  dwelling-house,  to  which  the  shop,  room,  or  other  place  entered 
beloDgs  as  a  part,  admits  of  no  doubt.  To  this  effect,  and  no  more, 
are  the  cases  cited  by  (he  plaintiff  in  error,  of  Rex  y.  ff arris,  2 
Leach,  701;  Rex  y.  Davies  alias  Silk,  id.  876,  and  the  like.  There 
vere  cases  which  went  further  than  any  thing  I  haYe  asserted. 
They  did  not  exact  that  the  building  entered  should  be  close  to  or 
adjoining  the  dwelling-house,  but  held  the  crime  committed,  if  the 
building  entered  was  within  the  same  fence  or  inclosure  as  tho 
building  slept  in.  And  the  dwelling-house  in  which  burglary  might 
be  committed  was  held  formerly  to  include  out-houses — such  as  ware- 
hoases,  bams,  stables,  cow-houses,  dairy-houses  —  though  not  under 
the  same  roof  or  adjoining  contiguous  to  the  house,  proYided  they 
were  parcel  thereof.  1  Buss,  on  Cr.  *799,  and  authorities  cited. 
Any  out-house  within  the  curtilage,  or  same  common  fence  with 
the  dwelling-house  itself,  was  considered  to  be  parcel  of  it,  on 
the  ground  that  the  capital  house  protected  and  priYileged  all  its 
branches  and  appurtenants,  if  within  the  curtilage  or  home-stall. 
Siate  Y.  TmUy,  1  Hayw.  (N.  C.)  102;  State  v.  Wilson,  id.  242. 
See,  also,  St^e  y.  Oinns,  1  Nott  &  McCord,  685,  supra,  where 
this  is  conceded  to  be  the  common  law.  See  note  a  to  OarlancCs 
Case,  supra. 

It  seems  clear,  that  at  common  law  the  shop  which  the  plaintiff 
in  error  broke  into  would  haYe  been  held  a  part  of  a  dwelling- 
house. 

The  rules  of  the  common  law  as  to  this  crime  haYe  been  affected 
by  statutory  proYision  in  this  State.  At  common  law  there  were 
no  degrees  of  burglary.  The  breaking  into  a  dwelling-house  in 
the  night,  with  felonious  intent,  made  the  crime,  and  any  build- 
ing within  the  curtilage  was  deemed  a  dwelling-house.  But  the 
leYisers  thought  that  the  offense  partook  of  different  degrees  of 
criminality,  and  sought  to  class  them  according  to  their  atrocity. 
They  saw  that  when  the  breaking  was  into  a  building  in  which 
8ome  one  was  at  the  time  sleeping,  there  was,  by  the  act,  a  liability 
to  create  alarm,  to  proYoke  resistance  and  an  affray,  and  to  endan- 
ger human  life;  Reg,  y.  Biggs,  2  Carr.  &  Eirwan,  322 ;  and  that 
there  was  greater  recklessness  and  depraYity  in  the  offender.  5 
Edmonds'  Stat,  p.  544.    So  they  made  that  act  burglary  in  the 
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first  degree,  and  afiSxed  to  it  the  severest  statutory  penalty,  of    not 
less  than  ten  years' imprisonment  in  the  State  prison.   2  R.  S.^  pp. 
668,  660.     And  mindful  of  the  extent  to  which  the  courts  had 
gone,  as  is  herein  above  shown,  in  holding  an  outer  building'  a 
dwelling-house,  they  defined  that  word  for  the  purposes  of   the 
burglary  act  as  follows:  **  Section  16.  No  building  shall  be  deemed 
a  dwelling-house,  or  any  part  of  a  dwelling-house,  within    the 
meaning  of  the  foregoing  provisions,  unless  the  same  be  joined 
to,  immediately  connected  with,  and  part  of  a  dwelling-house."     2 
R.  S.,  p.  669,  §  16.    From  this  it  is  contended  that  a  shop  or  store, 
like  that  entered  in  this  case,  having  no  internal  communication 
with  the  parts  of  a  building  used  for  the  purpose  of  a  dwelliDg'- 
house,  is  not  within  the  burglary  act  a  dwelling-house,  or  a  part  of 
one.     But  it  is  plain,  that  in  reporting  this  sixteenth  section,  the 
idea  in  the  minds  of  the  revisers  was  to  exclude  from  the  grade  of 
burglary  in  the  first  degree,  and  from  its  severity  of  punishment,  a 
felonious  breaking  into  any  building  so  removed  or  detached  from 
a  dwelling-house  in  which  was  some  person,  as  that  there  would  be 
no  likelihood  of  endangering  human  life  by  the  act ;  yet  to  keep 
within  that  grade  any  building  so  joined  to,  immediately  connected 
with  and  a  part  of  a  dwelling-house,  as  that  by  the  felonious  act 
that  likelihood  would  arise  ;  and  this  must  be  kept  in  mind  in  con- 
struing  that  sixteenth  section.    There  is  another  thing  to  be  noticed. 
The  word  they  used  in  the  sixteenth  section  is  *^  building  J*    **lfo 
building  shall  be  deemed  a  dwelling-house,        ♦        ♦        ♦        ♦ 
unless,"  etc.     Evidently  they  meant  a  structure  which  of  itself 
was  a  building,  so  as   to  stand   and  subsist,    separate   and   in* 
dependent    from    the   other   structure,    which   is   the    dwelling- 
house  of    the  owner.      They   meant   to  exclude  inhabited    out- 
houses,  isolated  from   the   inhabited   dwelling-house   and  form- 
ing no  part    thereof,   and    having  no    junction    or  connection 
therewith.    They  have  given  us  a  key  to  the  meaning  of  the  word 
''building'^  as  thus  used  by  them.  In  their  note  upon  this  sixteenth 
section,  5  Edmonds'  Stat.  645,  they  refer  to  the  Arson  Act  for  a 
provision  to  the  same  purport    2  R  S.,  p.  661,  §  10.  This  is  their 
language  :    *^  The  same  description  is  in  arson  of  the  first  degree," 
section   11,  title  1.     Turning  to  that  section  eleven,  which,  as 
enacted,  became  section  ten,  just  above  cited,  we  find  it  thus : 
**  But  no  barn,  shed,  or  other  out-house  shall  be  deemed  a  dwelling- 
house,  or  part  of  a  dwelling-house,  within  the  meaning  of  the  last 
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■eciioDy  nnless  the  same  be  joined  to,  immediately  connected  with^ 
and  part  of  a  dwelling-house. "  It  is  plain  that  the  word  ^'bnild* 
ing"  in  the  sixteenth  section  (in  the  Burglary  Act)  means  any  bam» 
shed,  or  other  out*house,  and  it  is  proper,  in  construing  that  sec* 
tion,  to  substitute  those  words  for  that  word  ;  when  that  is  done, 
it  is  also  plain  that  the  sixteenth  section  has  no  application  to  a 
room  in  a  building  used  as  a  dwelling,  within  the  same  outer  walls, 
beneath  the  same  roof.  The  Arson  Act  has  such  a  likeness  to  the 
Barglary  Act  that  a  decision  upon  a  like  point  under  the  former 
act  wOl  be  applicable  to  the  case  in  hand.  In  The  People  y.  Orcutt, 
1  Park.  252,  the  Oneida  Oyer  and  Terminer  charged  the  jury, 
'^  that  it  was  not  necessary  that  the  whole  building  should  be  oc« 
copied  usually  by  persons  lodging  therein  at  night ;  if  a  part  of  it 
was  occupied  as  a  sleeping-room  it  was  sufficient."  In  that  case 
the  building  set  fire  to  and  the  one  used  to  sleep  in  had  lofts  open* 
ing  into  each  other,  but  that  fact  is  not  dwelt  upon  by  the  court. 
And  consonant  with  that  is  Rex  v.  Winter,  Rnss.  &  Ry.  295, 
which  was  the  burning  of  a  school-house,  under  the  same  roof  as 
the  dwelling-house,  but  practically  separated  therefrom  by  a  nar« 
row  way.  It  was  held  that  it  was  both  an  out-house  and  a  part  of 
the  dwelling-house,  there  being  two  counts  in  the  indictment 
which  respectively  so  alleged.  It  is  manifest  that  the  revisers  and 
the  legislature  meant  to  exclude  from  the  grade  of  burglary  in  the 
first  degree,  and  from  the  severity  of  the  punishment  therefor,  an 
entry  into  a  structure,  within  the  same  inclosure  as  the  dwelling* 
house,  but  not  so  connected  with  it  as  that  an  entrance  into  the 
former  by  force  would  be  likely  to  rouse  one  sleeping  in  the  latter. 
They  did  not  mean  a  room,  or  part  of  the  same  structure  with 
the  dwelling-house,  within  the  same  four  outer  walls,  and  be* 
neath  the  same  roof,  though  there  was  no  internal  communication 
between  the  room  entered  and  the  room  of  the  sleeper.  It  is  plain 
that  a  violent  entry  into  such  a  room  would  be  likely  to  rouse  the 
occupant  of  the  sleeping-room,  ^nd  draw  him  forth  to  an  encoun* 
ter,  and  liability  to  death  or  injury,  in  defense  of  his  goods.  I  do 
not  find  any  adjudication  in  this  State  upon  this  sixteenth  section. 
Li  England  there  are  cases  upon  analogous  statutes.  There  the 
severity  of  the  common  law  has  also  caused  enactments,  7  and  8 
Qeo.  4,  ch.  29,  §  13  ;  24  and  25  Vict.,  ch.  96,  §  53,  which  declare, 
m  substance,  that  the  building  entered  must  be  a  part  of  the 
dwelling-house,  and  that  it  is  not  to  be  so  deemed  unless  there 
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shall  be  a  communication  between  such  building  and  the  dwellin^f  • 
house,  either  immediate,  or  by  means  of  a  covered  and  inclosed 
passage  leading  from  one  to  the  other.     It  will  be  obseryed  thai; 
these  statutes  are  much  more  particular  in  requiring  a  communi* 
cation  than  is  section  sixteen  of  the  Bevised  Statutes  abore  quoted. 
Hex  V.  Burrowes  (1830),  1  Mood.  (C.  C.)  274,  is  one  adjudication 
Construing  this  provision,  where  the  prisoner  on  an  indictment  foir 
burglariously  entering  a  dwelling,  was  proved  to  have  entered  a 
wash-house  which  had  no  internal  communication  with  any  part 
of  the  dwelling-house,  as  the  door  of  the  wash-house  opened  into 
a  back  yard.    But  it  was  under  the  same  rool  It  was  held  by  seTen 
judges  against  five  that  the  wash-house  was  a  part  of  the  dwelling* 
house.    In  Somervitte's  Case  (1834),  2  Lew.  113 ;  Rex  v.  Hiffffs, 
supra  (1846);  Rex  v.  Turner  (1834),  6  Carr.  &  C.   407;    Rex  t. 
Westwood  (1822),  Russ.  &  Ey.  495  ;  Eggingtm'e  Case,  2  Easf  s  P. 
G.  494,  it  was  held  that  the  building  entered  was  not  a  dwelling* 
house,  or  a  part  of  one  ;  but  in  each  of  these  cases  it  is  mentioned 
as  one  of  the  facts,  which  led  to  that  conclusion,  that  the  building 
or  room  entered  was  not  under  the  same  roof  with  the  building  or^ 
room  occupied  for  sleeping  in.    I  find  no  decision,  that  where  the 
room  or  building  entered  was  under  the  same  roof,  and  within  the 
same  four  walls,  it  was  not  held  to  be  a  part  of  the  dwelling-house 
within  the  statutory  or  common-law  definition  of  burglary. 

From  this  discussion  it  appears  that  the  act  of  the  plaintiff  in 
error,  in  breaking  into  the  store  in  the  night-time  with  felouiouB 
intent,  a  part  as  it  was  of  a  whole  building  in  other  parts  of  which 
there  were  persons  dwelling  and  sleeping  at  the  time,  though  there 
was  no  internal  communication  between  the  store  and  their  rooms, 
was  an  act  of  recklessness  and  depravity,  likely  to  cause  alarm  and 
to  lead  to  personal  violence  and  so  endanger  human  life.  It  also 
appears  that  the  revisers  and  the  legislature,  in  the  defining  and 
restrictive  section  quoted  (§  16  of  the  Burglary  Act),  did  not  mean 
to  say  that  one  room  in  a  whole  building,  within  the  same  outer 
walls  and  under  the  same  roof  as  the  whole  building,  must  be  also 
connected  with  the  rest  of  the  building  by  an  internal,  inclosed  or 
covered  communication,  to  make  it  a  part  of  that  buildings  and  to 
make  it  a  part  of  a  dwelling-house  within  the  definition  of  bur- 
glary in  the  first  degree  given  by  them,  if  any  part  of  the  boilding 
was  occupied  for  the  pui'poses  of  a  dwelling-house. 

I  am  brought  to  the  conclusion  that  upon  the  faots  piOTen«  tbi 
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plaintiff  in  error  was  properly  indicted  and  conTicted  of  the  statu- 
tory crime  of  bnrglary  in  the  first  degreeu 

The  judgment  brought  up  for  review  should  be  affirmed. 

It  may  ward  off  misapprehension,  if  it  is  said  that  if  different 

Btores  in  a  large  building,  some  parts  of  which  ai'e  used  for  sleeping 

apartments,  are  rented  to  different  persons  for  purposes  of  trade  or 

commerce,  or  mechanical  pursuit,  or  manufacturing,  another  rule 

eomes  in.     For  illustration,  let  there  be  mentioned  the  Astor  House 

in  Hew  York  city.     The  rule  is,  that  a  part  of  a  dwelling-house 

nay  be  so  severed  from  the  rest  of  it,  by  being  let  to  a  tenant,  as 

« to  be  no  longer  a  place  in  which  burglary  in  the  first  degree  can  be 

committed,  if  there  be  no  internal  commnnication,  and  the  tenant 

does  not  sleep  in  it.    Then  it  is  not  parcel  of  the  dwelling-house  of 

the  owner,  for  be  has  no  occupation  or  possession  of  it ;  nor  is  it 

a  dwelling-house  of  the  tenant,  for  he  does  not  lodge  there.     1 

Hale's  P.  C.  557, 558 ;  KeL  83,  84 ;  4  Black.  Com.  225,  226 ;  East's 

P.  0.  0. 15,  g  20,  p.  507. 

Allen,  MiXiLEB  and  Eab£»  JJ.,  ooncur ;  Bapallo  and  Akdbews, 
J3.,  dissent;  Church,  0.  Ji,  not  voting. 

Judgmmt  afflrmed. 
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09  KaiiB.  197.) 
OonaUMumdl  law — interstate  eamm&re$» 

A  sUtnte  prohibiting  the  transportation  from  one  State  to  another  of  piAtfto. 
chickens,  wliich  have  been  lawfullj  killed,  is  Toid  as  in  contraTentloii  ci 
the  provision  of  the  Federal  Constitution,  granting  to  Congress  the  pow«r  lo 
r^gpxlate  commerce  among  the  several  States.* 

CRIMINAL  information.    The  opinion  states  the  facta.    Tbt 
defendant  was  convicted  and  sentenced,  and  appealed. 

A.  A.  Harris  and  W.  H.  Spencer,  for  appellant 

D.  M.  McKenney,  connty  attorney,  for  the  State. 

Valentike,  J.  This  was  a  criminal  prosecution  for  an  alleged 
violation  of  section  6  of  the  act  of  the  legislature  of  the  State  of 
Kansas  of  1876,  entitled,  '^  An  act  for  the  protection  of  birds.** 
(Laws  of  1876,  pp.  183, 184.)  It  seems  that  the  defendant,  as  the 
agent  of  the  Adams  Express  Company,  on  the  8th  of  November, 
1876,  shipped  by  said  express  company  from  Columbus,  Cherokee 
county,  Kansas,  to  Chicago,  Illinois,  four  prairie  chickens,  which 

*  See  PAelps  V.  Roe^v  00  N.  T.IO^  19  Am.  Bap.  Ua 
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prairie  chickens  had  previoasl;  and  recently  been  killed  as  game. 
Siud  prairie  chickens  were  not  caaght  or  killed  in  yiolation  of  any 
law,  bat  were  caught  and  killed  at  a  time  and  in  a  manner  allowed 
by  law.  The  provision  of  said  act  which  it  is  claimed  that  the 
defendant  violated  read  as  follows  : 

''SscnoK  6.  It  shall  be  unlawful  for  any  person^  railroad  corpo- 
ration or  express  company,  or  any  common  carrier,  knowingly  to 
traosport  or  to  ship,  or  to  receive  for  the  purpose  of  transporting 
or  shipping,  any  of  the  animals,  wild  fowls,  or  birds  mentioned  in 
this  act,  in  or  out  of  the  State  of  Kansas  ;  *  *  *  and  any  agent 
of  any  such  person,  corporatioD,  or  company,  who  shall  knowingly 
violate  the  provisions  of  this  section  by  receiving  or  shipping  any 
such  game  as  the  agent  of  such  person,  corporation,  or  company, 
shall,  on  conviction  thereof,  be  fined  in  a  sum  not  less  than  ten 
nor  more  than  fifty  dollars  ;  *  *  *  provided^  that  such  penalty 
shall  not  apply  to  the  transportation  of  snch  birds  and  animals  in 
transit  through  this  State  from  other  States  and  Territories." 

The  defendant  claims  that  said  act  is  nnconstitntional  and  void 
so  far  as  it  has  any  application  to  this  case  ;  firsty  because  it  is  in 
violation  of  that  clause  of  section  16  of  article  2  of  the  Constitution 
of  Kansas,  which  declares  that  ^'  no  bill  shall  contain  more  than 
one  subject,  which  shall  be  clearly  expressed  in  its  title ; "  second, 
becaase  it  is  in  violation  of  that  provision  of  section  8  of  article  1 
of  the  Constitution  of  the  United  States,  which  declares  that  '^the 
Congress  shall  have  power  *  ♦  *  to  regalate  commerce  ♦  ♦  • 
among  the  several  States.'' 

I.  Of  course,  said  act  of  the  legislature  is  unconstitutional  and 
void  so  far  as  it  relates  to  any  animal  except  ''birds  ;''  and  how 
the  inhibition  against  the  transportation  of  living  birds  would  pro- 
mote "the  protection  of  birds,''  is  not  altogether  clear.  The  birds 
transported  in  this  case  were  however  dead;  and  it  is  supposed  by 
the  prosecution  that  the  prevention  of  the  shipping  or  transporta- 
tion of  dead  birds  would  in  some  manner  ''protect  birds,"  and 
therefore  that  the  act,  so  far  as  it  prohibits  the  shipping  of  dead 
birds  (although  the  birds  are  lawfully  taken  and  killed),  is  con- 
stitutional and  valid.  We  shall  not  decide  this  question,  however, 
but  shall  pass  to  the  next  question. 

II.  Section  8  of  article  1  of  the  Federal  Constitution  provides 
among  other  things  that,  "  the  Congress  shall  have  power  *  *  * 
to  regnlate  commerce  with  foreign  nations,  among  the  several 
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States,  and  with  the  Indian  tribes."    Ever  since   the  adoptiox^  of 
this  provision,  the  judges  of  the  Supreme   Court  of  the  United 
States  seem  to  have  been  groping  their  way  caatiously,  but  darlcly, 
in. endeavoring  to  ascertain  its  exact  meaning^and  the  full  scope  of 
its  operation.     They  have  many  times  construed  it,  but  as    yet 
have  hardly  fixed  its  boundaries,  or  its  limitations.     They  have    my 
doubt  generally  construed  it  correctly,  but  some  of   their  decisions 
with  reference  thereto  seem  to  be  conflicting  and  contradictory,  aod 
scarcely  one  of  such  decisions  has  been  made  without  a  dissenting' 
opinion  from  one  or  more  of  the  judges.    We  think,  however,  that 
amidst  all  their  conflicts  and  wanderings  they  have  finally  settled, 
among  other  things,  that  no  State  can  pass  a  law  (whether  Congress 
has  already  acted  upon  the  subject  or  not),  which  will  directly  in- 
terfere with  the  free  transportation,  from  one  State  to  another,  or 
through  a  State,  of  any  thing  which  is  or  may  be  subject  of  inter* 
State  commerce.     Case  of  The  State  Freight  Tax,  15  Wall.  232, 
and  cases  there  cited.    See,  also,  in  this  connection,  WeUon  v.  The 
Slate  of  Missouri,  91    U.   S.  275;    Henderson  v.  Mayor  of  New 
York,  92  id.  259 ;  Chy  Lung  v.  Freeman,  id.  275  ;  Ward  v.  Jfary- 
layid,  12  Wall.  418.      This  view  of  the  law  does   not  prevent  a 
State  from  passing  proper  sanitary  laws,  or  any  proper  law  for  the 
protection  or  preservation  of  life,  liberty,  health,  or  property.    Nor 
does  it  in  any  case  prevent  a  State  (in  the  absence  of  congressional 
legislation  upon  the  subject),  from  passing  laws  for  any  proper 
purpose  where  such  laws  only  indirectly  and  remotely  interfere 
with  inter-State  commerce.     State  Tax  on  Railway  Gross  Receipts^ 
15  Wall.  284  ;    Sherlock  v.  Ailing,  93  TJ.  S.  99.    See,  also,  in  con- 
nection with   this  and   the  foregoing  propositions,  the  following 
Texas-Cattle  cases,  to  wit :  Chicago  <&  Alton  Railroad  Co.  v.  ChisO' 
way,  71  HI.  570;  Sangamon  Distilling  Co.   v.  Young,  77  id.  197; 
Wilson  V.  Kansas  City,  St.  Joseph  S  C  B.  Railroad  Co.,  60  Mo, 
184 ;  K.  P.  Railway  Co.  v.  McCoy,  8  Kans.  538.     For  instance, 
a  law  which  prohibits  the  catching  and  killing  of  prairie  chickens, 
may  be  valid,  although  it  may  indirectly  prevent   the   transporta- 
tion of  such  chickens  from  the  State  to  any  other  State ;  but  a 
law  which  allows  prairie  chickens  to  be  caught  and  killed,  and 
thereby  to  become  the  subject  of  traffic  and  commerce,  and  at  the 
same  time  directly  prohibits  their  transportation  from  the  State  to 
any  other  State,  is  unconstitutional  and  void.    The  Federal  Con- 
stitution seems  to  give  to  Congress  the  absolute  and  unqualified 
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power  to  regulate  inter-State  commerce;  and  it  has  frequently  been 
eaid   that    this  power  is  exclusiYe ;  and  it  is  certainly  exclosive 
within  the  limits   hereinbefore  mentioned.    In  the  case  of  Welton 
T.  The  Siaie  of  Missouri,  91  U.  S.  275,  282   it  is  said,  that  "  the 
fact  that  Congress  has  not  seen  fit  to  prescribe  any  specific  rules  to 
govern  inter-State  commerce,  does  not  afiEect  the  question.    Its  in- 
action on  this  subject,  when  considered  with  reference  to  its  legis- 
lation with  respect  to  foreign  commerce,  is  equivalent  to  a  decla- 
ration that  inter-State  commerce  shall  be  free  and  untrammelled.'^ 
But  qualifying  this  language  to  some  extent,  it  is  said,  in  the  case 
of  Sherlock  t.  AMin^.,  93  U.:S*  90^  lOi^thaM  "it  mjjy  be  said  gen- 
erally, that  the  legislation  »0f.  a  Siat3,,i;M>t;di]rei5tiy  againsi   com- 
merce, or  any  of  its  regulations,  but  relating  to  the  rights,  duties, 
and  liabilities  of  citizens,  and  only  indirectly  and  remotely  affect- 
ing the  operations  of  commerce,  is  of  obligatory  force  upon  citizens 
within  its  territorial  jurisdiction,  whether  on  land  or  water,  or 
engaged  in  commerce,  foreign  or  inter-State,  or  in  any  other  pur- 
suit."    We  think  that  said  section  6,  so  far  as  it  has  any  applica- 
tion to  this  case,  is  unconstitutional  and  void. 

The  judgment  of  the  court  below  will  therefore  be  reversed,  and 
cause  remanded  for  further  proceedings. 

All  the  justices  concurring. 

Judgment  reversed* 


CJOMKISSIONBRS  OF  OTTAWA  Oo.  V.  NbLSOK. 

(19Ean8.£84.) 

CofuiUutumal  lato — uniformity  of  taoDcUion, 

XJnder  a  oonstitational  provision  that  the  rate  of  taxation  shall  be  oniform 
and  equal,  the  legislature  may,  in  diyiding  a  countj  or  township,  relieve 
the  personal  property  of  the  detached  territory  from  all  liability  for  pre- 
vious debts  of  the  coanty  or  township,  while  continaing  the  liability  of  all 
the  other  property. 

i  CTION  for  injunction.  The  plaintiffs  stated  that  they  were 
i\_  severally  owners  of  real  estate  in  the  township  of  Bennington^ 
that  this  township  was  formerly  part  of  the  township  of  Concord  ; 
but  had  been  duly  detached  and  set  off  and  organized  into  a  sepa- 
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rate  township  called  Beninngton  ;  that  previously  the  aathorities 
of  Concord  had  daly  issued  the  bonds  of  the  town  in  payment  for 
the  construction  of  bridges  in  Concord^  but  not  within  the   terri- 
tory of  Bennington ;  that  taxes  had  been  levied  on  the  plaintiffis' 
said  real  estate  to  pay  interest  on  and  provide  a  sinking  fund  for 
the  payment  of  those  bonds,  and  that  the  said  real  estate  had  been 
sold  for  such  taxes  ;  that  said  taxes  were  levied  only  on  real  estate 
in  Bennington,  although  there  were  a  large  amount  of  personal 
property  there  subject  to  taxation ;  and  demanded  judgment  de- 
claring said  taxes  void  and  cancelled,  and  that  defendants  be  en* 
jeJ|Le4:fro^:3dfDivstng:th€m;*:D^en^       demurre-don  the  ground 
that  •lib -causS  bi  acli(xi  waa  stateii.    *Th0  KieoKirrer  was  overruled 
and  plaintiffs  had  judgment,  and  defendants  brought  error. 

Thompson  <§  Johtiston^  for  plaintiffs  in  error. 

McGlure  6c  Humphrey ^  for  defendants  in  error. 

Valentine,  J.  In  1872  the  township  of  Concord,  Ottawa 
county,  was  duly  divided,  and  from  the  detached  territory  the  new 
township  of  Bennington  was  constituted.  At  the  time  of  said 
division  the  township  of  Concord  was  liable  on  an  indebtedness 
for  certain  bonds  previously  issued  by  the  township  to  build  cer- 
tain bridges.  The  question  now  presented  is,  whether  Bennington 
township  is  liable  to  pay  any  portion  of  said  indebtedness.  Or 
rather,  it  is,  whether  the  real  estate  situated  in  said  township  is 
thus  liable.  Or,  to  state  the  legal  question  involved  in  the  case 
with  more  exactness, it  is,  whether  sections  3  and  4  of  ''an  act  to 
regulate  taxation  on  the  change  of  boundary  lines,"  approved 
March  3,  1873  (Laws  of  1873,  page  267),  are  constitutional  and 
valid,  or  not.  For  if  said  sections  are  constitutional  and  valid, 
then  the  real  estate  in  said  township  of  Bennington  is  liable  for  a 
portion  of  said  indebtedness ;  but  if  they  are  not  constitutional 
and  valid,  then  no  portion  of  the  property  in  Bennington  town- 
ship is  thus  liable.  This  same  question,  with  some  others,  has 
already  been  decided  by  this  court.  CommWs  of  Sedgwick  County 
V.  Bunker,  16  Kans.  498.  In  the  Sedgwick  county  case  we  held 
that  said  sections  were  constitutional  and  valid,  and  we  still  think 
that  such  decision  is  correct.  We  were  not  however  at  that  time 
entirely  satisfied  with  that  decision,  and  we  are  not  now  entirely 
satisfied  with   the  same  ;  but  it  corresponded  then  with  our  best 
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judgment,  and  it  corresponds  now  with  our  best  judgment.     Ooan* 
ad  for  defendant  in  error  in  this  case  ask  ns  to  reconsider  that 
decision,  and  they  present  to  us  a  very  able  and  elaborate  arga- 
ment  to  convince  us  that  we  were  wrong.     But  they  hare  pre- 
sented nothing  new-— nothing  that  we  had  not  abeady  carefully 
considered  and  held  to  bo  insufScient  to  iuTalidate  the  law.     But 
it  is  not  strange  that  counsel  should  wish  to  have  the  question  re* 
examined  and  reconsidered.    The  question  is  a  difficult  one.    The 
aiguments  on  both  sides  are  nearly  equally  balanced,  and  different 
minds  might  honestly  come  to  different  conclusions  thereon* 
Sren  unprejudiced  minds  might  reach  different  conclusions,  while 
erery  prejudiced  mind  will  undoubtedly  reach  a  conclusion  corre« 
spending  with  its  own  prejudices,  or  its  own  interests.   Erery  per- 
■on  whose  interest  is  against  the  law  will  undoubtedly  beliere  that 
the  law  is  unconstitutional.     But  this  is  not  all.     The  arguments 
against  the  constitutionality  of  the  law  lie  principally  upon  the 
snrfaoe,  and  can  easily  be  seen  and  comprehended,  while  the  argu* 
ments  in  its  favor  lie  further  back  and  can  only  be  seen  or  compre- 
hended  by  greater  labor  and  by  severer  mental  effort    To  say  that 
aU  assessments  and  all  taxes  must  be  equal  and  uniform  in  order  to 
be  valid  ;  that  the  tax  in  this  case  is  not  equal  and  uniform,  and 
therefore  that  the  tax  in  this  case  is  void,  is  an  argument  so  short,  so 
simple,  so  logical,  and  so  easy  of  comprehension,  that  all  persons 
who  cannot  or  will  not  push  their  inquiries  into  a  broader  field  of 
investigation  will  gladly  accept  it  as  true,  and  think  it  conclusive. 
But  this  argument  is  not  sound.    The  fault  is  in  the  major  pre- 
mise of  the  syllogism.    All  assessments  and  all  taxes  are  not  re- 
quired to  be  equal  and  uniform.    It  is  true,  that  a  certain  degree 
of  equality  and  uniformity  must  prevail  in  all  assessments,  and  in 
aU  taxes,  or  they  will  be  void.     But  the  broad  proposition,  that  all 
assessments  and  all  taxes  must  in  all  respects  be  equal  and  uni- 
form, is  not  true,  and  in  the  nature  of  things  it  could  scarcely  in 
any  case  be  made  to  be  true.     Counsel  for  defendant  in  error,  all 
through  their  argument,  seem  to  have  mistaken  the  language  of 
our  Constitution.    Our  Constitution  provides  that  '^  the  legislature 
shall  provide  for  a  uniform  and  equal  rate  of  assessment  and  taxa- 
tion.'*   Const,  of  Kans.,  art.  11,  §  1.  It  does  not  provide  for  a  uni- 
form or  eqal  rule  of  assessment  or  taxation.     And  yet  counsel  all 
through  their  argument  continually  speak  of  the  '^  uniformity  of 
the  rule  of  assessment  and  taxation,"  instead  of  speaking  in  the 
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language  of  the  GonBtitution  of  *'  a  UDiform  and  equal  rate  of 
Beasment  and  taxation/'  They  use  the  language  of  the  Gonstitutionfl 
of  Ohio,  and  Wisconsin,  and  California,  and  several  other  States* 
instead  of  using  the  language  of  our  own  Constitution.  Now  why 
should  they  do  this,  if  they  really  believe  that  the  language  of  oar 
own  Constitution  is  sufficient  for  their  purpose  ?  Neither  does  oar 
Constitution  in  terms  require  that  all  property ^  except  such  as  it 
itself  exempts,  shall  bo  assessed  or  taxed  ;  nor  does  it  provide  ia 
terms  that  no  exemption  shall  be  allowed  except  such  as  it  allows. 
On  the  contrary,  it  provides  in  terms  that  *^  personal  property  to 
the  amount  of  at  least  two  hundred  dollars  for  each  family,  shaU  be 
exempt  from  taxation,"  and  by  this  language  unavoidably  implies 
that  more  than  two  hundred  dollars'  worth  of  personal  property 
may  be  exempted  by  statute.  In  this  particular,  as  well  as  m  the 
said  *^rate  of  taxation,"  our  Constitution  differs  from  those  of  many 
of  the  other  States.  These  differences  will  be  noted  in  the  opin- 
ion soon  to  be  delivered  in  the  case  of  FrandSy  State  Treair^  v.  A. 
T,  <&  S.  F.  Railroad  Co.  The  full  provision  of  our  Constitution 
upon  these  subjects  reads  as  follows  : 

'^  The  legislature  shall  provide  for  a  uniform  and  equal  rate  of 
assessment  and  taxation ;  but  all  property  used  exclusively  for 
State,  county,  municipal,  literary,  educational,  scientific,  religious, 
benevolent  and  charitable  purposes,  and  personal  property,  to  the 
amount  of  at  least  two  hundred  dollars  for  each  family,  shall  be 
exempted  from  taxation."    Const.,  art  11,  §  1. 

Counsel  for  defendant  in  error  refer  us  to  the  rule  of  taxation  as 
enunciated  in  the  case  in  9  Wis.  440.  Now  on  that  page 
is  found  the  brief  of  counsel  for  the  plaintiff,  in  the  case 
of  Milwaukee^  etc.,  R.  R.  Co,  v.  The  County  of  Waukesha.  Said 
counsel  in  that  case  was  opposed  to  the  law,  and  of  course  said  it 
was  invalid.  The  court  however  held  it  to  be  valid  and  constitu* 
tional.  In  the  opinion  the  court  say  :  '^  The  imposition  upon 
railroad  property,  by  the  act  of  1854,  does  not  violate  that  provision 
of  the  Constitution  of  Wisconsin  which  provides  a  uniform  rule  of 
taxation,  provided  like  property  pertaining  to  railroads,  or  all 
property  of  that  class,  is  alike  taxed,  or  alike  exempt,  as  it  appears 
to  be."  9  Wis.  449.  This  case  is  reported  in  a  note  to  the  case  of 
Knowlton  v.  Supervisors  of  Rock  Co.,  9  Wis.  410.  The  court  does 
not,  in  either  of  these  cases,  decide  that  property  other  than  that 
exempted  by  the  Constitution  may  not  also  be  exempted  from  tax* 
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ation  by  statntie.  In  the  first  case  mentioned,  the  court  decides 
as  above  stated ;  and  in  the  other  case,  the  court  decides  that  a 
part  of  the  property  in  any  given  district  cannot  be  taxed  ^'by  a 
different  rule  from  that  by  which  other  property  (in  the  same  dis- 
trict) is  taxed/' but  that  ^all  kinds  of  property  must  bo  taxed  uni- 
formly,  or  be  absolutely  exempt.''  Syllabus,  page  411.  See, also,  in 
this  connection,  ///.  Cent.  ff.  R.  Co.  t.  McLean  Co.,  17  111.  291. 

Now,  in  the  present  case,  the  real  estate  of  said  Bennington  town- 
ship is  all  ''taxed  uniformly  "to  pay  said  indebtedness,  and  the 
personal  property  is  all  *'  absolutely  exempt "  from  such  taxation. 
Is  not  this  in  accordance  with  the  said  Wisconsin  decisions?    We 
are  also  referred  to  a  decision  in  California.    But  in  California  the 
Constitution  requires  that  '^  all  properly  in  the  State  shall  be  taxed 
in  proportion  to  its  value,"  and  ''  taxation  shall  be  equal  and  uni- 
form."    We  are  also  referred  to  decisions  in  Indiana.     Now  if  we 
understand  the  following  decisions  in  Indiana,  property  may  be 
exempted  from  taxation  by  statute  which  is  not  so  exempted  by 
the  Constitution:  Bank  v.  City  of  New  Albany ,  11  Ind.  139,  142; 
ConnersviUe  v.  Bank,  16  id.  106;  King  v.  Madison,  17  id.  48.    We 
do  not  take  issue  with  any  decision  in  any  State  referred  to  by 
counsel  for  plaintiffs  below;  and  so  far  as  the  present  case  is  con- 
cerned we  might  well  admit  that  each  of  such  decisions  would  be 
held  to  be  good  law  in  Kansas,  eyen   under  our  Constitution. 
The  case  before  us  is  outside  of  all  ordinary  cases,  and  is  simply 
analogous  to  the  said  Sedgwick  county  case  reported  in  16  Kans. 
498. 

As  we  have  before  stated,  it  is  not  necessary  that  all  assessments 
and  all  taxes  in  Kansas  should  be  equal  and  uniform  in  order  to  be 
valid.  See  Glasgow  v.  Eoiose,  43  Mo.  480,  and  ///.  Cent.  R.  Co.  v. 
McLean  Co.,  17  111.  291  et  seq.  And  we  suppose  that  no  person 
who  has  been  able  to  give  the  subject  any  careful  consideration 
will  so  contend.  First:  The  aggregate  amount  and  rate  of  assess- 
ment and  the  aggregate  amount  and  rate  of  taxation  vary  in 
almost  every  county,  city,  town,  township  and  school  district  in 
this  State.  The  aggregate  rate  in  some  places  is  as  high  as  five 
per  cent  on  the  valuation  of  property,  and  in  other  places  it  is  as 
low  as  one  or  two  per  cent.  And  yet  the  Constitution  says  tliat 
'*  the  legislature  shall  provide  for  a  uniform  and  equal  rate  of 
assessment  and  taxation."  Now  does  this  mean  **  a  uniform  and 
equal  rate  of  assessment  and  taxation  "  throughout  the  State^  and 
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for  every  part  and  portion  of  the  State?  And  if  not,  why  not? 
Can  any  one  giro  any  safficient  reason  why  not?  Of  course  every 
one  knows  that  the  Constitution  does  not  mean  (although  it  may 
seem  to  say  so)  that  the  '^  rate  of  assessment  and  taxation"  shall 
be  so  '' uniform  and  equal"  throughout  the  State  that  if  the 
aggregate  rate  of  taxation  in  any  one  school  district  or  township 
in  the  State  should  be  just  two  per  cent  on  the  valuation,  that  the 
aggregate  rate  of  assessment  and  taxation  in  every  other  part  and 
portion  of  the  State  should  also  be  just  two  per  cent  And  yet^ 
who  can  give  an  intelligent  and  logical  reason  why  the  Gonstitn* 
tion  does  not  mean  this?  There  are  reasons,  and  sufficient  reasons, 
but  they  do  not  float  upon  the  surface.  And  hence  we  would 
expect  that  strict  constructionists  and  superficial  reasoners  would 
refuse  to  receive  them,  and  would  deny  their  validity,  even  when 
shown  to  them,  unless  they  assent  through  fear  of  ridicule  for 
adopting  sach  an  impracticable  view  of  the  Constitution.  Upon 
this  question,  see  Bright  v.  McCullough^  27  Ind.  223,  229  et  seq. 
and  cases  there  cited.  We  have  shown  one  exception  to  the  rule 
that  all  assessments  and  all  taxes  must  be  equal  and  uniform;  and 
this  one  exception  alone  destroys  the  universality  of  the  rule  con- 
tended  for  by  the  defendants  in  error,  and  to  this  extent  it 
weakens  their  argument  based  upon  the  universality  of  such  rule. 
But  there  are  several  other  exceptions,  some  of  which  we  will 
mention. 

It  seems  to  be  almost  universally  admitted  that  said  constitu- 
tional  provision,  requiring  that  assessments  and  taxes  should  be  at 
an  equal  and  uniform  rate,  does  not  apply  to  such  special  assess- 
ments or  special  taxes  (usually  called  '^  special  taxes  "  in  this  State) 
as  are  imposed  upon  abutting  lot-owners  in  cities,  towns,  or  villages, 
for  street  improvements.  It  has  always  been  so  held  in  this  State 
(Hines  v.  Leavenworth  City^  3  Eans.  186,  197,  and  subsequent 
cases),  and  has  generally  been  so  held  in  other  States  under  similar 
constitutional  provisions.  Now  the  special  and  local  impositions 
are  clearly  assessments,  and  clearly  taxes;  but  still  it  is  almost  uni- 
versally admitted  that  they  are  not  such  assessments  and  such 
taxes  as  are  contemplated  by  said  constitutional  provision.  Now 
why  are  they  not?  Can  any  one  tell?  We  do  not  propose  in  this 
opinion  to  give  any  answer. 

Neither  does  said  constitutional  provision  apply  strictly  to  license- 
taxes.    Leav,  City  v.  Booths  15  Eans.  628,  635;  Fretweil  v.  City  of 
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Tn^y  18  id.  271.    In  the  case  of  Leav.  City  y.  Booth,  first  referred 
tOi  it  is  said  that  — 

"  A  proper  license-tax  is  not  a  tax  at  all,  within  the  meaning  of 
the  CTonstitntion,  or  even  in  the  ordinary  signification  of  the  word 
'  tax/     cay  of  East  Sf.  Louis  y.  Wehrung,  46  111.  395;  Addison  v. 
Saulnier,  19  Cal.  83;  Carter  v.  Dow,  16  Wis.  298;  State  v.  Herod, 
29  Iowa,  123, 125;  Mitchell  v.  Williams,  27  Ind.  62.     This  is  so 
even  where  the  license-tax  is  much  greater  than  the  mere  cost  of 
iflsaing  the  license,  and  even  where  the  snrplas  fund  incidentallj 
arising  from  the  issuing  of  the  license  goes  into  the  treasury  to 
swell  the  general  revenue  fund.    Charity  Hospital  t.  Stickney,  2 
La.  Ann.  550;  Tenney  v.  Lenz,  16  Wis.  566,  567 ;  Chilvers  t.  The 
People^  11  Mich.  43;  Ash  v.  The  People,  id.  347;  Baker  v.  City  of 
Cincinnati,  11  Ohio  St.  534,  543,  544;  Johnson  v.  Philadelphia,  60 
Penn.  St.  445,  450;  Henry  v.  The  State,  26  Ark.  523,  525;  Orton 
Y.  Brown,  35  Miss.  426.    And  there  are  still  other  decisions,  hold- 
ing that  the  constitutional  provisions  with  reference  to  taxation 
haTe  no  reference  to  the  collection  of  license-taxes,  among  which 
are  the  following:  Anderson  v.  Kerns  Draining  Co,,  14  Ind.  201; 
Thomasson  v.  Tlie  State,  15  id.  449,  451;  Bright  v.  McOullough,  27 
id.  223,  232;  TTie  People  v.  Coleman,  4  Cal.  46." 

Neither  do  we  suppose  that  capitation  taxes,  or  poll-taxes,  or 
requirements  to  work  on  the  roads,  or  to  train  in  the  militia,  come 
within  said  constitutional  provision,  although  evidently  they  are 
all  taxes  in  one  sense.  Saioyer  y.  City  of  Alton,  4  111.  127, 130; 
Town  of  Pleasant  v.  Kost,  29  id.  490,  494. 

But  even  those  assessments  and  those  taxes  which  do  come 
within  said  constitutional  provision  are  not  required  to  be,  and  are 
not  always  in  pi-actice,  made  and  levied  by  a  "uniform  ruleP 
Railroad  property  is  assessed  in  one  manner,  while  other  property 
is  assessed  in  quite  a  different  manner;  and  still  all  these  assess- 
ments are  held  to  be  valid.  Oulf  R.  R,  Co.  v.  Morris,  7  Kans. 
210,  220  et  seq.  Different  officers  may,  and  sometimes  do,  assess 
different  pieces  of  property  belonging  to  even  the  same  individual. 
Id.  227,  and  Gen.  Stat,  p.  266,  §  53;  p.  1033,  §  38,  and  p.  1041, 
§  65.  Personal  property  is  assessed  and  taxed  by  various  rules. 
Some  of  it  is  assessed  and  taxed  where  the  owner  resides,  without 
regard  to  where  the  property  is  situated.  Some  of  it  is  assessed 
and  taxed  where  the  property  is  situated,  without  regard  to  where 
the  owner  resides.    And  some  of  it,  to  wit,  bank  stock,  is  assessed 
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and  taxed  where  the  business  of  the  bank  is  done,  without  regard 
to  where  the  owner  of  the  stock  resides,  or  where  the  bulk  of  the 
property  of  the  bank  is  situated,  or  where  the  certificates  of  stock 
are  held.    Laws  of  1876,  p.  57,  g  7.     And  it  has  been  held  in  thia 
State  that  in  certain  cases  the  entire  partnership  property  of  a  firm 
may  be  taxed  in  one  county,  while  some  of  the  partners  may  reside 
in  other  counties.    Swallow  v.  Thomas,  15  E[ans.  66.    All  this  we 
think  is  generally  considered  legal  under  our  Constitution.    Taxes 
are  levied  by  various  officers.    State  taxes  are  usually  levied  by 
special  act  of  the  legislature,  and  other  taxes  are  usually  levied  by 
local  officers  under  general  laws.     But  the  same  local  officers  for 
any  taxing  district  do  not  always  levy  all  the  taxes  for  such  taxing 
district    Take  cities  of  the  second  class,  for  instance;  and  in  such 
cities  some  of  the  taxes  are  levied  by  the  mayor  and  council;  Laws 
of  1873,  p.  128,  §  32;  some  of  them  are  levied  by  the  board  of 
education;  Laws  of  1876,  p.  272,  §  18  ;  and  still   another  portion 
of  such  taxes  may  bo  levied  by  the  county  clerk  of  the  county  in 
which  such  city  is  situated;  Laws  of  1875,  p.  45,  §  6.     The  most 
of  the  school  district  taxes  are  levied  by  the  school  districts  them« 
selves,  but  some  of  such  taxes  may  be  levied  by  the  county  com- 
missioners.   Laws  of  1876,  p.  278,  §  11.    These  are  only  examples. 
Other  taxes  are  levied  by  still  other  persons.     Now  with  all  these 
examples  and  illustrations  before  us,  how  can  it  be  said  that  all 
assessments  and  all  taxation  are  governed  by  a  "  uniform  rule?  " 

We  need  not  multiply  illustrations.  The  fact  is,  that  the  Con- 
stitution only  requires  that  all  ordinary  and  usual  assessments  and 
taxation  shall  be  imposed  at  a  "  uniform  and  equal  rate;  '*  and  all 
extraordinary  and  uncommon  kinds  of  assessment  and  taxation 
are  left  to  be  regulated  by  law  in  the  same  manner  as  the  same 
would  be  regulated  if  said  constitutional  provision  did  not  exist 
Now  to  tax  the  property  of  one  township  to  pay  the  debt  of 
another  township,  is  an  extraordinary  and  uncommon  kind  of  tax- 
ation. It  can  only  happen  by  the  change  of  the  boundary  lines 
of  one  or  more  townships.  It  can  perhaps  never  happen  more 
than  once  to  the  same  locality.  And  it  can  seldom  happen  even  once 
to  any  one  locality.  Constitutions  are  not  generally  framed  to 
meet  extraordinary  and  exceptional  cases,  but  only  to  prescribe 
general  rules  for  ordinary  cases.  Our  Constitution  provides  that 
"all  county  officers  shall  hold  their  offices  for  the  term  of  two 
years,  and  until  their  successors  shall  be  qualified."    (Const.,  arti 
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9,  §  3) ;  aud  yet  this  coart  held  that  when  a  new  coanty  is  organ- 
ised that  the  first  coanty  officera  may  be  elected  for  a  less  term 
than  two  years;  that  the  Constitution  *'  applies  only  to  the  regular 
term  of  the  office,  and  not  to  vacancies,  or  exceptional  cases." 
Hagerty\.  Arnold,  13  E^ans.367.  In  the  organization  of  new  conn- 
jes  and  new  townships  some  things  must  be  done  which  in  the 
very  nature  of  things  cannot  come  under  any  of  the  general  rules 
established  for  older  counties  and  older  townships.  And  in  sach 
cases  it  is  hardly  fair  to  say  that  the  f ramers  of  the  Constitution 
intended  that  all  of  the  particular  provisions  of  the  Constitution  for 
older  counties,  or  older  townships,  should  apply  with  all  their  force 
and  rigor  to  the  new  counties  and  new  townships,  as  first  organized, 
and  thereby  preyent  the  legislature  from  doing  justice  in  the  par- 
ticular case.  It  is  more  reasonable  to  suppose  that  in  such  cases 
BDch  provisions  were  intended  to  apply  to  such  extraordinary  and 
exceptional  cases  only  so  far  as  in  the  nature  of  things  they  could 
reasonably  be  made  to  apply. 

In  the    case  of  Comm'rs  of  Sedgwick  Co.  v.  Bunker,  16  Kans. 
604,  the  following  language  is  used  :    "  When  a  debt  is  created 
against  a  county,  all  the  taxable  property  therein,  real  and  personal, 
becomes   liable  to  pay  the  same.    The  real  estate  becomes  perma- 
manently   liable   (except  for  subsequent  legislation),  because  the 
owner  thereof  cannot  remove  it  out  of  the  county ;  but  the  per- 
sonal property  does  not  become  so  liable,  for  personal  property 
may  be  removed  out  of  the  county  at  any  time  at  the  pleasure 
of  the  owner.     If  the  legislature  should  change  the  t>oundary  lines 
of  any  connty,  and  in  doing  so  should  set  off  a  strip  of  the  terri- 
tory thereof  to  some  other  county,  then  the  legislature  might  at 
the  same  time  enact  that  such  strip  should  continue  to  be  liable  for 
the  payment  of  its  share  of  the  debts  of  the  county  to  which  it 
formerly  belonged,  or  the  legislature  might  entirely  relieve  such 
strip  from  all  such  liability.  And  it  would  seem  that  the  legislature 
ought  to  have  the  power  to  relieve  such  strip  from  a  portion  of  such 
fiability,  and  to  .continue  its  responsibility  for  the  other  portion. 
At  least,  it  would  seem  that  the  legislature  should  have  the  power 
to  8ay  that  the  real  estate  shall  continue  liable,  and  the  personal 
property  not.     It  would  hardly  seem  that  the  detached  territory 
should  complain  because  of  such  an  arrangement,  for  the  tax  pay- 
ers of  the  strip  would  have  no  more  taxes  to  pay  on  their  reai  estate 
in  proportion  to  its  value  than  the  tax  payers  of  the  county  from 
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which  the  strip  was  taken  would  have  to  paj   on  their  real  estate, 
and  they  would  have  nothing  to  pay  on  their  personal  property. 
They  would  have  the  advantage  of  the  tax  payers  of  the  county  in 
not  having  any  personal-property  tax  to  pay.     Not  taxing  the  per- 
sonal property  of  the  strip,  however,  makes  the  tax  on  all  the  other 
property  both  of  the  county  from  which  the  strip  is  taken,  and  the 
strip  itself,  higher  than   it.  otherwise  would  be.     But  as  such  a 
thing  would  not  make  the  tax  void  as  to  the  tax  payers  of  the 
county,  could  it  make  it  void  as  to  the  tax  payers  of  the  strip  ?** 
16  Eans.  50.4,  505.    The  legislature  in  such  a  case  treats  the  real 
estate  of  the  strip,  for  the  purpose  of  paying  the  existing  bonded 
indebtedness  of  the  county,  as  though  the  strip  still  remained  a 
part  of  the  county.     But  it  treats  the  personal  property  as  though 
it  were  removed  from  such  county.    That  is,  for  the  purpose  of 
paying  said  bonded  indebtedness  the  real  estate  of  the  strip  ia 
treated  as  remaining  with  the  county,  and  is  treated  as  though  it 
and  the  county  together  still  formed  one  taxing  district ;  and  by 
so  treating  the  same,  the  rate  of  assessment  and  taxation  for  such 
indebtedness  is  equal  and  uniform  within  such  taxing  district.   But 
the  personal  property  of  the  strip  is  treated  as  having  been  removed 
from  the  county,  and  as  having  been  placed  in  another  county,  and 
another  taxing  district;  and  by  so  treating  the  same,  the  rate  of 
assessment  and  taxation  in  this  other  taxing  district  is  also  equal 
and  uniform.     Now  the  legislature  has  the  power  in  other  cases,  to 
change  the  situs  of  personal  property  for  the  purposes  of  taxation, 
although  no  change  is  made  in  its  actual  situs.     In  the  case  of 
Swallow  V.  TJiomaSj  15  Kans.  68,  it  was  said  by  this  court  that  as  to 
*'  the  power  of  the  legislature  to  separate,  for  the  purposes  of  tax- 
ation, the  situs  of  personal  property  from  the  domicile  of  its  ovmer, 
there  can  be  no  doubt;  Tappan  v.  National  Bank,  19  Wall.  490; 
nor  any  of  the  fact  that,  unless  it  has  so  separated  it,  it  is  taxable 
at  his  domicile."    See,  also,  First  National  Bank  v.  Smith,  65  IlL 
44.     In  the  case  of  Oriffifh  v.  Carter,  8  Kans.  565,  it  was  held  that 
a  stock  of  goods  kept  for  sale  in  CoSej  county,  and  which  perhaps 
had  never  been  in  Douglas  county,  was  nevertheless  taxable  in 
Douglas  county  where  the  owner  of  the  property  resided,  and  was 
'*  exempt  from  taxation  in  Coffey  county."    That  is,  the  situs  of  the 
property  for  the  purposes  of  taxation  was  in  Douglas  county, 
although  the  actual  situs  of  the  property  may  never  haro  been 
there,  and  was  exclusively  in  Ooffey  county.     That  same  kind  of 
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property  would  now  under  the  same  circumstanceB  be  taxed  in 
CoSey  county.  The  legislature  has  changed  the  law  in  this  respect. 
Laws  of  1876,  page  57,  §  7.  And  the  legislature  in  making  such 
change  has  not  only  changed  the  taxable  situs  of  such  property 
from  Douglas  to  Coffey  county  and  the  rule  of  taxation  in  this 
respect,  but  it  has  also  to  some  extent  changed  the  rate  of  taxa- 
tion ;  for  a  little  higher  rate  of  taxation  must  now  be  imposed  in 
Douglas  county,  and  a  little  lower  rate  in  Goffey  county,  to  raise 
the  same  amount  of  tax  in  each  of  the  said  counties  than  would 
have  been  necessary  to  impose  if  the  taxable  situs  of  said  property 
had  not  been  changed.  And  yet,  such  a  change,  snd  such  a  state 
of  things,  are  legal,  according  to  the  decision  made  in  the  case  ol 
Swallow  Y.  Thomas,  supra.  That  is,  according  to  the  decisiona 
made  in  said  cases  of  Oriffith  y.  Carter ,  and  Swallow  y.  T%omaSy  the 
legislature  may  tax  or  exempt  certain  property  in  Douglas  county, 
as  it  chooses,  and  may  exempt  or  tax  the  same  property  in  Goffey 
county,  as  it  chooses,  proYided  the  property  is  taxed  only  in  one 
county  and  exempted  only  in  one  county.  And  according  to  said 
cases,  the  rate  of  taxation  would  be  equally  equal  and  uniform 
under  said  constitutional  proYision,  whether  the  property  was  taxed 
or  exempted  in  either  of  said  counties,  proYided,  of  course,  that  it 
was  taxed  in  one  and  exempted  in  the  other.  It  is  further  said,  in 
the  case  of  CommWs  of  Sedgwick  Co,  y.  Bunker ,  supra:  '^But 
suppose  the  personal  property  of  the  strip  should  also  be  taxed ; 
then  must  the  personal  property  brought  on  to  the  strip  after  its 
separation  from  the  county  be  also  taxed  ?  It  was  not  liable  for 
any  debt  of  the  county  before  the  separation.  Perhaps  if  the 
strip  had  remained  attached  to  the  county  it  never  would  have  been 
brought  on  to  the  strip,  and  therefore  never  would  have  been  liable 
for  any  tax  or  debt  of  the  county.  Perhaps  the  detaching  of  the 
strip  had  a  controlling  influence  in  bringing  such  property  onto 
the  strip.  Then  should  such  property  be  taxed  to  pay  such  debt  ? 
The  debt  may  not  be  due  for  thirty  years  after  the  detaching;  and 
should  property  brought  onto  the  strip  twenty  or  thirty  years 
after  its  separation  from  the  county  be  t^xed  to  pay  an  old  debt  of 
the  county?  These  are  probably  questions  for  the  legislature, 
and  not  for  the  courts.  But  even  if  any  portion  of  the  personal 
property  situated  on  said  strip  should  not  be  taxed  to  pay  said  debt, 
then  the  uniformity  of  taxation  contended  for  by  the  defendant 
▼ould  be  destroyed."    16  Eans.  505.     Suppose  that  within  ten  or 
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fifteen  years  from  this  time  two  men  shoald  emigrate  from  some 
other  State  to  Kansas.  Neither  has  ever  before  been  in  Kansas, 
or  owned  property  therein,  but  each  brings  with  him  from  his  for- 
mer home  a  considerable  amount  of  personal  property.  One  settles 
with  his  property  in  said  county,  the  other  goes  onto  said  strip. 
One  surrenders  himself  with  all  his  property  to  the  jurisdiction  of 
said  county,  receives  the  benefits  of  all  the  property  and  institu- 
tions belonging  to  the  county,  and  both  he  and  his  property 
become  liable  to  taxation  therein.  The  other  never  enters  within 
the  limits  of  said  county,  and  never  owns  or  has  any  property 
therein.  Now  is  there  no  stronger  reason  for  taxing  the  one  to  help 
pay  the  said  debt  of  said  county,  than  for  taxing  the  other?  Coun* 
gel  for  defendants  in  error  in  this  case  say  not;  but  it  would  seem 
to  us  otherwise.  See  opinion  in  the  case  of  Chandler  v.  Reynolds, 
soon  to  be  delivered. 

But  we  must  conclude.  We  have  already  extended  this  opinion 
to  a  greater  length  than  was  probably  necessary;  and  yet  we  have 
not  exhausted  the  subject.  To  enunciate  a  few  superficial  abstract 
propositions,  and  then  follow  them  to  their  logical  sequences,  is 
comparatively  an  easy  task.  But  to  enter  upon  a  real  investigation 
of  a  difficult  and  complicated  subject,  and  examine  it  in  all  its 
multifarious  relations  and  countless  details,  requires  more  time, 
labor,  and  research  than  we  have  time  to  give  to  i  t.  We  have  extended 
tliis  opinion,  however,  thus  far  in  order  to  show  that  the  general 
abstract  propositions  relied  upon  by  the  defendants  in  error  do  not 
state  correctly  either  the  letter  or  the  spirit  of  the  Constitution. 
They  are  too  general.  They  cover  too  much  ground.  They  embi-are 
within  their  comprehensive  terms  too  many  particulars.  No  pro- 
vision of  the  Constitution  can  be  found  so  comprehensive  or  so 
sweeping  in  its  general  terms.  Hence,  although  said  general  propo- 
sitions of  the  defendants  in  error  may  seem  to  be  generally  true 
in  their  application  to  cases,  still  they  cannot  always  be  true,  and 
must  in  many  cases  be  subject  to  exceptions  and  limitations.  Gen- 
eral propositions  of  law,  however,  are  generally  subject  to  excep- 
tions and  limitations,  and  much  of  the  labor  of  courts  is  devoted  to 
ascertaining  and  designating  these  exceptions  and  limitations.  And 
here  comes  the  conflict.  Technical  and  superficial  reasoners,  jxjr- 
sons  whose  prejudices  or  interests  are  with  the  general  proposition, 
and  those  who  cannot  or  will  not  investigate  a  subject  in  all  its 
manifold  details,  will  refuse  to  recognize  the  exceptions  or  tha 
limitarions,  and  will  cling  to  the  general  proposition. 
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We  do  not  wish  in  this  case  to  fix  the  boundaries  of  the  operation 
of  said  constitutional  provision.  The  task  wonld  be  too  difficult, 
and  we  could  not  do  it  if  we  would.  Nor  do  we  wish  to  decide 
where  said  provision  will  apply,  or  where  it  will  not  apply,  any 
further  than  is  necessary  for  the  decision  of  this  particular  case. 
Indeed,  all  that  we  wish  to  decide  is,  that  said  constitutional  pro- 
vision does  not  apply  in  this  case  to  such  an  extent  as  to  render 
said  sections  3  and  4  of  said  act  of  1873  unconstitutional  and  void. 
No  other  questions  are  in  fact  determined,  whatever  may  be  said 
in  the  opinion.  Whether  it  is  within  the  power  of  the  legislature 
to  authorize  the  imposition  of  a  greater  rate  of  taxation  upon  any 
part  of  the  property  of  a  detached  portion  of  any  county  or  town- 
ship to  pay  indebtedness  contracted  by  such  county  or  township 
pior  to  its  division,  tlian  upon  the  property  of  the  county  or  town- 
ship itself,  is  not  decided  in  this  case.  The  only  effect  of  this 
decision  is,  that  it  announces  the  principle  that  the  legislature  may 
when  dividing  a  county  or  township  relieve  the  personal  property 
of  the  detached  territory  from  all  liability  for  previous  debts  of  the 
county  or  township  while  continuing  the*  liability  of  all  the  other 
property.  Nothing  else  is  decided.  The  judgment  of  the  court 
below  will  be  reversed,  and  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

All  the  justices  concurring. 

Jridgment  reversed. 


Thb  State  v.  LEWia 

O9Kan8.200.) 
Criminal  lata  —  duren — escape  and  stibieqaent  acqtdUoL 

The  mere  fact  that  a  prisoner  brought  before  the  examining  magistrate 
remains  handcuffed  daring  the  proceedings,  and  in  that  condition  waives  a 
preliminary  examination,  will  not  support  a  plea  in  abatement  to  the 
information  of  the  offense.    {See  note,  p.  IIG.) 

Where  one,  being  imprisoned  and  awaiting  trial  on  a  criminal  charge,  escapes, 
and  being  re-arrested  is  tried  and  acquitted  of  such  charge,  he  cannot  main- 
tun  such  acquittal  in  bar  of  an  information  for  such  escape,  under  a  statute 
providing  for  the  punishment  of  any  person  escaping  *'  before  oonvictloii.'' 
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INFORMATION  for  escape.    The  opinion  states  the  facts.    The 
defendant  was  convicted  and  sentenced,  stiid  appealed. 

Sniiih  i&  Solomon,  and  W.  D.  Oilbert,  for  appellant 

Valentike,  J.  This  was  a  criminal  prosecntion  for  an  alleged 
yiolation  of  section  ]83  of  the  act  relating  to  crimes  and  pnnish* 
ments.    Oen.  Stat.  357.    Said  section  reads  as  follows: 

"  §  183.  If  any  person,  lawfully  imprisoned  or  detained  in  any 
county  jail  or  other  place  of  imprisonment,  or  in  the  custody  of  any 
oflScer,  upon  any  criminal  charge,  before  conviction,  for  the  viola- 
tion of  any  penal  statute,  shall  break  such  prison  or  custody  and 
escape  therefrom,  he  shall  upon  conviction  be  punished  by  confine- 
ment and  hard  labor  for  a  term  not  exceeding  two  years,  or  in  a 
county  jail  not  less  than  six  months." 

The  facts  of  the  case,  so  far  as  it  is  necessary  to  state  them,  are 
as  follows:  The  defendant  was  imprisoned  in  the  county  jail  of 
Atchison  county,  in  the  custody  of  the  jailer  of  said  county,  upon 
the  criminal  charge  of  burglary  in  the  second  degree,  as  defined  by 
section  68  of  the  act  relating  to  crimes  and  punishments  (Oen. 
Stat.  330),  awaiting  a  trial  upon  such  charge;  and  while  so 
imprisoned  as  afoi*esaid  he  broke  said  jail  and  said  custody,  and 
escaped  therefrom.  Afterward  a  warrant  was  duly  issued  by  a 
justice  of  the  peace  of  said  county  for  his  arrest  upon  the  charge  of 
breaking  said  jail  and  custody  as  aforesaid.  Upon  such  warrant 
he  was  duly  arrested  by  the  sheriff  of  said  county  and  a  policeman 
of  the  city  of  Atchison,  and  was  handcuffed  and  taken  before  said 
justice  for  a  preliminary  examination,  whereupon,  without  said 
handcuffs  being  removed,  and  in  the  presence  of  said  sheriff  and 
said  policeman,  and  said  justice  and  the  county  attorney  of  said 
county,  he  waived  a  preliminary  examination,  and  was  returned  to 
said  jail.  Afterward  he  was  tried  upon  the  charge  of  burglary,  and 
was  acquitted.  The  county  attorney  thereupon  filed  an  informa- 
tion in  the  District  Court  of  said  county  against  the  defendant, 
duly  charging  him  with  the  offense  of  breaking  said  jail  and  cus- 
tody, and  escaping,  as  aforesaid  ;  upon  which  information  the 
defendant  was  duly  arraigned  and  pleaded  successively  as  follows: 
Ist.  A  plea  in  abatement,  that  he  was  handcuffed,  and  in  the  cus- 
tody of  said  sheriff  and  said  policeman,  when  he  waived  said 
preliminary  examination,  and,  therefore,  that  said  waiver  waa  a 
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nnUity,  and  that,   therefore,  the  county  attorney  had  no  power 

to  file  said  information.     2d.  A  plea  m  bar,  that  he  had  been  tried 

mnd  acquitted  on  the  charge  of  burglary,  and  that,  therefore,  be 

oould  not  be  tried  or  conyicted  npon  the  charge  of  breaking  said 

jail.    3d.  The  general  plea  of  **  not  guilty." 

The  county  attorney  demurred  to  the  first  two  pleas,  and  the 
ooart  below  sustained  both  of  the  demurrers,  and  we  think  cor* 
rectly.    There  was  no  pretense  that  any  means  were  used  with  the 
intent  that  such  means  would  cause  the  defendant  to  waive  said 
preliminary  examination;  no  pretense  that  the  defendant  had  any 
cause  to  fear  that  justice  would  not  be  done  him,  except  the  mere 
presence  of  said  officers,  and  that  he  was  handcuffed;  no  pretense 
that  any  wrong  was  done  him,  except  merely  the  receiving  of  said 
waiver  while  the  defendant  was  handcuffed;  and  no  pretense  that 
any  of  these  things  worked  any  prejudice  to  the  defendant's  sub- 
stantial rights  on  the  final  trial  of  the  case  in  the  District  Court 
npon  its  merits.     We  cannot,  therefore,  reverse  the  j'udgment  of 
the  District  Court  rendered  upon  the  verdict  of  an  impartial  jury, 
after  a  fair  trial  has  been  had  on  the  merits  of  the  case  in  that 
coart,  merely  because  the  defendant  waived  a  preliminary  examina- 
tion before  an  examining  magistrate  while  he  was  handcuffed. 

The  defendant  also  claims  that,  as  he  was  acquitted  on  the  charge 
of  burglary,  therefore,  that  he  did  not  commit   the  offense  of 
escaping  from  said  jail  '* before  conviction"  upon  said  charge  of 
burglary.     We  think  otherwise.     His  offense  of  escaping  from  said 
jail  comes,  as  we  think,  within  the  letter  and  the  spirit  of  the  stat- 
utes prohibiting  escapes.     He  escaped  from  imprisonment  for  an 
alleged  burglary,  and  had  never  been  convicted  of  such  burglary. 
His  offense,  therefore,  comes  within  the  exact  letter  of  the  statute, 
and  of  that  section  of  the  statute  under  which  he  was  prosecuted. 
He  escaped  ''  before  conviction."    His  offense  also  comes  withm  the 
spirit  of  the  statute.    The  spirit  of  the  statute  as  gathered  from 
sections  167  to  187  of  the  Crimes  Act  (Gen.  Stat  354  to  358),  is  to 
paniah  for  all  escapes  from  lawful  custody.    Some  of  said  sections 
provide  for  punishing  for  escapes  made  from  custody  m  criminal 
cases*  some  for  escapes  made  in  civil  cases;  some,  where  convictions 
have  already  been  had  in  criminal  cases,  and  some  '^  before  convic- 
tion^ in  criminal  cases.    And  taking  said  sections  all  together, 
Vid  constming  said  section  183  as  we  construe  it,  they  provide  for 
yonighing  for  escapes  from  lawful  custodyin  all  cases.     If  said 
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fiection  183  is  to  be  construed  as  the  defendant  claims  that  it  should 
be  constraed,  then  it  would  be  improper  in  any  case  to  try  a  defend- 
ant for  an  escape  until  after  a  trial  and  conviction  upon  the  origi- 
nal charge;  for  if  he  should  by  any  means  procure  an  aoquitt&l 
upon  the  original  charge,  or  a  dismissal  of  the  case,  or  a  nolle  pros^ 
to  be  entered  therein,  then  he  would  not  have  been  guilty  ot 
oommitting  any  offense  by  making  such  escape.    When  a  party  is 
in  legal  custody,  and  commits  an  escape,  we  do  not  think  that  it 
depends  upon  some  future  contingency  as  to  whether  such  escape 
ia  an  offense  or  not. 

As  to  permitting  a  witness'  name  to  be  indorsed  on  a  criminal 
information  at  the  time  of  the  trial,  and  permitting  such  witness 
to  testify  in  the  case,  see  The  State  y.  Dickson^  6  Eans.  209, 219. 

We  do  not  think  the  court  below  committed  any  substantial 
error  m  this  case,  and,  therefore,  its  judgment  will  be  affirmed. 

All  the  justices  concurring. 

Judgment  affirmed. 

Note  bt  tbb  Rbportkr.— "It  was  formerly-  the  practice  to  require  the  piiaoner  to  hold 
ap  his  hand,  the  more  completely  to  identify  him  as  the  person  named  lo  the  indict 
ment,  but  the  ceremony,  which  was  never  ■essentially  neoessaiy,  is  now  disused ;  and 
the  ancient  form  of  asking  him  how  he  will  be  tried  is  also  obsolete.  The  prisoner  is 
to  be  brought  to  the  bar  without  irons,  shackles,  or  other  restraint,  unless  there  be 
danger  of  escape ;  and  ought  to  be  used  with  all  the  humanity  and  gentleness  which  is 
consistent  with  the  nature  of  the  thing,  and  under  no  terror  or  uneasiness  other  than 
what  proceeds  from  a  sense  of  his  guilt  or  the  misfortune  of  his  present  circumstanoes. 
2  Hawk. ,  ch.  28,  8 1 .  In  i>z]/er*fl  Case,  16  St.  Tr.  180,  a  distinction  is  made  between  the 
time  of  arraignment  and  the  time  of  trial,  and  the  prisoner  was  obliged  to  stand  at  tlie 
bar  in  irons  during  his  arraignment ;  but  the  ruling  in  that  oase  is  at  Tarianoe  with 
the  authority  of  all  the  expositors  of  the  common  law.  The  Union,  oh.  6,  S 1  (6f)t  says; 
*  It  is  an  abuse  that  a  person  be  laden  with  iron,  or  put  to  pain  before  attainted  of 
felony.*  Britton ,  oh.  5,  fo.  14,  says :  *  If  felons  come  in  Judgment  to  answer,  eto.,  they 
shall  be  out  of  irons  and  all  manner  of  bonds,  so  that  their  pain  shaU  not  take  away 
any  manner  of  reason,  nor  constrain  them  to  answer  but  at  their  free  wtil.**  8  Whaii- 
Cr.  Law,  6  8154,  note  b. 

In  StaU  v.  Krino%  64  Mo.  601  ,the  oourt  said:  *'  It  seems  Tery  dear,  that  without  some  good 
reason,  authorizing  the  criminal  court  to  depart  from  the  general  practice  hi  England  and 
in  this  country,  the  shackles  of  the  prisoner,  when  brought  before  the  jarj  tor  trial,  should 
be  removed .  We  have  no  doubt  of  the  power  of  the  criminal  court,  at  the  commencement, 
or  during  the  progress  of  a  trial,  to  make  such  orders  as  may  be  necessary  to  secure  a  quiet 
and  safe  one,  but  the  facts  stated  hf  the  court  in  this  case,  as  shown  by  the  record,  that 
the  prisoner  had  assaulted  a  person  in  court,  about  three  months  before  the  term  at  which 
he  was  tried,  would  hardly  authorize  the  court  to  assume  that,  on  his  trial  for  life,  he 
would  be  guilty  of  similar  outrages .  There  must  be  some  reason,  based  on  the  conduct  of 
the  prisoner,  at  the  time  of  the  trial,  to  authorise  so  Important  a  right  to  be  forfeited. 
When  the  court  allows  a  prisoner  to  be  brought  before  a  Jury  with  his  hands  ciiained 
in  irons,  and  reftises,  on  his  application,  or  that  of  his  counsel,  to  order  their  removal 
the  jury  must  necessarUy  conceive  a  prejudice  against  the  accused,  as  being  in  thi 
opinion  of  the  Judge  a  dangerous  man,  and  one  not  to  be  trusted,  even  under  the  sur- 
i«fllanoe  of  ofioers.   Besides,  the  condition  of  the  prisoner  In  shaddes  ma/i  to  some  ea* 
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deprive  him  of  the  free  «ad  calm  use  of  all  his  Cacultiea.**  A  comie^km 
on  this  aooonnt 
See,  also,  People  r.  Hdmnoton,  48  Gal.  166:  10  Am.  Rep  196,  wiiere  the  same  doctrine 
held,  the  court  ohserving: :  *■  In  my  opinion,  any  order  or  action  of  the  court,  wiikh 
vithoat  evident  neoeasity  imposes  physical  hardens,  pains,  and  restraints  upon  a  pris- 
oner dming  the  piogicua  of  his  trial,  inevitahly  tends  to  confuse  and  embarrass  his 
■MBtal  faculties,  and  thereby  materially  to  abridge  and  prejudicially  affect  his  oonstttntiooal 
rigfats  of  defense  ;  and  especially  would  such  physical  bonds  and  restraints  in  like  manner 
materiaQy  Impair  and  prejudicially  affect  his  statutory  privilege  of  beeoming  a  competent 
viteesi  and  twrtifjlug  In  his  own  behalf. "  The  judgment  waa  reversed  on  aoommt  of  tbs 
piinier^  beiog  tried  in  shackles,  in  spite  of  his  request  to  be  unshiw^kled. 


Smith  y.  MgNaib. 

(19  Kans.  SaOi) 
Implied  fDorrarUy  of  genuineness  of  negotiable  instruments. 

One  who  sells  negotiable  bonds  impliedly  warrants  their  genuineness,  and  In 
ease  thej  are  forged,  is  liable  for  the  retain  of  the  porokase-monej,  with- 
oat  anj  offer  to  return  such  bonds,  and  although  the  vendee  has  resold  the 
bonds  at  a  greater  price.* 

ACTION  to  recover  the  purchase-price  paid  for  forged  bonds. 
The  opinion  states  the  facts.    The  plaintiff  had  judgment, 
and  defendants  brought  error. 

HoRTOK^  O.  J.  The  material  questions  in  this  case  are,  as  to 
the  liability  of  a  vendor  of  forged  school-district  bonds  to  the  pur* 
chaser  thereof,  where  there  is  no  collateral  contract  of  warranty^ 
and  if  a  liability  exists  against  the  vendor,  whether  a  return  or  an 
offer  to  return  the  counterfeit  bonds  by  the  purchaser  immediately 
after  discovenng  that  they  are  worthless,  is  essential  to  the  right  of 
recovery ;  and  lastly,  where  such  vendee  has  sold  the  forged  bonds 
for  a  sum  in  excess  of  the  price  paid  by  him,  and  has  never  taken 
the  bonds  back,  or  returned  the  money  received  by  him  to  his 
^ndee,  has  such  second  vendee  or  his  assignee  any  right  of  action 
against  the  original  vendor  ?  The  facts  are  as  follows:  William 
B.  McNair,  assignee  of  Jones  &  Howell,  sued  Smith  &  Son  to 
recover  back  the  consideration,  with  interest,  which  Jones  & 
Howell  had  paid  the  Smiths  for  certain  supposed  (but  really  forged) 

•  See  Overton  y.  Botton  9  Heisk.  TB9,S4  Am.  Bep.  807;  Haunum  y.  BfeAafttoon  (48  V\ 
n),SlAm.Bep.  lit. 
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school  bonds  and  coupons,  which  the  Smiths  had  sold  and  delirered 
to  Jones  &  Howell.    There  was  no  express  warranty  by  Smith  & 
Son,  and  no  indorsement  or  written  guaranty  by  them.     Jones  & 
Howell  sold  the  bonds  to  McNair  for  $87.50  more  than  they  gare 
for  them.     There  was  a  mistake  by  all  the  parties.    The  sellers  and 
the  buyers  supposed  the  bonds  to  be  genuine,  when  in  truth  they 
were  forged.     After  they  were  ascertainad  to  be  worthless,  Jones  & 
Howell  assigned  in  writing  their  cause  of  action  against  the  Smiths 
to  McNair.     The  consideration  of  the  assignment  was  the  liability 
of  Jones  &  Howell  to  their  vendee,  which  liability  was  more  than 
the  claim  of  Jones  &  Howell  against  Smith  &  Son.    We  have  care- 
fully examined  the  cases  relied  upon  by  the  counsel  for  plaintiff  in 
error  in  support  of  the  proposition  that  when  a  negotiable  instra* 
ment  passes  by  mere  delivery,  and  the  instrument  is  sold  the  same 
as  any  other  article,  the  vendee  cannot  recover  back  the  purchase* 
money  even  if  the  instrument  is  forged;  but  in  our  view,  the  cases 
cited  are  in  conflict  with  the  great  current  of  both  English  and 
American  authorities,  and  in  some  of  the  cases  quoted  there  are 
features  which  widely  distinguish  them  from  the  case  at  bar.    The 
rule  is,  that  if  one  person  applies  to  another  to  purchase  an  article 
for  a  particular  purpose,  and  the  person  so  applied  to  sells  him  the 
article  knowing  that  the  purchaser  relies  upon  his  complying  with 
his  request,  the  law  implies  that  the  article  is  delivered  with  a  war- 
ranty that  it  IS  the  article  called  for.     It  is    too  well  settled  to 
admit  of  discussion,  that  a  vendor,  who  sells  negotiable  bonds  or 
notes,  is  bound,  not  by  the  collateral  contract  of  warranty,  but  by 
the  principal  contract  itself,  to  deliver  as  a  condition  precedent 
that  which  is  genuine,  not  that  which  is  false,  or  counterfeit ;  and  if 
the  negotiable  instrument  turns  out  to  be  forged,  the  seller  is  lia- 
ble to  the  vendee  for  what  he  has  received  from  him  for  it,  with 
interest  from  the  time  of  the  receipt    The  mere  act  of  sale  im- 
pliedly warrants  the  genuineness  of  the  instrument    We  need 
only  refer  to  a  few  of  the  many  cases  supporting  this  view. 

In  Jones  v.  RydCy  5  Taunt  488,  it  was  held,  that  the  vendor  of  a 
forged  navy  bill  was  bound  to  return  the  money  received  for  it ; 
and  in  this  case  the  decision  was  placed  on  the  ground  that  where 
a  bill  was  discounted  as  genuine,  which  turned  out  to  be  forged, 
both  parties  being  equally  innocent,  having  equal  knowledge  and 
equal  means  of  knowledge,  the  money  was  recoverable  back  as 
money  had  and  received. 
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In  Young  x.  Cole,  3  Bing.  N.  0.  724,  it  was  held,  that  when 
the  plaintiff,  a  stock  broker,  was  employed  by  the  defendant  to 
Bell  for  him  tour  Guatemala  bonds,  in  April,  1836,  and  it  was 
shown  that  in  1829  unstamped  Guatemala  bonds  had'  been  repu- 
diated by  the  goyernment  of  that  State,  and  had  ever  since  been 
not  a  marketable  commodity  on  the  stock  exchange,  and  the  de- 
fendant receiyed  the  price  on  the  delivery  of  the  bonds,  both  par- 
ties being  ignorant  that  a  stamp  was  necessary,  that  as  the  bonds 
were  valueless  the  defendant  was  bound  to  restore  the  price  re- 
ceived. TiKDAL,  0.  J.,  said :  '^  It  is  not  a  question  of  warranty, 
but  whether  the  defendant  had  not  delivered  something  which, 
fhoogh  resembling  the  article  contracted  to  be  sold,  is  of  no  value.'' 

In  the  case  of  the  Cabot  Bank  y.  Morton,  4  Gray,  156,  it  was 
decided  that  a  person  who  procures  notes  to  be  discounted  by  a 
bank,  impliedly  warrants  the  genuineness  of  the  signatures  of  the 
makers  and  indorsers.  The  court  say,  that  it  is  ^*  a  general  rule 
of  law,  that  in  every  sale  of  personal  property  the  vendor  impliedly 
warrants  that  the  article  is  in  fact  what  it  is  described  and  pur- 
ports to  be,  and  that  the  vendor  has  a  good  title  and  right  to  if 

Again,  in  Snyder  y.  Reno,  38  Iowa,  329,  the  court  held  that  the 
transfer  of  a  note  by  delivery,  whether  the  consideration  be  money 
or  merchandise,  impliedly  warrants  the  genuineness  of  the  signa- 
tnre  of  the  maker.  See,  also,  Ourney  v.  Womereleyy  28  Eng.  L.  & 
£q.  256 ;  Worthington  y.  Cowlee,  112  Mass.  30  ;  Aldrich  y.  Jack- 
eon  <£  Butte,  5  S.  I.  218  ;  Terry  y.  Bieaelly  26  Conn.  23 ;  Ledwich 
y.  McKim,  63  N.  Y.  307. 

Beason  also  supports  the  authorities.  Where  a  person  buys  nego- 
tiable bonds,  he  expects  to  receive  genuine  instruments,  not  false 
and  fictitious  ones.  If  one  buys  bread,  he  does  not  expect  a  stone  ; 
if  he  bargains  for  fish,  he  is  not  satisfied  with  a  serpent.  In  this 
case,  Jones  &  Howell  contracted  for  school-district  bonds,  and 
paid  for  such  bonds.  They  received  worthless  papers,  of  no  yalue 
intrinsically  to  any  one.  What  they  bargained  for,  they  have  not 
receiyed.  No  school-district  bonds  have  ever  been  delivered  to 
them.  Common  honesty  requires  that  the  money  they  paid  out 
should  be  returned  with  interest 

As  to  the  question  made,  that  no  recovery  could  be  had  without 
a  return,  or  an  ofiTer  to  return  the  forged  bonds,  we  answer,  that 
within  the  principle  applied  in  the  case  of  the  Firet  Nat.  Bank  oj 
Sturgie  y.  Peek,  8  Eans.  660,  no  return  or  ofFer  to  return  was  neces- 
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sarj  to  maintain  the  action  brought  by  McNair.  The  bonds  were 
forged,  and  entirely  worthless  to  all  the  parties.  ''  In  such  a  case, 
the  return  would  be  a  useless  ceremony,  which  the  law  never 
requires." 

The  objection  of  plaintiff  in  error  to  the  judgment,  that  Jones 
&  Howell  resold  the  bonds  in  excess  of  the  price  paid,  is  not  well 
sustained.  The  implied  warranty  of  genuineness  by  Smith  ft  Son 
was  broken  the  instant  of  the  delivery  of  the  bonds,  and  they  at 
once  became  liable  to  their  vendees  for  the  amount  they  received* 
This  cause  of  action  then  accrued.  The  plaintiffs  in  error  were  in 
nowise  affected  by  such  second  sale,  and  could  not  plead  such  sale 
in  bar  of  the  rights  of  Jones  &  Howell  against  them,  nor  against 
their  assignee,  who  stands  in  the  shoes  of  Joues  &  Howell  in  this 
case. 

The  other  exceptions  taken  on  the  trial  were  immaterial,  as  the 
answer  states  the  assignment  of  the  cause  of  action  to  the  defend- 
ant in  error  by  Jones  &  Howell,  and  the  sale  of  the  forged  bonds 
to  him  by  them  ;  hence  these  matters  were  not  in  issue  in  the  case, 
and  no  instructions  or  directions  to  the  jury  concerning  these  facta 
were  either  necessary  or  proper. 

Thejitdgment  of  the  District  Court  is  affirmed. 


Bequillard  v.  Bartlett. 

(10  Kana.  SOI-) 

ExemptionM  from  exeotttion. 

Under  a  etatate  exempting  from  execution  "  tools  and  implements  "  of  txad* 
or  buBiness,  and  ^'stoclE  in  trade/'  a  lamp  and  show-eases  with  their  tables  and 
fiame,  of  a  watchmaker  and  jeweller,  are  exempt;  and  watches  and  jewelry, 
manufactured  and  in  process  of  manufacture  by  him,  to  order  or  for  general 
sale,  as  well  as  tlie  material  kept  for  such  manufacture,  are  also  exempt.* 

ACTION  to  recover  pei*8onal  property  alleged  to  have  been  con- 
verted. The  opinion  states  the  facts.  The  defendants  had 
judgment  on  demurrer  to  the  evidence,  and  the  plaintiff  brought 
erron 


•See  Baker  y.  WiOia  (1S8  Mass.  194),  S6  Am.  Rep.  (0,  and  note,  O ;  Bnaooe  ▼.  Dunn  (44 
Obnn.  03),  96  Am.  Bep.  480. 
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D.  B.  Hadley,  for  plaintiff. 

/.  B.  Scroggs  and  E.  L.  Bartleit,  for  defendant. 

YALBNXiKEy  J.  James  Y.  Beqaillard,  plaintiff  in  error  and 
plaintiff  below,  being  inrolved  in  debt,  executed  a  deed  of 
assignment  for  the  benefit  of  his  creditors  conyejing  to  Edward  L. 
Bartlett,  defendant  in  error  and  defendant  below,  all  his  property, 
**  excepting  nevertheless  from  the  operation  of  "  such  '^  conveyance 
aU  such  goods,  chattels,  stock  in  trade,  wearing  apparel,  household 
furniture,  and  all  other  property  and  things  legally  exempt  from 
levy  and  sale  on  attachment  or  execution  by  laws  of  the  State  of 
Kansas."  Bartlett  immediately  took  possession  of  all  the  property 
vhich  he  supposed  was  transferred  to  him  by  virtue  of  said  deed  of 
assignment;  but  the  plaintiff  claims  that  he  took  possession  of  more 
of  his  (plaintiff's)  property  than  was  so  transferred.  Whether  he 
did  or  not,  is  the  only  question  in  this  case.  The  plaintiff's  action 
was  for  the  value  of  the  property  claimed  to  have  been  taken  wrong- 
fully by  the  defendant  A  trial  was  commenced  before  the  court 
below  and  a  jury.  After  the  plaintiff  had  introduced  his  evidence, 
and  rested,  the  defendant  demurred  to  the  evidence.  The  court 
below  sustained  the  demurrer,  took  the  case  from  the  jury,  and 
then  rendered  judgment  in  favor  of  the  defendant  and  against  the 
plaintiff  for  costs.  The  plaintiff  now  brings  the  case  to  this  court 
for  review.  He  claims  that  by  the  terms  of  said  deed  of  assignment 
he  reserved  to  himself  all  goods  that  were  exempt  by  law  from 
attachment  and  execution,  and  that  the  goods  for  which  he  sued 
in  this  action  were  so  exempt.  Whether  they  were  so  exempt  or 
not,  was  the  main  question  to  be  tried;  but  as  the  case  comes  to  us, 
the  question  is  not,  whether  said  goods  were  absolutely  exempt  or 
not,  but  it  is  merely  whether  there  was  sufficient  evidence  to  show 
prima  facie  that  any  of  said  goods  were  exempt.  For,  in  all  cases 
upon  a  demurrer  to  the  evidence,  the  court  (District  or  Supreme) 
must  presume  that  all  the  evidence  demurred  to,  and  upon  which 
the  party  resisting  the  demurrer  relies,  was  and  is  true,  except  in 
cases  where  evidence  of  a  weaker  kind  is  contradicted  by  evidence 
of  a  higher  kind,  and  where  the  court  could  say  as  a  matter  of  law, 
that  the  weaker  evidence  should  not  be  considered  at  all  but  should 
be  excluded.  A  conrt  cannot  upon  a  demurrer  weigh  conflicting 
STidenoe.  This  is  the  province  of  the  jury.  Therefore,  if  the  evi* 
V0L.XXVII  — 16 
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■dence  in  this  case  showed  prima  facie  that  any  one  of  the  articles 
claimed  by  the  plaintiff  was  exempt,  the  court  below  erred  in  sus- 
taining said  demurrer,  and  its  judgment  would  in  such  a  case  hare 
to  be  reversed. 

The  good  in  controversy  might  be  divided  into  thi*ce  classes,  as 
follows:  first  the  tools  and  implements  by  which  plaintiff  carried 
on  his  trade  or  business ;  second,  the  goods  which  he  himself  mana- 
factured  to  sell ;  third,  the  goods  which  he  purchased  of  others  to 
sell.  All  of  these  goods,  the  plaintiff  claims,  were  exempt  from 
attachment  and  execution,  under  the  following  statute,  to  wit: 

'*  Every  person  residing  in  this  State,  and  being  the  head  of  a 
family,  shall  have  exempt  from  seizure  and  sale  upon  any  attach- 
ment, execution  or  other  process  issued  from  any  court  in  this  State, 
the  following  articles  of  personal  property:  *  *  *  Eighth,  The 
necessary  tools  and  implements  of  any  mechanic,  miner,  or  other 
person,  used  and  kept  for  the  purpose  of  carrying  on  his  trade  or 
business,  and,  in  addition  thereto,  stock  in  trade  not  exceeding  four 
hundred  dollars  in  value.''    Gen.  Stat  473,  474,  §  3. 

The  evidence  showed  that  the  plaintiff  resided  in  Wyandotte, 
Kansas;  that  he  was  the  head  of  a  family;  that  he  was  a  watch- 
maker and  jeweller  by  trade,  and  that  ho  carried  on  the  business  in 
Wyandotte,  Kansas,  of  making  and  repairing  watches  and  jewelry, 
and  of  buying  and  selling  watches  and  jewelry.  This  business  was 
all  carried  on  in  one  room.  That  is,  the  plaintiff  made,  repaired, 
and  sold  said  watches  and  jewelry  all  in  the  same  room.  Ho  kept 
one  lamp  to  light  this  room,  two  show-cases  in  which  to  show  and 
display  his  watches  and  jewelry,  two  tables  on  which  to  support  the 
fihow-cases,  and  one  iron  frame  to  protect  one  of  said  show-cases. 
These  articles  were  all  used  in  the  plaintiff's  business,  and  were  so 
used  with  respect  to  the  goods  manufactured  by  the  plaintiff  him- 
self, as  well  as  to  those  purchased  of  others.  The  defendant  took 
all  these  articles  from  the  plaintiff.  The  defendant  also  took 
thirty-seven  articles  of  jewelry  manufactured  by  the  plaintiff  him- 
self for  the  purpose  of  sale,  and  kept  by  him  for  that  purpose. 
Several  of  these  thirty-seven  articles  were  not  fully  completed  when 
the  defendant  took  them,  but  the  most  of  them  were.  The  defend- 
ant also  took  a  large  number  of  other  articles  of  jewelry  purchased 
by  the  plaintiff  for  sale,  and  kept  by  him  for  that  purpose.  The 
plaintiff  claims  that  all  of  the  foregoing  articles,  the  lamp,  the 
ehow-cases,  the  tables,  the  iron  frame,  and  the  jewelry,  were  exempt 
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from  attachment  and  execution,  and  therefore  that  they  were  aO 
reserved  to  him  by  said  deed  of  assignment,  and  therefore  that  the 
defendant  had  no  right  to  take  them.     It  will  be  noticed  from  the 
foregoing  facts  that  the  plaintiff  was  both  a  manufacturer  and  a 
merchant.     Aa  a  vierchant  merely,  we  do  not  think  that  the  plain* 
tiff  could  hold  any  of  said  articles  as  exempt  from  attachment  or 
execution.   Oupiil  v.  McFeey  9  Eans.  30;  Orimeis  v.  Bryne^  2  Minn* 
90.    Therefore  all  of  said  articles  which   the   plaintiff  purchased 
and  kept  for  sale  merely  for  speculation,  were  not  exempt  from 
attachment  or  execution,  for  he  held  them  merely  in  the  character 
of  a  merchant.    And  if  said  show-case,  etc.,  were  necessary  to  the 
plaintiff's  business  only  in  his  character  as  a  merchant,  then  we 
would  think  that  they  also  were  not  exempt    If,   howeyer,   they 
were  necessary  for  the  plaintiff's  business  in  his  character  as  a  manu- 
facturer, then  we  would  think  that  they  were  exempt  as  '^  tools  and 
implements.''    From  the  evidence  in  the  case  it  would  seem  that 
the  lamp  at  least  was  necessary  for  the  plaintiff's  business  as  a 
manufacturer.     Possibly  some  of  the  other  articles  may  also  have 
been  necessary  to  him  as  a  manufacturer.     And  as  it  would  seem 
from  the  evidence  that  one  tkt  least  (and  perhaps  more)  of  said  arti- 
cles was  necessary  for  the  plaintiff's  business  as  a  manufacturer,  the 
*  question  of  whether  it  was  so  necessary  or  not,  should  have  been 
submitted  to  the  jury.    We  also  think  that  said  thirty-seven  arti- 
cles of  jewelry  manufactured  by  the  plaintiff  himself  were  exempt 
as.  "  stock  in  trade."       Stetoart  v   WeUo?i,  32  Mich.  56.    Some  of 
them  were  completed  and  some  of  them  were  not.  Evidently  those 
not  completed  were  exempt.     But  we  would  think  that  the  others 
were  also  exempt.     The  exemption  laws  are   to  be  liberally  con- 
strued so  as  to  effect  the  humane  purpose  designed  by  the  legisla- 
ture in  enacting  them.    If  it  were  held  that  the  raw  material  in 
the  hands  of  a  mechanic  or  tradesman  was  exempt,  but  that  the 
goods  manufactured  out  of  such  raw  material  and  kept  by  such 
mechanic  or  tradesman  for  sale  were  not  exempt,  it  would  be  to 
discourage  such  mechanic  or  tradesman  from  using  his  time  and 
skill  in  manufacturing  his  raw  materials  into  goods  for  the  purpose 
of  selling  them.    This  would  be  a  violation  of  the  spirit  of  this  par- 
ticular provision  of  the  exemption  laws.    One  of  the  objects  of  the 
exemption  laws  in  exempting  the    tools  and  implements    of  a 
mechanic,  miner,  etc.,  and  in  exempting  a  certain  amount  of  hia 
stock  in  trade  is,  to  encourage  him  to  be  industrious  so  that  he  may 
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earn  a  livelihood  for  himself  and  family  ;  but  if,  when  he  uses  his 
tools  and  implements,  and  such  of  his  stock  in  trade  as  consists  of 
raw  materials,  in  manufacturing  goods,  these  goods  may  be  imme- 
diately seized  on  attachment  or  execution,  he  would  not  be  encour- 
aged in  using  his  tools  aud  implements  and  such  stock  in  trade  in 
manufacturing  goods.  Such  a  construction  of  the  exemption  laws 
would  tend  to  encourage  idleness  instead  of  industry.  A  mechanic 
would  not  like  to  so  use  his  raw  material  as  to  lose  both  it  and  his 
labor.  The  words  **  stock  in  trade,'*  we  think,  are  broad  enough  to 
cover,  not  only  the  raw  materials  from  which  the  mechanic  intends 
to  manufacture  goods,  but  also  to  cover  the  manufactured  goods 
themselves;  and  they  are  also  broad  enough  to  cover  not  only  goods 
manufactured  for  particular  customers  upon  special  orders,  but 
also  to  cover  goods  manufactured  for  sale  to  customers  generally,  or 
to  any  person  who  might  afterward  choose  to  purchase.  Some 
mechanics  or  tradesmen,  like  tailors,  manufacture  nearly  all  their 
goods  upon  special  orders,  while  others,  like  miners  of  coal  (and  the 
statute  specially  mentions  "  miners,"  )  prepare  their  goods  for  cus- 
tomers generally,  and  without  reference  to  special  orders,  or  to 
whom  any  specific  articles  shall  go.  Now  we  would  suppose  that 
the  coal  procured  by  a  miner  for  customers  generally  would  bo 
equally  exempt  with  the  coat  made  by  a  tailor  for  a  particular  cus- 
tomer. The  amount  exempted  as  "stock  in  trade,"  is  of  course 
limited;  and  if  the  mechanic,  miner,  or  tradesman,  takes  a  portion 
of  it  in  manufactured  goods,  he  cannot  of  course  take  so  much  of  it 
in  raw  material.  In  the  aggregate  the  value  of  the  articles,  manu« 
factured  and  unmanufactured,  exempted,  as  "  stock  in  trade,"  can- 
not exceed  four  hundred  dollars. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause 
remanded  for  a  new  trial. 

All  the  justices  concurring. 

Judgment  reversed. 
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GRAirr  V.  Dabkby. 

(19  Kan8.88&) 

Coniraei  «^  **  $upp&rt  of  familjf" — phytieiarCB  $ertiee$. 

A.  nquMtod  B  to  let "  C  and  hia  family  have  whatever  thej  might  want 
for  their  sapport,"  and  promised  to  paj  him  therefor.  B,  at  the  instance  of 
the  family,  employed  a  physician  to  attend  them.  Held,  that  B  could  not 
TMOYer  from  A,  for  bis  servicea  and  the  medicines  furnished  by  him. 

riAHB  opinion  states  the  facts. 

MeClure  A  Humphrey y  for  plaintiff  in  error. 
Oilker9on  dt  Lane^  for  defendant  in  error. 

HoBTOK,  0.  J.  The  facts  in  this  case  are  substantially  these : 
The  plaintiff  in  error  sent  to  W.  E.  Dabney  a  letter,  of  which  the 
following  is  a  copy  : 

"  Victoria,  Ellis  County,  October  let,  1873. 
"  Mr.  Dabney — Dear  Sir  :  Please  let  Mr.  Seth  and  family  have 
whatever  they  may  want  for  their  support,  and  I  will  repay  you  for 
the  same.  George  Grant/' 

During  the  months  of  October  and  November,  1873,  the  said  W. 
R  Dabney,  at  the  request  of  the  Seth  family,  members  of  whom  at 
the  time  were  very  ill,  procured  one  L.  Watson,  then  a  practicing 
physician  and  surgeon,  to  attend  the  family,  and  during  said  months 
Watson  furnished  medicines  and  professional  services  of  the  value 
of  $200.  The  question  is  presented,  whether  the  plaintiff  in  error 
is  liable  to  the  defendant  in  error  for  said  claim  under  the  written 
mstmment  above  described.  The  District  Court  decided  he  was, 
and  hence  this  action  to  reverse  the  judgment.  It  is  well  under- 
stood that,  in  construing  written  instruments,  effect  should  be 
given,  if  possible,  to  all  the  words  contained  therein,  and  that  the 
language  employed  should  be  taking  in  its  usual,  common,  and  ordi- 
nary signification.  Nothing  is  contained  in  the  record  as  to  the 
situation  or  business  of  the  parties  to  this  action  at  the  date  of  the 
letter,  or  written  order,  and  hence  we  are  not  advised  of  the  pur- 
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poBe  of  the  plaintiff  in  error  in  delivering  the  writing,  except  as  we 
may  gather  his  intentions  from  the  words  ased  by  him.  We  may 
fairly  assume,  however,  that  the  defendant  in  error  was  not  a  phy- 
sician, nor  a  dealer  in  medicines,  otherwise  he  woald  not  have 
employed  another  to  attend  and  furnish  the  services  and  articles 
sued  for  to  the  Seth  family  in  their  sickness.  Under  these  rules 
of  construction,  and  this  view  of  the  case,  we  do  not  think  the 
action  of  the  defendant  in  error  should  have  been  sustained  by  the 
District  Court  upon  the  petition  in  the  case  and  the  evidence  sub- 
mitted.  The  written  authority  provides  that  Dabney  should  let  the 
Seth  family  have  whatever  they  might  want  for  their  support.  Now 
the  word  let,  thus  used,  ordinarily  means  to  grant  possession,  to 
give,  to  furnish,  etc.  If  A  says  to  B,  **  Please  let  C  have  a  horse 
and  I  will  pay  for  it,''  the  common  understanding  of  the  language 
would  be  that  B  was  to  furnish  one  of  his  own  horses,  or  a  horse 
in  his  possession,  to  C,  and  not  that  D  should  sell  his  horse  to  0 
and  that  B  should  charge  and  collect  of  A  the  value  thereof. 
Again,  the  word  ^^ support"  is  generally  used  to  mean  articles  for 
the  sustenance  of  the  family,  as  food,  etc.  It  is  true,  in  some  cases 
it  would  include  medicines  and  medical  services  as  necessaries  ;  but 
it  is  evident  to  us  that  it  was  not  the  intention  or  purpose  of  the 
plaintiff  in  error  to  give  the  word  such  a  broad  signification,  and 
Dabney  could  not  have  reasonably  so  interpreted  it.  To  hold  the 
language  of  the  letter  to  extend  to  the  claim  for  medicines  and 
medical  treatment  furnished  by  others  than  the  party  to  whom  the 
letter  was  addressed,  would  be  giving  a  forced  and  strained  con- 
struction not  authorized  in  the  writing.  If  the  meaning  of  the 
word  '^  support  "  is  to  be  extended  beyond  its  common  import,  it 
is  difficult  to  determine  the  limit  of  the  liability  assumed  by  the 
writer.  Further  to  "  repay/*  does  not  necessarily  mean  to  pay 
money.  It  has  also  the  meaning  of  return,  restore,  etc.;  and  to 
hold  that  Grant  had  the  right  to  repay  in  kind  of  articles  famished 
for  the  support  of  Mr.  Seth  and  family,  would  not  be  at  variance 
with  the  language  of  the  order.  The  construction  of  the  court 
below  of  the  written  authority  gave  to  its  language  an  unusual  one, 
and  one  which  the  mass  of  mankind  viewing  the  question  would 
not  agree  to. 

The  judgment  of  the  District  Court  will  be  reversed. 

All  the  justices  concurring. 

Judgment  reversed. 
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a9KaiM.417^ 

Ubei^JtuHfleaiiafi  in  dml  oeHofL 

The  OonsUtnUon  of  KaiuHui  proyides  that :    "  The  liberty  of  the  prees  shall  te 
liiTlolate;  and  all  peTsooB  maj  freely  speak,  write  or  publish  their  sentl- 
meiits  on  all  aabjeciB,  being  responsible  for  the  abase  of  such  right ;  and 
In  all  civil  or  criminal  actions  for  libel,  the  tnith  may  be  given  in  evldenoe 
to  the  jaiy,  and  if  it  shall  appear  that  the  alleged  libelloos  matter  was  pub* 
lished  for  jnatiftable  ends,  the  accused  party  shall  be  acquitted."    In  a  civil 
action  againat  ibe  proprietor  of  a  newspaper  for  libel ,  where  the  defendant 
justified,  the  court  charged  that  proof  of  the  truth  of  the  words  in  question 
was  not  a  defense,  but  only  went  to  mitigate  damages,  and  that  the  defend- 
ant mnat  alao  show  that  he  published  the  words  with  good  motives  and 
ior  jostifiable  ends,  and  that  if  he  acted  honestly,  for  good  purposes,  and 
for  jnsUfiable  ends,  he  was  to  be  excused.    HM,  error.    The  truth  of 
the  matter  charged  is  a  complete  Justification. 

AOTlON  for  libel  by  reason  of  a  communication  pablished  hj 
the  defendant  in  his  newspaper,  over  the  correspondent's  sig- 
nature. The  opinion  states  the  facts.  The  plaintiff  had  a  verdict^ 
which  was  set  aside,  and  he  brought  error. 

Byron  Sherry  and  ScoU  Ashtofi,  for  plaintiff. 

T.  A,  Hurd,  for  defendant 

HoKTOKy  G.  J.  This  was  an  action  commenced  in  the  District 
Court  of  Leavenworth  county,  to  recover  damages  for  libeL  The 
petition  alleges  in  substance,  that  the  defendant  was  editor,  pro- 
prietor,  and  publisher,  of  the  Leavenworth  Daily  Commercial,  a 
newspaper  printed  in  the  city  of  Leavenworth,  and  that  on  the 
20th  of  January,  1875,  there  was  published  in  the  said  paper,  of 
and  concerning  the  plaintiff,  a  certain  false  and  malicious  libel,  in 
words  as  follows,  to  wit : 

**  The  Insurance  Department  of  our  State  will  in  all  probability 
be  subject  to  a  thorough  investigation,  as  a  bill  has  already  been 
introduced  into  the  Senate  to  investigate.    This  is  right    Every 
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insurance  company  in  the  State  is  willing  an  investigation  be  had. 
Mr.  Russell,  ex-superintendent,  invites  it,  and  the  present  superin- 
tendent is  anxious  for  the  same. 

"  There  is  a  cadaverous-looking  individual  of  Leavenworth  loaf- 
ing around  here  who  seems  exceedingly  anxious  for  an  investiga- 
tion, in  hopes  that  the  superintendent  will  be  done  away  with  and 
the  department  presided  over  by  the  auditor.    A  clerkship  in  the 
dim  distance  makes  him  enthuse.    I  cannot  blame  Castle  much, 
knowing  that  board  and  other  bills  too  numerous  to  mention  hare 
been  pressing  him  for  some  time,  and  then  doubtless  the  North* 
western  Life  would  be  glad  to  hear  from  him  as  he  was  published 
as  a  defaulter  to  that  company.     He  is  one  of  the  most  promisinjf 
individuals  (to  his  landlords)  I  know  of,  and  the  cry  of  fraud  from 
such    a   completely   played-out   insurance  agent   has  but  little 
bearing  with  an  intelligent  body  of  legislators.    If  bis  caliber  was 
as  large  as  his  bore,  he  would  be  a  suooess.  Jack." 

In  answer  to  the  petition,  defendant  set  up  three  defenses,  firsif 
an  admission  that  the  article  complained  of  was  published  in 
defendant's  paper,  of  and  concerning  the  plaintiff,  but  denied  that 
the  same  was  published  with  malice ;  aecofidy  that  defendant  had  no 
personal  knowledge  of  the  publication  of  the  article  at  the  time  of 
its  publication,  with  the  further  allegation,  that  the  several  matters 
and  things  in  the  article,  complained  of  as  defamatory,  were  true, 
and  published  for  justifiable  ends  and  purposes ;  and  thirds  a  gen- 
eral denial.  To  the  answer  plaintiff  filed  a  reply,  denying  gen- 
erally, save  and  except  what  was  admitted,  all  the  allegations  in 
the  answer.  When  the  case  came  on  for  trial,  it  was  submitted  to 
a  jury,  and  plaintiff  obtained  a  verdict  for  11,250,  whereupon 
defendant  gave  notice  of  motion  for  a  new  trial,  which  was  filed, 
and  after  being  argued  was  by  the  court  sustained,  upon  the 
ground  that  the  court  had  erred  in  its  instructions  to  the  jury. 
The  plaintiff  excepted,  and  has  brought  the  case  here  for  review. 

It  appears  from  the  record  that  the  court  below  granted  the 
motion  for  a  new  trial  on  the  ground  that  the  jury  was  misdi- 
rected by  the  following  instructions,  viz. : 

''  The  fact  of  the  language  being  true,  is  not  alone  an  answer  to 
the  charge,  but  can  only  be  shown  in  mitigation  of  damages. 
^*  It  is  not  a  defense  simply  to  show  the  truth  of  the  matter  pab- 
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lifihed,  bat  the  party  mast  go  farther,  and  show  that  ib  was  not 
only  tme,  bat  that  he  acted  with  good  motives  and  for  a  justifiable 
tndj  and  that  he  had  Bome  parpose  in  yiew  that  was  jastifiable.  If 
that  be  the  caae^  if  he  acts  honestly  for  good  purposes  and  for 
justifiable  ends,  and  what  he  says  is  true,  then  he  is  to  be  excused 
or  acquitted." 

In  the  condition  of   the  case,  we  must  first  inquire  whether  the 

iastructions  aboTe  set  forth  were  improperly  given  on  the  trial. 

If  erroneoas  as  a  statement  of  the  law  controlling  the  case,  they 

certainly  may  have  misled  the  jury.     If  correct  in  principle,  and 

applicable  ander  the  issues  presented,  the  court  erred  in  granting 

a  new  trial  for  the  reason  given.    An  examination  of  this  question 

will  lead  to  a  brief  review  of  the  law  of  libel  in  both  criminal  and 

civil  proaecations,  so  far  as  to  consider  and  determine  when  a 

defendant  may  be  jiermitted  to  give  the  truth  in  evidence  as  a  full 

justification  of  alleged  libellous  matter. 

It  was  at  one  time  the  rule  of  the  common  law,  that  the  truth 
ot  the  charge,  however  honorable  and  praiseworthy  the  motives  of 
the  publisher,  could  not  be  given  in  evidence  in  a  criminal  proee- 
eution.     Hence  originated  the  familiar  maxim,  '^  The  greater  the 
truth,  the  greater  the  libel.''    This  doctrine  was  based  upon  the 
theory,  that  where  it  was  honestly  believed  a  particular  person  had 
committed  a  cnme,  it  was  the  duty  of  him  who  so  believed  or  so 
knew  to  cause  the  offender  to  be  prosecuted  and  brought  to  jus- 
tic^  as  in  a  settled  state  of  government  a  party  grieved  ought  to 
complain  for  an  injury  to  the  settled  course  of  law  ;  and  to  neglect 
ibis  dnty,  and  publish  the  offense  to  the  world,  thereby  bringing  the 
party  published  into  disgrace  or  ridicule,  without  an  opportunity 
to  show  by  the  judgment  of  a  court  that  he  was  innocent,  was 
libellous  ;  and  if  the  matter  charged  was  In  fact  true  (thereby  in- 
suring social  ostracism),  the  injury  caused  by  the  publication  was 
much  greater  than  where  the  publication  was  false.     A  false 
publication,    it  was    contended,  could    be    explained    and    ex- 
posed ;  a  true  one  was  difficult  to  explain  away.    As  an  addi- 
tional reason  for  this  rule,  it  was  also  held  that  such  publica- 
tions,  eyen  if  true,  were  provocative  of  breaches  of  the  peace,  and 
the  greater  the  truth  contained  therein  the  greater  the  liability  of 
hostile  meetings  therefrom.     That  this  was  the  true  rule  of  the 
common  law  has  been    denied  by  many  of    the  ablest  jurists 
in  both  England  and  America,  who  maintained  that  the  liberty  of 
Vol.  XXVII  — 17 
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the  press  consisted  in  the  right  to  publish  with  impanity,  truth, 
with  good  motives  and  for  justifiable  ends,  whether  it  respected 
government^  magistracy,  or  individuals.  It  certainly  was  derived 
from  the  polluted  source  of  the  star-chamber,  and  was  considered 
at  the  time  an  innovation,  but  like  some  other  precedents,  although 
arbitrarily  and  unjustly  established,  it  came  to  be  followed  gen- 
erally by  the  courts,  and  sustained  as  the  law  of  the  land.  In 
1804,  in  the  State  of  New  Yorlc,  this  principle  of  law  was  recog- 
nized and  asserted  in  the  case  of  TJie  People  v.  CrostoM.  In  that 
case  the  defendant  was  prosecuted  for  libel  for  having  published 
in  his  newspaper,  at  Hudson,  in  that  State,  called  the  Wctspy  the 
charge  against  Thomas  Jefferson,  then  president,  that  he  (Jeffer* 
son)  paid  Gallender  for  callmg  Washington  a  traitor,  a  robber,  and 
a  perjurer.  The  defendant,  through  his  counsel,  Alexander 
Hamilton,  applied  to  the  judge  at  the  circuit  to  put  off  the  trial  to 
obtain  the  testimony  of  Gallender  to  prove  the  publication  true. 
Lewis,  C.  J.,  presiding,  denied  the  motion,  because  the  testimony 
was  inadmissible,  as  the  truth  of  the  facts  charged  as  libellous  did 
not  amount  to  a  complete  justification.  3  Johns.  (N.  Y.)  Cases, 
836.  This  case  attracted  so  much  attention  that,  after  a  verdict 
of  guilty  had  been  rendered,  and  while  the  case  was  pending  in 
the  courts  ot  New  York  on  a  motion  for  a  new  trial,  the  legisla> 
ture  of  that  State  passed  a  law  providing  that  in  every  prosecution 
for  writing  or  publishing  any  libel,  it  should  be  lawful  for  the 
defendant,  upon  the  trial,  to  give  in  evidence,  in  his  defense,  the 
trutli  of  the  matter  contained  in  the  publication  charged  as  libel- 
lous, and  that  such  evidenee  should  not  bo  a  justification,  unless  it 
should  be  further  made  satisfactorily  to  appear  that  the  matter 
charged  as  libellous  was  published  with  good  motives  and  for  justi- 
fiable ends.  Since  the  adoption  of  the  New  York  statute  declara- 
tory of  the  law  of  libel  in  criminal  actions,  nearly  every  State  in 
the  Union  has  made  the  subject  a  matter  of  Constitutional  or 
statutory  provision.  The  wise  framers  of  our  own  constitution, 
peculiarly  acquainted  with  the  beneficial  influences  of  free  discus- 
sion and  a  free  press,  as  pai'ticipants  in  the  historical  incidents  and 
conflicts  surrounding  the  settlement  of  the  Territory  of  Kansas, 
modified  the  tyrannical  and  harsh  rule  of  the  common  law  as  stated 
in  the  star-chamber  of  England,  and  thereafter  generally  under- 
stood and  interpreted,  by  providing  in  section  11  of  our  bill  of 
rights,  that  — 
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**  The  liberty  of  the  press  sliall  be  inviolate ;  and  all  persons 
may  freely  apeak,  write,  or  publish  their  sentiments  on  all  subjects, 
being  reaponsible  for   the  abuse  of  such  right ;  and  in  all  civil  or 
criminal  actions  for  libel,  the  truth  may  be  given  in  evidence  to  the 
jary,  and  if  it  ahall  appear  that  the  alleged  libellous  matter  was 
published  for  justifiable  ends,  the  accused  party  shall  be  acquitted/' 
Keyertbeless,  these  framers,  in  a  spirit  of  wisdom,  and  to  pre- 
serve order,  were  careful  not  to  give,  as  against  the  interests  of  the 
public,  complete   license  even  to  the  truth  when  published  for  the 
gratification  of   the  worst  of  passions,  or  to  affect  the  jfeace  and 
happiness  of   society.     They  prescribe  that  the  accused  should  be 
acqaitted,  not  on  proof  of  the  truth  of  the  charge  alone,  but  it 
should  further  appear  the  publication  was  made  for  justifiable  ends. 
Following   the  intendment  of  the  Constitution,  the  legislature 
afterward  provided  in  the  act  relating  to  crimes  and  punishments 
that— 

*'  In  all  prosecutions  or  indictments  for  libel,  the  truth  thereof 
may  he  given  in  evidence  to  the  jury,  and  if  it  appears  to  them 
that  the  matter  as  charged  as  libellous  was  true,  and  was  published 
with  good  motives  and  for  justifiable  ends,  the  defendant  shall  be 
acquitted."  §  272,  Gen.  Stat.  376. 

Bnt  the  law-makers,  jealous  of  the  liberty  of  the  press,  and  fear- 
ing the  construction  of  the  law  by  the  courts  in  such  prosecution, 
further  provided  in  a  succeeding  section  of  the  same  act,  that  — 

**  In  all  indictments  or  prosecutions  for  libel,  the  jury,  after 
having  received  the  direction  of  the  court,  shall  have  the  i-ight  to 
determine,  at  their  discretion,  the  law  and  the  fact."  §  275,  6en« 
Stat  377. 

While  the  rule  of  the  common  law,  as  generally  applied,  was  so 
exacting  and  rigorous  to  the  defense  of  justification  in  criminal 
prosecutions  for  libel,  a  different  doctrine  was  applicable  in  civil 
cases.  In  the  case  of  King  v.  Root,  4  Wend.  114,  139,  Chancellor 
Walworth  clearly  states  this  difference  as  follows :  "  The  diffi- 
culty which  existed  in  England,  previous  to  Mr.  Pox's  libel  act, 
was  that  in  criminal  prosecutions  the  defendant  was  not  pei*mitted 
to  give  the  truth  in  evidence;  and  yet  the  jury  were  required  to 
imply  malice.  But  in  civil  cases,  the  defendant  was  permitted  to 
gi?e  the  truth  in  evidence  as  a  full  justification.  Such  was 
declared  to  be  the  law  by  the  judges  at  the  time  that  bill  was  under 
discussion  in  Parliament,  and  there  never  has  been  any  alteration 
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of  the  law  in  England  on  this  subject  in  civil  suits/'  The  case  of 
King  v.  Rwiy  supra^  was  originally  tried  at  one  of  the  circaits  in 
New  York  before  Hon.  Samuel  R.  Betts.  The  defendants,  King^ 
and  Verplanck,  were  editors  of  the  New  York  American,  printed 
in  the  city  of  New  York  in  1824,  These  editors  published  con- 
cerning one  Boot,  lieutenant-gOTemor  of  that  State,  among  other 
things,  that  in  August  of  that  year  he  addressed  the  State  Senate, 
then  in  session,  '^  while  blind  with  passion  and  rum,  when  he  was 
unwashed,  unshaven,  haggard,  with  tobacco-juice  trickling  from 
the  corners  of  his  mouth,  and  in  a  condition  outraging  all  order^ 
decency  and  forbearanoe.''  Boot  brought  a  civil  action  to  recover 
damages  for  the  alleged  libel,  and  the  defendants  admitted  the 
publication  and  pleaded  the  truth  as  justification.  The  trial  judge 
instructed  the  jury, 'Mf  the  defendants  had  only  published  the 
truth,  they  had  an  unquestionable  right  to  do  that,  and  they  most 
be  acquitted." 

Blackstone,  in  his  Commentaries,  asserts  that  tiie  truth  could 
always  be  given  in  civil  cases  in  justification  of  libel,  and  seems  to 
consider  the  defendant's  exemption  in  such  instances  as  extended 
to  him  in  consideration  of  his  merit  in  having  warned  the  public 
against  the  evil  practices  of  a  delinquent  He  says  that  it  is 
damnum  absque  injuria^  intimating  that  the  acts  of  the  defendant, 
who  justifies  a  libellous  publication,  does  not  constitute  a  wrong  in 
its  legal  sense,  and  then  proceeds  to  obiserve  that  this  is  agreeable 
to  the  reasoning  of  the  civil  law.  3  Bl.  Cool  125.  This  is  illogi- 
cal ;  and  Starkie  bases  this  exemption  on  the  better  reason,  that 
in  such  instances  the  plaintiff  has  excluded  himself  from  his 
right  of  action  at  law  by  his  own  misconduct,  and  not  to  any 
merit  appertaining  to  the  defendant  When  a  plaintiff  is  really 
guilty  of  the  offense  imputed,  he  does  not  offer  himself  to  the 
court  as  a  blameless  party,  seeking  a  remedy  for  a  malicious  mis- 
chief ;  his  original  misbehavior  taints  the  whole  transaction  with 
which  it  is  connected,  and  precludes  him  from  recovering  that 
compensation  to  which  all  innocent  persons  would  be  entitled. 
Folkard's  Starkie  on  Slander  and  Libel,  Am.  ed.,  §  692. 

There  are  many  good  and  sufficient  reasons  why  a  publisher  of 
a  statement,  true  in  fact,  yet  given  to  the  public  with  a  malicious 
design  to  create  mischief,  should  be  amenable  to  the  criminal  laws, 
and  yet  not  be  liable  in  a  civil  action.  On  general  principles  no 
light  to  damages  can  be  founded  on  a  publication  of  the  truths 
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from  the  oonsideration  that  the  reascm  lor  awardhig  dsnugeB  in 
every  such  case  fails.  The  right  to  compenaatioa  vol  point  of 
natural  juatioe  is  founded  on  deeepticm  and  fraud  which  haye  been 
practiced  by  the  defendant  to  the  detriment  of  the  plaintiff.  If  the 
imputation  is  true,  there  is  no  deception  or  fraud,  and  no  right  tocom- 
pensation.  The  criminal  action  in  libel  is  supported  to  prevent  and 
lestrain  the  commission  of  mischief  and  inconvenience  to  society. 
Take  the  case  of  two  men  who  agree  to  engage  together  in  fisticuffs  : 
the  law  for  the  protection  of  the  peace  of  society  and  to  prevent 
greater  collisions,  may  arrest  and  punish  both  combatants,  and  yet 
neither  niay  be  able  to  recover  from  the  other  personal  damages. 
Where  a  person  makes  the  publicatioa  solely  to  disturb  the  har- 
mony and  happiness  of  society,  or  to  maliciously  annoy  and  injure 
the  feelings  of  others  or  to  create  misery  by  exposing  the  latent  and 
personal  defects  of  associates  or  acquaintances,  the  interests  of  the 
public  require  some  preventiye  notwithstanding  the  truth  of  the 
publication.  This  is  furnished  by  the  criminal  law.  But  mere 
injury  to  the  imagination  or  feeling,  however  malicious  it  may  be 
iu  its  origin,  or  painful  in  its  conseqnenoes,  is  not  properly  the  sub* 
ject  of  remedy  by  an  action  for  damages.  Such  offenses  being 
unconnected  with  any  substantive  right,  are  incapable  of  pecuniary 
admeasurement  and  redress.  They  admit  of  no  exact  definition  ; 
and,  therefore,  to  extend  a  remedy  to  such  injuries  generally,  would 
be  prodactiye  of  great  uncertainty  and  inconvenience,  and  open  far 
too  wide  a  field  of  litigation.  Again,  it  seems  to  be  clear  that  a 
party  who  acquires  an  advantage  by  concealing  the  truth,  which 
he  could  not  have  attained  to  had  he  divulged  it,  so  far  is  guilty 
of  fraud  in  the  concealment  that  he  cannot  upon  any  principle 
claim  a  right  to  acquire  that  benefit,  and  therefore  cannot  complain 
that  he  is  injured  by  the  publication  of  the  truth.  Starkie,  id., 
85.    In  this  view  the  truth  hurts  no  one. 

In  accordance  with  the  doctrine  that  the  defendant  is  justified  in 
law,  and  exempt  from  all  civil  responsibiliiy,  if  that  which  he  pub* 
lishes  be  true,  it  is  provided  m  the  Civil  Gode,  section  126,  that-— 

^In  all  actions  mentioned  in  the  last  section  (libel  and  slander), 
the  defendant  may  allege  the  truth  of  the  matter  chaiged  as  de- 
famatory, and  may  prove  the  same  and  any  mitigating  eircumstan- 
ees,  to  reduce  the  amount  of  damages,  or  he  may  prove  either." 

This  aeotion  of  the  Cknle  may  be  construed  to  mean,  **  in  actions 
lor  libd  or  slander,  the  defendant  may  allege  the  truth  of  the  mat- 
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ter  charged  as  defamatory,  and  may  prove  the  same  (as  a  defease 
or  fall  justification),  and  (he  may  also  allege)  any  mitigating  cir« 
cnmstances  (in  the  same  answer)  to  reduce  the  amount  of  damages, 
or  ho  may  prove  either  (the  truth  as  a  defense,  or  mitigating  cir- 
cumstances to  reduce  the  damages)."  In  other  words,  under  the 
Code,  the  truth  is  a  full  justiffcation  in  a  civil  action ;  and  in  the 
absence  of  justification,  mitigating  circumstances  may  be  proved 
to  reduce  the  damages  ;  and  justification  and  mitigation  may  be 
set  forth  in  the  same  answer,  and  the  defendant  may  prove  either, 
or  both.    Gen.  Stat  653 . 

If  it  be  contended  that  within  the  provision  of  the  Constitution 
the  proof  of  the  truth  as  a  defense  in  a  civil  action  is  no  justifica- 
tion, except  it  be  also  made  to  appear  that  the  publication  was  had 
for  justifiable  ends,  we  answer,  that  in  view  of  the  rule  of  law  ap- 
plicable in  such  cases  at  the  time  of  the  adoption  of  the  State  Con- 
stitution, we  do  not  think  such  a  construction  proper.  It  is  not 
in  accordance  with  the  spirit  or  the  letter  of  that  instrument  It 
provides  that  in  civil  and  criminal  actions  the  truth  may  be  given 
in  evidence  to  the  jury,  and  where  an  accused  is  on  trial,  that  is, 
where  a  person  charged  with  a  crime  for  the  publication  of  alleged 
libellous  matter  is  being  tried,  he  is  not  to  be  acquitted  except  the 
publication  is  true  and  the  same  was  published  for  justifiable  ends. 
In  that  event  only  is  the  accused  party  entitled  to  an  acquittal.  The 
word  ** accused"  is  used  in  the  Constitution  ;  and  an  "accused" 
being  one  who  is  charged  with  a  crime  or  misdemeanor,  it  cannot 
well  be  said  to  apply  to  a  defendant  m  a  civil  action.  If  the  motive 
of  the  party  publishing  the  truth  is  to  be  considered  in  civil  suits, 
under  the  Constitution,  then  the  section  quoted,  instead  of  operat- 
ing to  the  protection  of  individuals  charged  in  personal  actions  for 
damages  for  the  publication  of  alleged  libellous  matter,  as  was 
doubtless  intended  by  the  framers  of  the  Constitution,  would  have 
the  effect  to  hold  parties  responsible  in  cases  where  at  the  common 
law  they  would  be  entitled  to  a  verdict  The  Constitution  contains 
no  grant  of  powers  to  the  legislature.  It  is  only  a  limitation  on 
the  exercise  of  its  authority  ;  and  the  legislature,  in  its  discretion, 
has  the  right  to  pass  any  act  not  violative  of  the  State  or  Federal 
Constitutions.  The  object  of  section  II  of  the  bill  of  rights  was 
to  prevent  the  passage  of  any  law  in  Kansas  restraining  or  abridging 
the  liberty  of  speech  and  of  the  press.  By  it,  the  harsh  rule  of  the 
common  law,  as  generally  recognized  in  libel  prosecutions,  was 
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greatly  modified  ;  but  we  cannot  serionsly  think  that  it  was  in- 
tended thereby  to  abrogate  that  principle  of  the  common  law  — 
sastaioed  and  upheld  under  the  exacting  and  arbitrary  constmc- 
tion  of  libels  in  England  —  that  proof  of  the  trath  is  a  complete 
jostificatioQ  iu  all  civil  actions.    Nor  can  we  belieye  that  thereby  it 
was  intended  tbat  the  legislative  power  of  the  State  was  forever 
deprived  of  oonferring  the  right  upon  a  defendant  in  a  civil  action 
of  libel  to  plead  the  truth  of  the  words  charged  as  a  f nil  and  com* 
plete  defense.     To  assert  otherwise  would  be  to  assert  that  the 
Constitution  abridged  and  curtailed  the  liberty  of  the  press  in  civil 
actions  more  than  the  common  law  —  more  than  the  provisions  of 
the  Ck>nstitutions  of  other  States.    The  modification  of  the  com- 
mon law  by  the  Constitution  we  construe  in  favor  of  the  liberty  of 
the  press,  not  against  it    To  conclude  otherwise  would  be  to 
ignore  the  popular  sentiment  in  Kansas  at  the  adoption  of  the 
Constitution^  and  assume  that  the  successful  contestants  in  behalf  of 
a  free  press  were  forgetful  in  their  victories  of  its  powerful  influences 
in  their  behalf,  or  had  unwittingly  deprived  themselves  of  rights 
allowed  in  England  under  the  sway  of  despotic  monarchs  and  the 
rule  of  arbitrary  judges.    The  Constitution  of  Rhode  Island  pro- 
YideSy  ''in  all  trials  for  libel,  both  civil  and  criminal,  the  truth, 
unless  published  from  malicious  motives,  shall  be  sufficient  defense 
to  the  person  charged."    And  it  was  held  in  that  State  that  the 
troth  of  the  charge  is  a  good  defense  in  a  civil  action  for  libel. 
Perry  v.  Mann,  1  B.  I.  263.     From  our  review  of  the  authorities, 
the  provision  of  our  Constitution,  the  Civil  and  Criminal  Codes,  we 
deduce  these  important  principles  : 

First.  In  all  criminal  prosecutions,  the  truth  of  the  libel  is  no 
defense  unless  it  was  for  public  benefit  that  the  matters  charged 
should  be  published  ;  or  in  other  words,  that  the  alleged  libellous 
matter  was  true  in  fact,  and  was  published  for  justifiable  ends  ;  but 
in  all  such  proceedings  the  jury  have  the  right  to  determine  at  their 
discretion  the  law  and  the  fact. 

Second*  In  all  civil  actions  of  libel  brought  by  the  party  claiming 
to  have  been  defamed,  where  the  defendant  alleges  and  establishes 
the  truth  of  the  matter  charged  as  defamatory,  such  defendant  is 
justified  in  law,  and  exempt  from  all  civil  responsibility.  In  such 
actions  the  jury  must  receive  and  accept  the  direction  of  the  court 
as  to  the  law. 

Under  this  view,  the  court  below  misdirected  the  jury  in  a  very 
material  point,  and  properly,  on  attention  being  again  called  to  the 
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matter  by  a  motion  for  a  new  trial,  granted  such  motion,  and  set 
the  case  again  for  hearing.    The  inBtmctions  given   might  ha¥e 
been  applicable  in  a  criminal  proceeding,  where  the  motive  of  the 
publication  is  important,  and  where  the  jury  have  the  right  to  de- 
termine the  law  as  well  as  the  fact ;  but  were  erroneous   in  a  civil 
action,  where  the  facts  charged  were  proven  in  justification.    The 
instructions  assumed  that  the  truth  is  not  a  full  and  complete  de- 
fense unless  it  was  shown  to  haye  been  published  for  good  purposes 
and  justifiable  ends.     This  is  not  correct.     If  the  charges  made  by 
the  defendant  are  true,  however  malicious,  no  action  lies.     Soot  t. 
King,  7  Oow.  613,  632 ;  Townsend  on  Slander  and  Libel,  §  311 ; 
Ibss  V.  Hildreth,  10  Allen,  76 ;  Baum  v.  Clause,  5  Hill,  196 ;  1 
Stark,  on  Slander,  229 ;  Ratfne  v.  Taylor,  14  La.  An.  406. 

The  plaintiff  in  error  ccmtends  that  the  instructions  could  not 
have  been  prejudicial  to  the  defendant  in  error,  as  the  plea  of  jus* 
tification  was  insufficient  in  form,  and  therefore  the  District  Gonrt 
erred  in  granting  a  new  trial.  The  answer  among  other  things 
alleged  ^^  that  the  matters  charged  as  defamatory  were  true."  No 
motion  was  filed  in  the  case  to  make  the  answer  more  definite  or 
certain ;  no  demurrer  was  presented  ;  no  objection  taken  to  the 
evidence  of  the  truth  of  the  charge,  as  we  can  ascertain ;  and  from 
the  record  we  must  assume  that  the  case  was  tried  on  the  theory 
that  the  defendant  was  attempting  to  show  as  justification  the 
truth  of  the  publication,  and  we  may  assume  that  the  eyidence 
tended  to  prove  the  truth  of  the  publication.  Under  these  circum- 
stances the  point  now  made  by  counsel  of  the  plaintiff  as  to  the 
immateriality  of  the  instructions  is  not  well  taken.  The  case  was 
heard  by  the  District  Court  on  the  supposition  that  the  plea  of  jus- 
tification  was  sufficiently  formal  —  the  instructions  of  the  court  dis- 
cuss what  is  necessary  to  be  shown  to  make  the  truth  a  full  justi- 
fication, and  the  jury  having  been  misdirected  in  the  hurry  of  the 
trial,  no  error  was  committed  in  setting  aside  the  yerdict  Had 
the  action  of  the  court  been  otherwise,  on  proper  application,  we 
would  have  reversed  the  judgment.  If  any  delay  has  resulted  to 
the  plaintiff  in  error  in  obtaining  a  speedy  trial,  it  has  been  caused 
by  the  pendency  of  this  proceeding  in  error  in  this  court,  where  it 
was  brought  by  the  plaintiff.  For  this  action  the  defendant  in 
error  was  not  responsible. 

The  order  of  the  District  Court  setting  aside  the  yerdict  of  the 
jmry  in  the  case  and  granting  a  new  trial  is  affirmed. 

All  the  justices  concurring. 
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State  v.  White. 

OrimbuUlaim —  ecidenee — prUoner  as  witness — prtoilsgsd  eommwdeations  — <!<•- 

charge  ofjurjf  in  absence  of  prisoner, 

Ota  tbe  trial  of  »  criminal  information,  the  prisoDor,  iutving  testified  on  liis 
own  behalf,  cannot,  on  aoBS-ozamination,  be  reqnired  to  discloee  oommnni- 
citions  between  himaelf  and  ooonsel,  in  respect  to  which  he  did  not  testify 
on  his  ^rect  examination.     {See  ncie,  p.  140.) 

Od  a  trial  for  felony  it  is  proper  for  the  court  to  discharge  the  jury,  in  the 
abeence  of  the  defendant,  after  they  have  deliberated  without  agreeing  from 
fonr  o'dock  in  the  afternoon  until  six  o'cIocIe  the  next  morning. 

TNVOBMATION  for  bigamy.    The  opinion  states  tbe  facts. 

Chase,  Kirkpairick  £  Surge,  for  appellant. 
WiUard  Davis,  attorney-general,  for  the  State. 

Hobtok,  G.  J.  The  defendant  White  was  charged  on  informa- 
tion with  the  ojSense  of  bigamy.  The  first  jury  impanelled  to  try 
tbe  cause  could  not  agree,  and  were  discharged  without  finding  a 
Terdict;  and  another  jury,  before  which  the  cause  was  tried  at  the 
same  term,  rendered  a  verdict  of  guilty.  Thereupon  the  defend- 
ant was  sentenced  to  the  penitentiary  for  the  term  of  three  years, 
and  he  now  appeals  to  this  court. 

I.  The  serious  error  alleged  is,  the  action  of  the  court  in  com- 
pelling the  defendant  to  disclose  the  communications  between  him* 
self  and  his  attorney.  Evidence  having  been  admitted  concerning 
a  divorce  having  been  granted  between  the  prisoner  and  his  first 
wife,  in  the  State  of  New  York,  prior  to  the  second  marriage,  the 
defendant,  testifying  in  his  own  behalf,  was  required  by  the  court 
to  answer,  on  cross-examination,  ^'  if  he  had  not  been  consulted  or 
advised  by  his  counsel  in  regard  to  obtaining  a  copy  of  such  decree." 
Objection  was  duly  made  to  the  question  on  the  ground  that  the 
communications  between  counsel  and  client  were  privileged;  but 
the  court  ovecmled  the  objection,  and  in  so  doing  committed 
material  error.  The  defendant  in  fully  answering  the  question 
Vol-.  XXVII  — 18 
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gave  the  advice  of  one  of  his  lawyers  to  him.  The  statute  provides 
that  an  attorney  shall  be  incompetent  to  testify  concerning  com- 
munications made  to  him  by  his  client  in  that  relation,  or  his 
advice  thereon,  without  the  client's  consent  This  statute  would 
be  of  no  utility  or  benefit,  if  the  client  could  be  compelled,  against 
his  consent,  to  make  such  disclosures.  It  would  be  absurd  to  pro- 
tect by  legislative  enactment  professional  communications,  and  to 
leave  them  unprotected  at  the  examination  of  the  client  In  such 
an  event,  in  all  civil  actions,  the  confidential  statements  of  client 
and  counsel  would  be  exposed,  and  likewise  the  same  would  occur 
in  all  criminal  actions  where  the  defendant  should  testify.  The 
authorities  are  otherwise.  The  true  view  seems  to  be  that  com- 
munications, which  the  lawyer  is  precluded  from  disclosing,  the 
client  cannot  be  compelled  to  disclose.  This  privilege  is  essential 
to  public  justice,  for  did  it  not  exist  no  man  would  dare  to  consult 
a  professional  adviser  with  a  view  to  his  defense,  or  to  the  enforce- 
ment of  his  rights.  Whart  on  Ev.,  §  583 ;  Hemenway  v.  Smithy 
28  Vt  701 ;  Carnes  v.  Platt^  15  Abb.  Pr.  (N.  S.)  337;  Merrit  v. 
Morgauy  21  Wend.  467;  Williams  v.  Fitch,  18  N.  Y.  546-^50; 
Britton  v.  Lorenz,  45  id.  51-59;  Bigler  v.  Reyher^  43  Ind.  112;  1 
Greenl.  on  Ev.,  §§  236-240.  It  is  urged  against  a  reversal  of  the 
judgment  that  the  question  might  have  been  answered  by  "yes,"  or 
'^  no,"  and  that  the  advice  or  conversation  testified  to  was  not  very 
material,  and  could  not  have  been  prejudicial  to  the  rights  of  the 
defendant.  We  answer  that  the  District  Court  violated  a  very  im- 
portant rule  of  evidence,  and  forced  the  disclosure  of  privileged 
communications  in  a  criminal  case  where  the  liberty  of  the  defend- 
ant was  at  stake  ;  and  we  will  not  stop  to  weigh  the  effect  of  the 
answer,  or  determine  how  far  the  rights  of  the  prisoner  were  sacri- 
ficed. It  is  very  important  to  public  interests  that  the  purpose  of 
the  statute  as  to  such  communications  should  be  maintained  in  all 
its  rigor.  It  is  the  best  rule.  Obsta  principiis.  If  a  client  sees 
fit  to  be  a  witness,  he  makes  himself  liable  to  a  full  cross-examina- 
tion. But  in  this  case  the  defendant  did  not,  in  his  direct  exam- 
ination, refer  to  his  counsel,  or  any  conversation  with,  or  advice 
from  them;  and  the  question  was  inexcusable.  This  conclusion 
disposes  of  the  case  in  this  court,  but  as  some  other  questions  are 
presented  in  the  briefs  of  counsel,  we  briefly  give  our  views  of  two 
of  them  which  may  upon  a  new  trial  again  demand  the  attention  of 
the  District  Court. 
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IL  Error  is  alleged  m  the  discharge  of  the  jury  on  the  4th  of 
Kaj,  18779  from  farther  consideration  of  the  cause,  in  the  absence 
of  the  defendant  and  his  counsel.     It  appears  that  the  jury^  in  the 
charge  of  the  bailiff  of  the  court,  were  out  deliberating  in  the  case 
after  the  canae  had  been  duly  submitted  to  them  fourteen  hours^ 
from  four  o'clock  P.  h.  of  May  3d  to  six  o'clock  a.  h..  May  4th  — 
and  the  records  show  that  they  were  discharged  because  it  ap- 
peared to  the  court  that  the  jury  could  not  agree.     While  it  is  true 
that  the  court  should  not  have  had  the  jurors  called  into  the  court 
room  and  discharged  in  the  absence  of  the  defendant  and  his  coun- 
sely  the  error  committed  thereby  was  an  immaterial  one^  and  for 
which  this  court  would  not  reverse  the  judgment.     Neither  should 
the  motion^  nor  the  plea  in  bar  filed  by  the  defendant,  have  been  sus- 
tsined  on  account  of  such  action.     The  irregularity  of  the  court 
consisted  in  taking  action  in  the  absence  of  the  pnsoncr  and  his 
connsel,  not  in  the  fact  that  the  jury  were  discharged  after  it  had 
been  made  to  appear  to  the  court  that  they  could  not  agree  upon  a 
yerdict,  and  after  a  finding  and  entry  of  this  fact  were  duly  made 
a  matter  of  record.     The  court  had  a  right  to  discharge  the  jury 
after  they  had  been  kept  together  until  it  satisfactorily  appeared 
that  there  was  no  probability  of   their  agreeing.     Gen.  Stat.,  ch. 
80;  Civil  Code,  §  281;  and  ch.  82,  Criminal  Code,  §  208.     In  the 
case  of  the  United  States  v.  Perez,  9  Wheat.  579,  it  was  held  that 
the  court  had  the   right  to  order  the  discharge  of  the  jury ;  and 
the  security  vrhich  the  public  have  for  a  faithful,  sound  and  con- 
scientious  exercise   of  this   discretion  rests  in   this,  as  in  other 
cases  upon  the  responsibility  of  the  judge,  under  his  oath  of  office. 
And  it  is  held  by  all  the  Federal  courts,  and  the  courts  of  Massa- 
chusetts, New   York,  Illinois,  Kentucky,  Mississippi,  Iowa,  and 
some  other  States,  that  where  the  jury  have  deliberated  so  long 
without  finding  a  verdict  as  to  preclude  a  reasonable  expectation 
that  they  will  agree,  unless  compelled  to  do  so  by  famine  or  exhaus- 
tion, they  may  be  discharged,  if  the  record  shows  the  necessity  for 
such  action,  without  the  consent  of   the  defendant,  and  the  pris- 
oner to  be  tried  by  another  jury.     In  The  Slate  v.   Vaughan,  29 
Iowa,  286,  it  was  held  in  a  case  very  similar  to  this,  that  ilie  de- 
fendant should  have  been  present  at  the  time  the  court  discharged 
the  jury,  but  as  the  defendant  if  present  could  only  liave  objected 
to  the  action  of  the  court,  and  since  such  objection  would  and 
must  have  been  unavailing,  no  prejudice  could  have  resulted  from 
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his  absence,  and  heuce  such  action  of  the  court  would  not  operate- 
to  reverse  the  case,  or  discharge  the  prisoner. 

[Omitting  a  question  of  witness.] 

For  the  error  committed  in  the  action  of  the  court  in  compelling^ 
the  disclosure  of  the  communications  between  the  defendant  and 
his  attorney,  the  judgment  is  reversed,  and  the  action  remanded 
for  a  new  trial. 

All  the  justices  concurring. 

Judgment  reversed. 

Note  bt  thk  Rbpobtbb.— It  may  be  useful  to  group  and  examtne  the  adjudications  on 
the  subject  of  the  prisoner  as  a  witness,  to  which  the  recent  statutes  permitting  accused 
persons  to  testify  on  their  own  behalf  hare  given  birth . 

Cross-examination  involTing crimination.— In  Brandon  v.  People,  42  N.  Y.  S65.  the 
prisoner  was  asked  on  cross-examination,**  Have  you  ever  been  arrested  before  for  theft  I  ** 
The  question  was  objected  to  as  an  attack  upon  her  character,  which  she  had  not  heneif 
put  in  issue,  but  the  court  held,  that  ^*  no  guggaiion  of  privOeoe  beifig  made^  the  objection 
was  properly  overruled/^  It  was  there  said  :  **  The  defendant,  however,  appeared  before 
the  court  below  in  a  double  capacity,  that  of  an  accused  party  on  trial,  and  that  of  a  wit- 
ness. As  an  accused  party  on  trial,  she  was  entitled  to  the  application  of  the  rule  that  her 
character  could  not  be  attacked  unless  she  herself  opened  the  question.  She  had  the  ben> 
eflt  of  it,  as  the  district  attorney  opened  and  closed  his  case,  without  allusion  to  her  char- 
acter. She  however  chose  to  avaO  herself  of  the  statute  of  1860,  which  permitted  her  t» 
make  herself  a  *  competent  witness '  in  the  case .  She  was  not  compelled  to  take  this  posi- 
tion, the  statute  declaring  that  the  failure  to  testify  should  not  create  any  pre0umpti<»i 
against  her.  She  elected,  however,  to  make  herself  a  witness.  She  became  and  was  & 
competent  witness.  For  this  purpose  she  left  her  position  as  a  defendant,  and,  while  upon 
the  stand,  was  subject  to  the  same  rules,  and  called  upon  by  law  to  submit  to  the  same 
tests  which  could  by  law  be  applied  to  other  witnesses. "  **  She  cannot  claim  the  advan- 
tages of  the  position  of  a  witness,  and  at  the  same  time  avoid  its  duties  and  reqwnaibili- 
ties." 

In  Qynnon  v.  The  People,  60  N.  Y.  240,  the  prisoner  was  asked  on  crosB*examinatloB, 
"how  many  times  have  you  been  arrested  7  "  This  was  objected  to,  on  the  ground  that 
the  Constitution  provides  that  **  no  man  can  be  compelled  to  be  a  witness  against  himself.** 
There  was  no  claim  of  privilege,  and  the  objection  was  held  to  have  been  properly  over> 
ruled,  on  the  authority  of  the  Brandon  cose.  The  court  said :  *^  The  prohibition  in  th» 
Constitution  is  against  compelling  an  accused  person  to  become  a  witness  against  himself. 
If  he  consents  to  become  a  witness  in  the  case  voluntarily,  and  without  any  compulsion,  it 
would  seem  to  follow  that  he  occupies  for  the  time  being  the  position  of  a  witness  with  all 
its  rights  and  privileges,  and  subject  to  all  its  duties  and  obligations.  If  he  gives  evidence 
which  bears  against  himself,  it  results  from  his  voluntary  act  of  becoming  a  witness,  and 
not  from  compulsion.  His  act  was  the  primazy  cause,  and  if  that  was  voluntary,  he  baa 
no  reason  to  complain."  The  chief  judge  also  observed— this  was  five  years  ago— that 
**  the  act  is  not  regarded  with  much  favor  by  the  bench,  bar,  or  the  people." 

We  now  come  to  consider  together  two  cases,  People  v.  Casey,  7S  K.  Y.  BBS,  and  Ptaplm 
V.  Brown,  id.  671.  The  former  was  substantially  like  the  Brandon  and  Connon  taae^  sAd 
was  decided  in  harmony  with  them.  In  the  latter,  the  prisoner  pleaded  his  privilege,  or 
rather  his  counsel  did  It  for  him,  and  it  was  held  to  excuse  him  from  answering.  The  cases 
are  thus  deaiiy  distinguishable,  and  Chief  Judge  Church,  in  the  latter,  distinguished  thai 
case  from  Brandon  and  Conntyr*  on  the  ground  that  there  the  witness  did  not  claim  his 
privilege.  Judge  Eabl.  who  delivered  the  opinion  in  the  CSoreyeoae,  ** concurred  in  the  n>> 
suit "  of  the  Br»ii7»  eam^  and  both  were  decided  at  the  same  term.  Some  obiter  expre» 
sions  of  the  chief  judge  have  called  forth  some  criticism.    Judge  Eabi.  says  (pp.  S9S-9) : 

**  When  a  prisoner  affers  himself  as  a  witness  in  his  own  behalf,  he  is  subject  to  the  saain 
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rales  upon  cnxs-ezamiiiatioii  as  any  other  witness.  He  may  be  asked  questions  dlsdo** 
tMtg  his  past  life  and  oooidnct,  and  thus  Impairing  his  credlMli^ .  Sudi  questions  may  tend 
to  show  that  he  has  before  been  guilty  of  the  same  crime  as  that  for  which  he  is  upon  trial; 
tnt  th^  are  not  on  that  account  incompetent.  When  he  offera  himself  as  a  witness,  and 
•eeks  to  take  the  benefit  of  the  statute  which  authorises  him  to  testify  on  his  own  behalf, 
he  takes  the  hazard  of  such  questions.  He  must  determine,  before  he  offers  himself, 
whether  his  examination  wfll  benefit  or  injure  him.  The  extent  to  which  such  an  exami- 
nation  may  go  to  test  the  witnesses*  credibility  is  largely  in  the  discretion  of  the  trial 
court." 

Chief  Judge  Chdbcb  says  (pp.  578-4),  that  i>erson8  on  trial  for  criminal  offenses,  **  often 
fay  a  species  of  moral  compulsion  are  forced  upon  the  stand  as  witnesses,  and  beixig  there 
are  obliged  to  run  the  gauntlet  of  their  whole  Utcs  on  cross-examination,  and  ereiy  im- 
morality,  Tice  or  crime  of  which  they  may  have  been  guilty  or  suspected  of  being  guil^, 
is  brought  out  ostensibly  to  affect  credibility,  but  practically  used  to  produce  a  conTiction 
for  the  particular  offense  for  which  the  accused  is  being  tried,  upon  evidence  which  other- 
wise would  be  deemed  insufficient.  Such  a  result  is  manifestly  unjust,  and  evety  precau- 
tion should  be  afforded  to  guard  against  it.  I  am  of  the  opinion  that  the  cross-exami- 
nation of  persons  who  are  witnesses  in  their  oWn  behalf,  when  on  trial  for  criminal  offen- 
ses, should  in  general  be  limited  to  matters  pertinent  to  the  issue,  or  such  as  may  be  proved 
by  other  witnesses.  I  believe  such  a  rule  necessary  to  prevent  a  conviction  for  one  offense 
by  proof  that  the  accused  may  have  been  guilty  of  others.  Such  a  result  can  only  be 
avoided  practically  by  the  observance  of  this  rule." 

It  Is  evident  that  these  different  expressions  do  not  conflict  with  these  decisions.  The 
remarlcs  of  Judge  Chubch  are  evidently  addressed  to  the  excessive  elastid^of  **di8cre> 
tlon  ***  in  trial  judges  who  allow  such  inquiries,  when  privilege  is  not  claimed.  In  Judge 
£abl*s  remarks,  which  are  strictly  within  his  case,  there  is  nothing  which  conflicts  with 
the  daim  of  privilege,  and  they  must  be  read  with  reference  to  the  fact  that  no  such  claim 
was  set  up. 

To  be  distinguished  from  the  Drown  ease  Is  Commonwedtth  v.  NichnUst  114  Mass.  885  • 
19  Am.  Rep.  846.  It  was  there  held  that  where  the  prisoner  becomes  a  witness,  under  the 
statute  which  makes  him  "  a  competent  witness  at  his  own  request  but  not  otherwise,** 
and  testifies  that  he  did  not  commit  the  crime  of  which  he  stands  accused,  he  may  be  cross- 
examined  as  to  every  thing  relevant  to  the  issue,  although  he  declines  to  answer  on  the 
ground  that  it  would  tend  to  criminate  him.  The  accusation  was  adultery  with  one  Mor- 
ris, in  Middlesex  county,  and  having  testified  that  he  never  had  had  criminal  intercourse 
with  her  then,  he  was  asked  whether  within  a  few  weeks  either  way  he  had  had  criminal  in- 
tercourse with  her .  This  was  stricUy  relevant  to  the  issue,  while  in  the  Bmwn  sose  the 
question  related  to  other  offenses  than  that  chaiiged  in  the  indictment,  and  had  reference 
soiiely  to  character.  This  sufllclently  distinguishes  the  cases.  The  court  observe:  "A 
party  to  the  cause,  who  voluntarily  offers  himself  as  a  witness,  is  entitled  to  no  more,  and 
hi  some  respects  to  less,  protection  than  a  third  person  who  testifies  in  obedience  to  a 
summons.  A  party  taking  the  stand  as  a  witness  in  his  own  behalf  may  be  croes-exam- 
ioed  in  relation  to  a  communication  between  himself  and  his  counsel,  as  to  which  the  lat- 
ter would  not  be  allowed  to  testity.  Wobum  v.  HenshaWt  101  Mass .  193  ;  s .  c. ,  8  Am.  Rep. 
888.  And  a  refusal  to  answer  a  question,  on  the  ground  that  it  might  criminate  him,  is 
compet<snt  evidence  against  him  when  it  would  not  be  against  an  ordinary  witness .  An^ 
dmcs  V.  Frye^  104  Mass.  984.**  **•  The  object  of  these  ttatvtee  is  not  to  protect  or  assist 
erUninals,  but  to  promote  the  discovery  of  truth,*'  etc. 

To  the  same  purport  is  State  t.  JVentvDorth^  85  Me.  284  ;  90  Am.  Rep.  688.  The  prisoner 
was  indicted  for  illegally  selling  intoxicating  liquors .  Being  called  as  a  witness  on  his  own 
bdialf ,  he  was  asked  on  cross  examination  concerning  other  sales  Uian  the  one  in  ques- 
tion His  counsel  objected  on  the  grounds  of  irrdevancy  and  privilege.  It  was  held  that 
the  accused  had  waived  his  constitutional  privilege  by  becoming  a  witness,  that  he  could 
not  daim  his  privilege  against  the  questions  asked  him,  and  that  the  privilege  was  hli 
alone,  and  not  that  of  his  counseL  On  the  last  ground  the  dedslon  is  inconsistent  with 
the  Brown  case^  for  there  the  privilege  was  claimed  by  counsel  for  the  witness.  The  ques- 
tlons  were  held  to  be  pertinent  to  the  issue,  to  prove  or  tend  to  prove  the  sale  in  question. 
The  court  say :    "  A  sale  is  denied.    Defore  selling,  he  must  have  liquors  to  sell.    Selling 
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implies  having.  It  is  important  to  prove  haying.  Having  been  admitted,  for  what  pur- 
pose were  they  **  — (i.  e.,  bottles  of  liquor)—  '*  had  ?  "  etc.  To  prove  the  **  having  **  it  was 
not  necessary  to  prove  the  former  '*  selling . "  It  seems  to  us  that  the  proper  distinction  is 
this :  **  While  the  prisoner,  havino  made  himulf  a  witneas^  cannot  decline  to  anncer 
relevant  inquiries  on  the  gnmnd  that  it  may  tend  to  convtel  him  of  the  crime  in  quc^ 
tion^  yet  he  may  decline  to  answer  such  inquiries  as  tend  to  amvict  of  other  ofensen  u*/t 
in  qaesLion.  To  sustain  the  ruling  on  the  point  that  the  privOege  was  not  asserted  by  the 
party  himself,  the  court  cite  the  Brandon  and  the  Connors  eaaes^  which  do  not  involve  or 
discuss  this  point. 

Cross-examination  involving  confidential  oommanications*— In  Duilenhofcr  v. 
State^  Bk  Ohio  St.  91,  it  is  held  that  where  the  accused  in  a  criminal  trial  becomes  a  wit- 
ness on  his  own  behalf,  he  cannot  be  compelled,  on  cross-examination,  to  disclose  the 
confidential  communications  between  himself  and  his  attorney,  nor  can  such  disclosures  be 
required  of  the  attorney  without  the  consent  of  the  accused.  The  well-knon-n  genersl 
rule  of  jurisprudence  is  that  when  an  attorney  is  employed  by  a  client  professionally,  all 
the  communications  that  pass  between  the  client  and  the  attorney,  in  the  course  and  for 
the  purpose  of  the  professional  business,  are  privfleged,  and  the  privilege  is  the  privilege 
of  the  client,  and  not  of  the  attorney.  Herring  v.  CkiberrVt  1  Phill.  91 ;  Peanev.  Pearse, 
1  DeG.  &  Sm.  06.  Th'^  privilege  applies  to  the  communication,  and  it  is  immaterial  whether 
the  client  is  or  is  not  a  party  to  the  action  In  which  the  question  arises,  or  whether  the 
'disclosure  is  sought  from  the  dient  or  from  his  legal  adviser.  And  it  is  held  that  the  privilege 
is  not  in  any  way  affected  by  the  statutes  making  parties  witnesses.  Montifomery  v.  Pick" 
erina,  116  Mass.  237 ;  Brand  v.  Brand,  89  How  Pr.  193  ;  Barker  v.  Kuhn,  38  Iowa,  395. 
In  Biffier  v.  Reyher^  43  Ind.  113,  it  was  held  that  a  party,  having  given  evidence  in  chief  in 
his  own  behalf,  cannot,  on  cross-examination,  be  compelled  to  divulge  statements  made 
by  him  when  consulting  as  a  client  an  attorney  at  law,  and  that  such  communications  are 
privileged  and  protected  from  inquiry  when  the  dient  is  a  witness,  as  well  as  when  the 
attorney  is  a  witness.  See,  also,  to  the  same  effect,  Hemenway  v.  Smithy  28  Vt.  701 ;  Boho 
V.  Bryson^  21  Ark.  387.  But  in  Inhahitantt  of  Woburn  v.  Heushaw^  101  Alass.  200,  the 
contrary  was  held,  the  court  saying :  "  The  objection  that  the  defendant  was  wrongfully 
compelled  to  undergo  a  cross-examination,  as  to  what  he  said  to  his  counsel,  cannot  be 
sustained.  The  policy  of  the  law  will  not  allow  tha  counsel  himself  to  make  disdosures  of 
confidential  communications  from  his  client,  but  if  the  client  sees  fit  to  be  a  witness,  he 
makes  himsdf  liable  to  full  cross-examination,  like  any  other  witness."  See,  also,  upon 
the  general  subject.  Moan  v.  Block,  7  Md.  202  ;  Jenkiuson  v.  State,  6  Blackf.  495. 

Comment  on  omission  or  refusal  to  testily.— Under  most  statutes  the  prisoner  is 
humanely  protected  from  adverse  comment  on  his  omission  to  testify.  This  Is  not  so  in 
Maine.  Thus,  in  State  v.  Cleaves,  59  Me.  296 ;  8  Am.  Rep.  422,  it  was  held  that  it  was  cor- 
rect for  the  Judge  to  charge  the  Jury,  that  the  omission  of  the  defendant  to  take  the  stand 
was  a  proper  consideration  in  determining  his  guilt  or  innocence.  The  court  say:  '^His 
declining  to  avail  himself  of  the  privil^^  of  testifying  is  an  existent  and  obvious  fact.  It 
is  a  fact  patent  in  the  case  The  Jury  cannot  avoid  perceiving  it.  Why  should  they  not 
regard  it  as  a  fact  of  more  or  less  weight  in  determining  the  guilt  or  innocence  of  the 
accused?"  And  the  court  compare  such  omission  to  the  looks,  speech  or  silence  of  the 
accused  when  charged  or  on  trial.  The  vice  of  this  reasoning  is  that  the  demeanor  of  the 
accused  is  no  criterion  of  his  guilt  or  Innocence.  Embarrassed  innocence  and  bnuten  guilt 
are  seen  daily  in  criminal  courts.  The  omission  to  testify  may  simply  result  trom  an  utter 
inability  to  explain  drcumstances.  The  plea  of  not  guOty  is  equivalent  to  a  denial  of  the 
crime.  And  yet  the  court  say  in  this  case,  that  the  statute  was  passed  **  for  the  benefit  of 
the  innocent  and  for  the  protection  of  innocence.  '*  On  the  other  hand,  in  New  York,  Ohio 
and  California,  it  is  held  that  the  omission  shall  not  be  commented  on.  We  presume  that 
the  Ohio  and  California  statutes,  like  that  of  New  York,  provide  that  the  omission  "shall 
not  create  any  unfavorable  presumption . "  Rvloff  v.  People^  45  N.  T.  218;  People  r.  Tylcr^ 
86  Cal.  622 ;  CaZkina  v.  State,  18  Ohio  St.  866. 

In  Massachusetts  it  is  held  that,  as  by  the  statute  the  omission  of  the  prisoner  to  testify 
Ji  not  to  create  any  presumption  against  him,  so  the  prosecuting  attorney  win  not  be 
allowed  to  comment  to  the  Jury  on  such  omission,  although  in  answer  to  reasons  advanced 
by  the  prisoner's  counsel  to  the  Juiy  for  such  omission.    Commonwealth  v.  Scott^  128  Blass. 


JULY  TERM,  1877.  143 


State  ▼.  White. 


SM;  0  Am.  Bep.  87.  The  oomt  here  say:  **  As  there  is  danger  that  the  juiy,  knowingthat 
the  law  DOW  permita  a  defendant  to  testi^,  may  draw  taif erenoes  against  him  from  his 
omiarioo  to  do  so,  his  counsel  may  properly,  in  addressing  the  jury,  Insist  and  enlarge 
apoQ  hie  oonsUtational  and  legal  right  in  this  respect.  When  the  counsel  for  the  defend- 
ant in  the  preaent  caeo  went  farther,  and  referred  to  his  own  opinion  and  practice  upon  the 
subject,  and  to  wha4  he  sappoaed  to  hare  taken  place  in  other  oases,  he  might  well  have  been 
chewed  by  the  court.  Bat  the  absolute  exemption,  secured  to  the  defendants  by  the  Oonsti- 
tatioQ  and  lawa,  from  betng  compelled  to  testify,  and  from  haying  their  omission  to  do  so 
need  in  any  way  to  their  detriment,  oould  not  be  affected  by  superfluous  or  irregular  sug- 
gestions of  their  ooanael  in  the  beat  of  argument.  That  exemption  oould  only  be  waived 
bj  each  defendant's  own  election  to  ayaO  himself  of  the  statute,  and  to  go  upon  the  stand 

In  Zifiny  ▼•  au»Ac^  GO  Ind.  188;  26  Am.  Sep.  10,  it  was  held  that  a  new  trial  must  be  granted 
hi  case  of  oonTiction,  where  the  prosecuting  attorney  commented  on  the  omission  of  the 
priBooer  to  testify,  although  the  court,  on  his  objection,  had  checked  the  attorney  in  his 
lemaite,  and  instructed  the  jury  to  pay  no  attention  to  what  had  been  said.    This  was 
under  a  statute  prohibiting  any  comment  upon,  or  reference  to,  such  omission,  in  the  argu- 
ment,  and  any  consideration  thereof  by  the  jury.    All  that  the  district  attorney  said  in 
this  case  was :  **  It  is  tnie,  gentlemen  of  the  jury,  the  evidence  in  this  case  Is  not  as  dear 
as  it  might  he.    There  were  but  two  parties  to  this  transaction.    Tou  have  heard  the  evi* 
dence  of  one  of  them .    We  would  have  been  pleased  to  have  heard  from  the  other,  to  see 
what  light  he  oould  have  thrown  upon  this  transaction."    But  this  was  considered  fatal, 
and  the  court  said:  **  We  construe  the  statute  to  mean,  that^  when  a  defendant  in  a  crimi- 
nal cause  ^ft^'^wfta  to  testify  in  his  own  behalf,  absolute  silence  on  the  subject  is  enjoined  on 
the  counsel  in  their  argument  on  the  trial,  and  upon  the  jury  trying  the  cause  during 
their  consultation  upon  it. " 

In  Slate  ▼.  Ober,  S2  N.  H.  460;  13  Am.  Bep.  88,  the  prisoner  declined  to  answer  a  question 
on  croaa-examination  on  the  ground  that  he  oould  not  be  compelled  to  furnish  evidence 
against  hinis^.  In  summing  up,  the  district  attorney  commented  on  the  refusal  and  was 
permitted  to  do  so,  in  spite  of  objection.  This  was  held  proper,  the  statute  only  protect- 
ing the  prisoner  finom  adverse  comment  or  inference  in  case  he  refuses  to  testify  at  all. 
Citing  Com.  y.  MvUen,  97  Mass.  545,  and  the  Connors  case.  In  his  work  on  Constitutional 
Limitations  (JM.  ed.),  817,  Judge  Cooley  approves  this  case,  saying,  "  the  right  of  comment, 
where  the  party  makes  himself  his  own  witness,  and  then  refuses  to  answer  proper  ques- 
tions, was  as  dear  as  the  right  to  exemption  from  unfavorable  comment  when  he  abstained 
from  asserting  his  statutory  privilege." 

In  RiOof  V.  State,  45  N.  T.  218,  it  was  held  that  the  error  of  the  court  in  alluding,  in  Its 
charge,  to  the  omission  of  the  prisoner  to  testify,  was  cured  by  his  subsequent  charge  that 
he  was  not  required  to  testify,  and  that  there  was  no  inference  to  be  drawn  against  him 
from  the  fact  of  his  not  having  testified.  This  is  quite  opposed  to  the  Long  cast.  In  the 
Rulnf  eaat  the  court  remarked:  "The  act  may  be  regarded  as  of  doubtful  propriety,  and 
maay  regard  it  as  unwise,  and  as  subjecting  a  person  on  trial  to  a  severe  if  not  cruel  test. 
If  sworn,  his  testimony  will  be  treated  as  of  but  little  value,  will  be  subjected  to  those  tests 
whkdi  detract  from  the  weight  of  evidence  given  underpecuUar  Inducements  to  pervei  t  the 
truth  when  the  truth  would  be  unfavorable,  and  he  will,  under  the  law  as  now  understood 
and  Interpreted,  be  subjected  to  the  cross-examination  of  the  prosecuting  officer,  and 
made  to  testify  to  any  and  all  matters  relevant  to  the  issue,  or  his  own  credibility  or  char- 
acter, and  under  pretense  of  impeaching  him  as  a  witness,  all  the  Incidents  of  his  life 
brou^t  to  bear  with  great  force  against  him.  He  will  be  examined  under  the  embarrass- 
ments Incident  to  his  position,  depriving  him  of  his  self-possession,  and  necessarily  greatly 
Interfering  with  his  capacity  to  do  himself  and  the  truth  justice.  If  he  is  really  desirous  to 
speak  the  truth.  These  embarrassments  will  more  seriously  affect  the  innocent  man  than 
the  guilty  and  hardened  in  crime.  Discreet  counsel  will  hesitate  before  advising  a  client 
charged  with  high  crimes  to  be  a  witness  for  himself,  under  all  the  disadvantages  surround- 
ing him.  If,  with  this  statute  in  force,  the  fact  that  he  is  not  sworn  can  be  used  against 
lilm,  and  suspicion  be  made  to  assume  the  form  and  have  the  force  of  evidence,  and  cir- 
cumstances, however  slightly  tending  to  prove  guilt,  be  made  conclusive  evidence  of  the 
fact^  then  the  individual  Is  morally  coerced,  although  not  actually  compelled  to  be  a  witness 
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agaixist  himself.  The  OoDStitiitioii,  which  protects  a  party  accnaed  of  crime  ftom  belns  a 
witness  against  himself,  will  be  practioaUj  abraeated.**  They  then  continue:  "  TTc  ilhta 
the  prosecuting  officer  or  the  judge  has  the  right  to  allude  to  the  tmA  that  a  peraon  has  not 
arailed  himself  of  this  statute.'*  They  then  admit  that  the  Judge  twice  made  allusion  to 
the  fact  on  the  trial  in  que8ti6n,  "  on  both  occasions  in  a  manner  calculated  to  give  mn 
impression  fvrejudicial  to  the  prisoner?*  But,  *'  inasmuch  as  the  error  of  this  part  of  tlie 
charge  was  that  by  its  general  terms  it  authurized  an  infertnee  to  the  pr^udiee  nf  the  prim' 
oner^  rather  than  a  direct  utaiement  of  an  erroneouB  proposttUm^  we  are  of  opinion  that 
the  error  was  cured  by  the  subsequent  explanation. " 

Comments  on  effect  of  testlniony*—  In  Stover  y.  Peaplet  56  N  Y.  815,  it  was  held 
that  where  a  prisoner  elects  to  become  a  witness,  and  fails  to  explain  or  rebut  a  fact  tend^ 
ing  to  show  his  guilt,  the  same  presumption  arises  from  his  faOure  that  woidd  arise  in  the 
like  case  of  any  other  witness,  if  it  was  in  his  power  to  give  such  explanation.  It  is  here 
said:  *'  The  general  rule  is  that  when  it  appears  that  a  party  charged  with  crime  has  the 
power,  if  innocent,  to  explain  a  f^^ct  or  circumstance  tending  to  show  his  guilt,  and  fails  to 
give  such  explanation,  such  failnre  may  be  considered  as  a  circumstance  against  him.  In 
the  present  case,  the  question  is  whether  his  failure  to  give  any  explanation  of  such  a  fact 
or  circumstanoe,  which  he  could  do  if  Innorent,  when  testifying  in  his  own  fevor,  he  hav- 
ing requested  to  become  a  witness,  comes  within  this  general  rule.  Hie  argument  In  behalf 
of  the  accused  is,  that  he  cannot  be  made  a  witness  at  all  except  by  his  own  request,  and 
that  his  failure  to  be  a  witness  shall  not  create  any  presumption  against  him,  and  that  If 
he  requests  to  be  a  witness  and  becomes  such,  he  need  give  testimony  only  to  such  parts  d 
his  case  as  he  may  choose;  and  as  to  other  facts  as  to  which  he  does  not  request  or  desiie 
to  give  testimony,  no  presumption  can  be  created  against  him  for  his  failure  to  testify.  Li 
this  construction  I  cannot  concur.  True,  it  is  at  the  option  of  the  accused  whether  or  not 
to  become  a  witness.  When  he  lias  exercised  this  and  become  a  witness,  he  Is  made  com- 
petent for  an  purposes  in  the  case,**  etc.,  concluding  as  first  above  indicated.  Three  judges 
concurred,  and  one  concurred  in  the  result,  but  the  chief  judge  and  another  dissented. 

It  has  been  held  error,  when  the  prisoner  had  testified,  for  the  judge  to  instruct  the  Jury 
that  *'  one  interested  will  not  usually  be  as  honest  and  candid  as  one  not  so.**  Vea^eh  v. 
State,  66  Ind.  684 ;  26  Am.  Rep.  44.  The  court  quote  from  a  former  decision  on  the  same 
point: 

"  V\re  think  the  court  erred  in  giving  the  latter  part  of  the  charge.  The  idea  Is  conveyed 
by  the  charge,  that,  in  a  majority  of  instances,  or  as  a  usual  rule,  subject  of  course  to 
exceptions,  persons  interested  wlU  not  be  as  honest  and  candid  as  those  who  are  not  inter. 
ested  This  may  be  true,  in  pomt  of  fact,  and  if  so,  it  is  a  sad  commentary  upon  the  hon- 
esty aDd  candor  of  a  majority  of  mankind.  But,  if  the  proposition  be  true,  it  is  note 
le^al  presumption,  but  matter  of  fact,  of  which  the  jury  were  the  exclusive  judges,  and 
concemiDg  which  the  court  could  not,  without  going  out  of  its  province,  undertake  to 
instr-u.rt  them.  It  was  the  exclusive  province  of  the  jury  to  determine,  from  thcdrknovl- 
edpre  of  mankind,  from  the  evidence  in  the  cause,  and  from  the  appearance  and  manner 
of  the  witness,  what  credit  was  due  to  his  evidence,  and  whether  any,  and  if  so,  how  much, 
credence  should  be  withheld  in  consequence  of  his  interest  in  the  cause.  It  was.  in  shorty 
the  exclusive  province  of  the  jury  to  determine  whether  one  interested  would  or  would  not 
usually  be  as  honest  and  candid  as  one  not  interested.** 

ConoLmenta  on  appearance  of  prisoner.—  The  prohibition  of  comment  has  been 
held  not  to  extend  to  remarks  upon  the  prisoner*8  apjpearanee  while  testifying.  Thus,  in 
Hui>er  v.  State,  57  Ind.  841 ;  26  Am.  Hep.  57,  the  prosecuting  attorney  had  said:  ''  The  evi- 
dences of  guilt  are  stamped  upon  the  countenance  of  the  defendant.**  This  was  objected 
to,  and  the  court,  in  the  hearing  of  the  jury,  said,  "  take  your  objection.*'  On  review  the 
court  said:  '*The  prosecutor  had  the  right  to  refer  to  the  countenance  of  the  defendant 
while  testifying  as  a  witness,  as  one  of  the  tests  of  his  credibility.  Considered  as  an 
abstract  proposition,  aside  from  the  defendant*8  appearance  as  a  witness,  these  remarks 
would  seem  to  transcend  the  limit  of  legitimate  argument  on  the  trial  of  a  criminal  cause: 
but  the  objection  of  the  appellant  to  their  utterance,  so  far  as  we  are  enabled  to  judge  of 
what  occurred  on  the  occasion,  was  sustained  by  the  court,  and  their  impropriety  thus 
brought  to  the  attention  of  the  jury.  As  the  proceeding  comes  to  us  from  the  record* 
we  cannot  hold  that  it  constituted  such  an  error  of  law  on  the  trial  as  amounted  to  a 
sufficient  cause  for  a  new  trial.** 

Impeachnaent  of  prisoner*— In  Indiana  ii  has  been  held  that,   where  the 
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tte  iwoBBcotlop  nuij  flhow  that  his  rapatatkm  for  tnith  and  YeracUy  is  ba^ 
batoaonoft  impeacb  his  genaral  moral  character,  although  the  CItU  Code  provides  that, 
<*  In  all  qaesUons  affectiiig  the  credibility  of  a  witness,  his  general  moral  character  may 
he  gkien  in  evldeswe.  This  is  based  on  the  ooinmoii4aw  doctrine  that  the  inqpiiry  into 
the  Hiarsirter  of  a  wjftinss  is  limited  to  truth.  The  court  saj,  "tito  statute  Is  an  innotra- 
tioBopQiitheooQimonlaw,  and  should  be  strictly  construed."  .Fletcher  ▼.  State,  40  Ind. 
SN;  V  Am.  Bep.  67S. 
Bat  in  liaMnrhiis«*tn  it  is  held  that  the  prisoner,  hsTlng  tesUfled,  may  bo  Impestnlifld, 

ComnumweaUhy.  Bonfur,  97  Btass.  687. 


liiTowioH  V.  LrrowiOH. 

09  Kans.  4a.) 
IHvoree  — juritdietion —  impeaching  Judffment  coUaUraXiy, 

k  decree  of  diToroe,  rendered  in  a  State  where  neither  of  the  parties  had 
ever  reeided,  and  without  actual  notice  to  the  defendfeint,  ifl  absolatel/  Yoid, 
and  if  the  lack  of  jurisdiction  does  not  appear  on  the  face  of  the  record,  it 
may  he  shown  by  eztnnsic  evidence.* 


0 


RDEB  for  alimoiiy.     The  opinion  states  the  facts* 

John  PostBTy  for  plaintiff  in  error. 
/•  O.  Mohier,  for  defendant  in  error. 


Yai«bxtikb^  J.  This  was  an  action  brought  by  Blanche  Lito« 
vich,  against  B.  A.  Litowich,  Ed.  Wittman,  and  Say  Hollings« 
worth,  for  the  purpose  of  obtaining  alimony  from  said  Litowich, 
her  alleged  husband,  and  of  restraining  all  the  defendants  from 
selling  or  disposing  of  the  property  of  her  said  alleged  husband. 
At  the  time  of  the  commencement  of  this  action  the  plaintiff 
obtained  an  order  from  the  judge  of  the  court  below,  at  chambers, 
granting  to  her,  as  aiimon  jpe7ulente  lite  (using  the  word  ^  alimony  " 
in  a  broad  sense,  including  suit  money),  $100  for  attorney-fees  and 
expenses  of  the  suit,  and  $100  for  her  support,  and  restraining  the 
defendants  from  disposing  of  any  of  her  husband's  property  except 
'*  in  the  due  course  of  their  trade  and  business  as  merchants  in  the 
town  of  Salina."  Afterward  the  defendants  moved  to  vacate  said 
order.    Pending  this  motion,  the  plaintiff  moved  for  an  attach* 
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ment  against  said  Litowich,  requiring  him  to  answer  for  an  alleged 
contempt  in  not  obeying  said  order  with  respect  to  the  payment  of 
alimony.  By  consent  of  parties  these  two  motions  were  heard 
together,  and  at  the  same  time.  It  would  also  seem  that  the  judge 
of  the  court  below  also  heard  still  another  motion  at  the  same  time, 
made  by  the  plaintiff  for  additional  alimony.  A  vast  amount  of 
evidence  was  introduced  upon  the  hearing  of  these  motions,  and 
upon  this  evidence  the  judg^  vacated  said  order  with  respect  to 
Hollings worth,  and  after  modifying  such  order  in  some  particulars 
with  respect  to  the  other  two  defendants  continued  it  in  force 
substantially  as  to  them.  The  judge  refused  to  grant  the  attach- 
ment  asked  for  by  the  plaintiff,  and  refused  to  give  her  any  addi* 
tional  alimony.  Defendants  Litowich  and  Wittman  excepted  to 
the  rulings  of  the  judge  of  the  court  below  against  them.  They 
also  moved  for  a  rehearing  of  their  motion  to  vacate  said  order, 
which  motion  was  also  overruled,  and  they  duly  excepted ;  and 
they  now  bring  the  case  to  this  court  for  review. 

While  the  judge  of  the  court  below  may  have  committed  some 
immaterial  errors,  we  cannot  say  that  he  committed  any  substan- 
tial error.  It  would  seem  to  us  that  alimony  pendente  lite  should 
have  been  allowed  in  this  case ;  and  we  cannot  say  that  $200, 
including  suit  money,  was  too  much.  And  we  also  think,  that 
under  the  circumstances  of  this  case  the  in  junction  pendefite  lite 
was  also  proper.  That  the  said  B.  A.  Litowich  and  Blanche  Lito- 
wich were  married  to  each  other  on  March  26,  1876,  and  that 
they  remained  husband  and  wife  from  that  time  up  to  April  5, 
1877,  is  admitted  by  all  the  parties.  The  plaintiff  claims  that  she 
still  remains  the  wife  of  said  B.  A.  Litowich.  But  the  defendants 
claim  that  on  the  5th  of  April,  1877,  the  said  B.  A.  Litowich  was 
divorced  from  the  plaintiff,  and  that  the  marriage  relation  then 
existing  between  them  was  wholly  severed  and  dissolved.  And  to 
prove  such  divorce,  the  defendants  introduced  in  evidence  a  duly 
certified  copy  of  a  judgment  rendered  by  the  probate  court  of 
Davis  county,  Utah  Territory,  purporting  to  grant  such  divorce. 
This  judgment  shows  upon  its  face  that  there  had  been  ''plead- 
ings," and  a  " summons,"  and  "  service  of  summons,"  and  "proof  " 
in  the  case  in  which  it  was  rendered ;  and  yet  no  such  pleading, 
or  summons,  or  service,  or  proof,  was  introduced  in  evidence  on 
the  hearing  of  the  motions  in  this  case.  The  judgment  upon  its 
face  seems  to  be  valid ;  but  whether  it  would  still  appear  to  be 
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Talid  if  the  whole  of  the  record  of  the  ease  in  which  it  was  rea* 
dered  had  been  introduced  in  eyidence,  we  cannot  tell.  Bat  from 
evidence  dehors  the  record  we  know  that  said  judgment  is  void 
mbeolately  and  entirely.  It  was  rendered  wholly  without  jurisdic- 
tion. The  parties  thereto,  B.  A.  Idtowich  and  Blanche  Litowieh, 
were  married  in  Kansas.  They  resided  together  in  Salina,  Kansas, 
op  to  the  8th  of  January,  1877,  when  Mrs.  Litowieh  wect  to  her 
mother^s  at  Atlantic  City,  N.  J.,  expecting  her  husband  soon  to 
Bell  his  property  in  Kansas  and  follow  her.  Afterward  he  did  sell 
said  property  (the  sale,  however,  was  probably  a  sham  sale),  and 
then  on  the  5th  of  March,  1877,  leaving  Salina,  went  to  Denver,  to 
Cheyenne,  and  to  Chicago,  HI.,  where  he  employed  a  lawyer  (A.  J. 
Dexter,  by  name),  to  procure  a  divorce  for  him.  The  lawyer  pro- 
cured said  Utah  divorce.  Neither  of  the  parties  had  ever  resided 
in  Utah,  neither  of  them  had  ever  been  there.  And  neither  of 
them  had  ever  had  any  expectation  ^f  residing  there.  After  pro- 
curing said  divorce  said  B.  A.  Litowieh  returned  to  Salina  by  way 
of  Kansas  City,  reaching  Salina  on  the  14th  of  April,  1877.  He 
then  repurchased  his  former  interest  in  a  mercantile  establishment 
located  at  Salina,  and  is  now  residing  there  and  doing  business 
there  as  a  merchant.  On  the  same  day  that  he  returned  to  Salina 
he  wrote  to  his  wife  concerning  said  divorce,  and  this  was  the  first 
notice  that  she  ever  received  from  any  source  that  he  had  any 
intention  or  desire  to  procure  a  divorce.    The  letter  is  as  follows  : 

Salina,  Kansas,  April  14,  1877. 

Mrs.  Blanche  :  I  received  your  letter.  I  just  got  to  Salina.  I 
am  living  in  Chicago,  111.,  and  think  to  go  back  there  soon.  I 
shall  not  remain  in  Salina  only  two  days  longer.  I  have  sued  you 
for  a  divorce  at  Chicago.  Would  have  notified  you  before,  but  was 
not  sure  where  you  were.  Don't  write  to  me  any  more.  Try  and 
think  of  some  one  else.  Bespectfully,         B.  A.  Litowich. 

Mrs.  Litowich,  having  learned  that  her  husband  had  remained  at 
Salina,  subsequently  returned,  and  on  31st  August,  1877,  she  com- 
menced this  action  for  alimony.  We  think  that  said  parties  B.  A. 
and  Mrs.  Litowich  were  still  husband  and  wife  when  this  action 
was  commenced,  and  are  now  husband  and  wife.  Said  Utah  jadg* 
ment,  being  void  for  want  of  jurisdiction,  did  not  change  their 
matrimonial  status,  nor  affect  any  of  their  rights  with  respect  to 
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each  other.  That  a  judgment  rendered  withoat  jorisdiction  is 
TOidy  we  ha^  assumed  aa  settled  kw.  And  the  Supreme  Court  of 
Indiana  has  reoently  decided  that  a  judgment  granting  a  divorce 
rendered  by  apiohate  court  in  Utah,  upon  jurisdictional  facts  and 
circumstanoes  almost  precisely  like  those  upon  which  the  present 
judgment  was  rendered,  was  a  judgment  rendered  without  jurisdic* 
tion  and  oonsequently  void.  Bood  y.  The  Staie,  56  Ind.  263;  26 
Am.  Bep.  2L  And  this  decision  of  the  Supreme  Court  of  Indiana 
is  in  aocordanee  with  the  unbroken  current  of  authority.  2  Bishop's 
Marriage  &  Divorce,  §  144.  And  where  the  judgment  granting  the 
divoree  does  not  i^pear  to  be  vbid  upon  its  face,  it  may  be  shown 
to  be  void  by  evidence  aliunde.  Hoffman  v.  Hoffman^  46  N.  Y.  30, 
33;  7  Am.  Rep.  299;  Kerr  v.  KerTy  41  id.  272;  Bardm  v.  Fiicky  16 
Johns.  121, 141;  LeUh  v.  XmVA,  39  K  H.  20;  PoUard  v.  Wegenwr^  13 
Wis.  569,  576.  And  indeed  any  judgment  from  a  sister  State,  void 
for  want  of  jurisdiction,  may  ^  shown  to  be  void  in  any  proceed- 
ing, director  collateral,  and  by  evidence  deAor«  the  record,  provided 
that  the  record  itself  does  not  show  the  invalidity  of  the  judgment 
upon  its  faoeu  Tlumip^on  v.  WhUmafi,  18  Wall.  457;  Knawles  v. 
Qas4ight  Go.y  19  id.  58;  Rape  v.  Heaian,  9  Wis.  328,  332;  Price  v. 
Wardy  25  N.  J.  Law  (Dutch.),  225;  Aldrich  v.  Kinney y  4  Conn.  380; 
Starbuek  v.  Murray,  5  Wend.  148,  156;  Shumway  v.  StiUman,  6 
id.  447,  452 ;  Hall  v.  Wittiams,  6  Pick.  232, 237;  CarleiOH  v.  Bicb- 
ford,  13  Gray,  591;  Pollard  v.  Baldwin,  22  Iowa,  328;  Norwood  r. 
Cohb,  15  Texas,  500;  s.  c,  24  id.  551.  In  Ohio  it  has  been  held  that 
even  if  the  foreign  judgment  granting  a  divorce  to  the  husband, 
without  jurisdiction  of  the  wife,  and  while  she  resided  in  Ohio, 
were  sufficient  to  dissolve  the  marriage  relation,  still  that  such  a 
judgment  would  not  be  any  bar  to  an  action  afterward  brought  by 
the  wife  in  Ohio  against  her  said  husband  to  procure  alimony.  Co% 
T.  Cox,  19  Ohio  St.  502,  and  20  id.  439;  2  Am.  Bep.  415. 

[Omitting  the  consideration  of  the  question  of  alimony.] 

OrdereeffirmA 

All  the  jnatioeB  4MMiounnn|E» 
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Jmdgw^etU  —  dometHo — eoUat§ralin^peaehmeni,  far  mamt^  fmrimUeihm. 

In  an  action  to  recover  real  estate,  the  plaintifPB  title  was  f omided  on  a  Bheritfi 

deedezeented  in  parsoanoe  of  a  sale  on  execution  on  ajadgment  of  a  Jiia- 

tloe  of  the  peace,  rendered  by  defaalt,  on  a  oonstable's  return  of  Bervioe  of 

the  Bommons  by  "  leaving  a  certified  copy  at  the  defendant's  OBual  place  of 

rendenoe."    Htid,  that  evidence  was  admissible  to  show  that  the  return  was 

false,  in  that  the  defendant  was  not,  and  liad  no  residenos,  in  Kansas,  but 

was  and  had  long  been  in,  and  a  resident  of,  the  Indian  Territory.* 

EJECTMENT.     The  opinion  states  the  facts.    The  defendant 
had  judgment^  and  the  plaintiff  brought  error. 


R  M.  Black  and  D.  B.  HadUyy  for  plaintiff. 
B,  Oratf,  defendant,  for  himself. 

Yalehtikb,  J.  This  was  an  action  in  the  natnre  of  ejectment. 
The  plaintiff  claims  title  to  the  land  in  controyersy,  nnder  a  sheriff's 
deed,  purporting  to  convey  such  land  from  one  Jane  Hicks  Brown, 
the  judgment  debtor,  to  one  of  the  persons  under  whom  the  plain- 
tiff claims.  The  defendant  Gray  claims  title  under  a  deed  executed 
by  said  Jane  Hicks  Brown  herself.  The  main  question  in  the  case 
is,  whether  said  sheriff's  deed  is  valid  or  not.  But  involved  in  this 
question  are  these  other  questions  :  Can  a  constable's  return  of 
service  on  an  original  snmmons  in  a  justice's  court,  and  all  subse* 
quent  proceedings  founded  thereon,  including  a  sheriff's  deed,  be 
impeached  in  an  action  in  the  nature  of  ejectment  by  evidence 
aUutuh  showing  said  constable's  return  to  be  false,  and  showing 
that  the  defendant  in  the  justice's  court  never  in  fact  had  any 
notice  of  the  pendency  of  the  suit  in  such  court  ? 

It  appears  from  the  record  in  this  case  that,  on  the  15th  of 
December,  1860,  one  8.  P.  Bartlett  commenced  an  action  in  a  jus- 
tioe's  conrt,  in  Wyandotte  county,  on  two  promissory  notes  against 

*  BeeBbod  ▼.  8UxU  (56  Ind.  SOQ,  S6  Am.  Bep.  ZU  and  note,  p.  27 ;  FBrguna  ▼.  Onut 
fml  (70  N.  7.S53>,  «  Am.  Bep.  680. 
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said  Jane  Hicks  Brown.  A  summons  was  duly  issued  by  the  justice 
and  delivered  to  H.  H.  Sawyer,  constable.  Afterward  the  consta- 
ble  returned  the  same  with  the  following  indorsement  thereon,  to 
wit:  *'  Executed  on  the  15th  December^  1860^  by  leaving  a  certified 
copy  at  the  usual  pkoe  of  residence  of  the  within  named  defend- 
ant^  Jane  Hicks  Brown.  H.  H.  Sawyer^  constable."  Jane  Hicks 
Brown  made  no  appearance  in  the  justice's  court;  and  therefore 
the  justice  at  the  proper  time  rendered  judgment  against  her  by 
default  for  $38.85  and  costs.  A  transcript  of  this  judgment  was 
duly  filed  in  the  District  Court,  execution  was  issued  thereon,  said 
land  was  sold  under  the  same,  the  sale  was  duly  confirmed  by  the 
District  Court.  The  sheriff  then,  on  March  25ih,  1865,  executed 
a  deed  for  the  land  to  the  purchaser,  which  deed  was  duly  recorded 
February  1st,  1866.  The  purchaser  took  possession  of  the  land 
under  his  deed,  and  he  and  those  holding  under  him  continued  to 
hold  the  possession  thereof  until  in  1871,  when  B.  H.  Tertelling, 
the  then  holder  of  said  land  under  said  sheriff's  deed,  having  mort- 
gaged the  land  to  the  plaintiff  in  this  case,  and  having  become  a  bank- 
rupt,  abandoned  the  land,  and  Bai-zillai  Gray,  the  holder  of  the 
adverse  title,  took  possession  thereof.  The  land  was  sold  under  the 
bankruptcy  proceedings  against  Tertelling,  and  Mastin,  the  plaintiff 
in  this  action,  became  the  purchaser  for  the  purpose  of  obtaining  pay- 
men  t  of  his  said  mortgage.  He  received  his  deed  from  the  assignee 
in  bankruptcy  on  the  30th  of  August,  1872.  Now  if  said  sheriff's 
deed  is  valid,  then  the  land  in  controversy  belongs  to  the  plaintiff 
Mastin  ;  but  if  it  is  not  valid,  then  the  land  belongs  to  defendant 
Gray;  and  the  whole  question  depends  upon  the  validity  or  inval- 
idity of  said  constable's  i*eturn.  It  also  appears  from  the  record  in 
this  case  that  Jane  Hicks  (that  was  her  maiden  name)  was  a 
Wyandotte,  Indian,  woman.  In  the  spring  of  1860,  she  resided 
in  Wyandotte  county,  in  this  State,  with  a  Wyandotte,  Indian, 
man,  by  the  name  of  Leander  Brown.  Whether  they  were  married 
or  not,  is  not  shown.  During  that  spring  they  had  a  misunder- 
standing, and  Jane  Hicks  left  Brown  and  went  to  the  Indian  Ter- 
ritory to  reside.  Afterward  Brown  married  another  woman,  with 
whom  he  lived  for  seven  years;  but  in  1869  he  commenced  to  live 
with  Jane  Hicks  again.  Jane  Hicks  remained  in  the  Indian  Ter- 
ritory during  the  whole  of  the  remainder  of  the  year  1860,  after  she 
first  went  there,  and  she  had  no  residence  in  Kansas  after  the 
spring  of  1860.     Therefore  the  return  of  the  constable,   that  he 
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served  said  summoas  on  the  15th  of  December,  1860,  "  by  leaving  a 
eertified  copy  at  the  usual  place  of  residence  '^  of  said  Jane  Hicks 
Brown,  cannot  be  true.  He  probably  left  the  copy  at  the  residence 
of  said  Leander  Brown,  bat  whether  he  did  or  not,  is  not  shown 
by  the  record. 

We  now  come  to  the  question  whether  said  constable's  return, 
and  the   sabsequent  proceedings  founded   thereon,  including  the 
sherifPs  deed,  can  be  impeached  in  this  action  by  eyidence  aliunde. 
A  sherifTs  deed  founded  on  a  void  judgment  is  of  course  void. 
NoHh  T.  Moore,  8  Eans.  143  ;  Shields  v.  MiUer,  9  id.  390.  A  judg- 
ment rendered  without  jurisdiction  is  void.  Butcher  y.  Bank^  % 
Kans.  70.     And  a  personal  judgment,  rendered  without  notice  to 
the  defendant,  is  rendered  without  jurisdiction,  and  is  consequently 
void.     QctsB  T.  Hannahs,   2  Kans.  490,  496 ;    K  P.   Ry,  Co.  v. 
Sireeier,  8  id.  133.   This  far  we  think  all  the  authorities  agree.    A 
sherifPs  return  of  service  of  original  process  may,  in  a  direct  pro« 
eeeding,  and  before  judgment,  be  impeached  so  far  as  such  return 
states  facts  which  do  not  come  within   the  personal  knowledge  of 
the  sberifiF  himself ;  such  facts,  for  instance,  as  where  "  the  usual 
place  of  residence  "  of  the  defendant  is  located.     Bond  y.  Wilson,  8 
Kans.  228.     This  proposition  is  denied  in  Missouri.   HallowM  v. 
Page^  24  Mo.  590.     In  many  cases  such  a  return  may  be  impeached 
for  falsity,  even  after  judgment  is  rendered  thereon  ;  and   the 
judgment  itself  may  be  declared  yoid.   Knowles  v.  Oas-lighi  Co.,  19 
Wall.  59  ;  Carletony.  Bickford,  13  Gray,  591;  Norwood  v.  Cobb,  15 
Texas,  500 ;  a.  c,  24  id.  551.    And  probably  in  all  cases  such  a 
letum  may  be  impeached  in  a  direct  proceeding  to  perpetually  en- 
join the  judgment  founded  on  such  return,  because  of  the  falsity  of 
such  return.     Chambers  v.  Bridge  Co.y  16  Kans.  270  ;  Earl  v.  Mo» 
Veigh,  91 U.  S.  503  ;  3  Gent.  L.  J.  689.     This  proposition  is  also 
disputed  ;  and  particularly  in  Nebraska  it  is  disputed.   Johnson  r. 
Jones,  2  Neb.  126.     Though  in  the  Nebraska  case  it  was  really  not 
necessary  for  the  court  to  decide  the  question. 

A  judgment  void  for  want  of  notice  may  be  set  aside  at  any  time 
even  after  the  lapse  of  more  than  three  years,  on  a  motion  made 
therefor  by  the  defendant.  Foreman  v.  Carter,  9  Kans.  674.  And 
this  may  be  done  in  some  cases  even  where  it  requires  extrinsic  evi- 
dence to  show  that  the  judgment  was  rendered  without  notice  and 
without  jurisdiction.  Hanson  v.  Wolcott,  19  id.  207.  Where  the 
.  record  itself  shows  that  the  judgment  was  rendered  without  notice> 
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and  withonfc  jarisdiction,  all  the  courts  unite  in  holding  that  the 
judgment  is  void,  and  may  be  impeached  anywhere,  and  collater- 
ally as  well  as  directly.  Where  the  record  is  silent  on  the  subject, 
a  majority  of  the  courts  hold  that  the  record  may  be  impeached 
callaterally  as  well  as  directly^  and  by  extrinsic  as  well  as  internal 
cyidence.  And  a  great  majority  of  the  courts  hold  that  a  judgment 
from  another  State  may  be  impeached  for  want  of  jurisdiction  col- 
laterally as  well  as  directly,  and  by  extrinsic  evidence  as  well  as 
by  the  record  itself.  Litowich  y.  LUowichj  antey  p.  145,  and  cases 
there  cited.  But  the  difficult  question  to  determine  arises  when  it 
is  attempted  to  impeach  a  domestic  judgment  collaterally,  and  by 
extrinsic  evidence.  There  are  authorities  which  hold  that  it  can- 
not be  done,  ffahn  v.  KeUey,  34  Cal.  391 ;  McDonald  y.  Leewrighi^ 
31  Mo.  29 ;  GalUn  v.  EUison,  13  Ohio  St  446  ;  Johntton  v.  «7mM, 
2  Neb.  126 ;  Wilcox  v.  Kassicky  2  Mich.  165  ;  Granger  v.  Glarhy  28 
Me.  128 ;  Cook  v.  Darling^  18  Pick.  393  ;  Finneran  v.  Leonard,  7 
Allen,  54 ;  Lightsey  y.  Harris,  20  Ala.  409 ;  CoU  y.  Haven,  30 
Conn.  190.  While  there  are  other  authorities  which  hold  that  it 
may  bo  done.  Ferguson  y.  Orawford,  70  N.  Y.  253  ;  26  Am.  Bep. 
689  ;  Adams  v.  Saratoga  S  Wash.  Railroad  Co.,  10  N.  Y.  328,  832  ; 
Bolton  V.  Jacks,  6  Eobt.  166,  198 ;  Porter  v.  Bronson,  29  How. 
Pr.  292  ;  Tabetts  v.  Tilton,  31  N.  H.  273  ;  Sanborn  v.  FeOows,  22 
id.  473,  488.  And  there  are  many  authorities  which  tend  to 
uphold  the  doctrine  that  any  judgment  rendered  without  jurisdic- 
tion may  be  impeached  in  any  proceeding  ;  and  that  in  doing  so,  auy 
thing  contained  in  the  record  (of  which  such  judgment  forms  a  part) 
purporting  to  giye  or  proYe  jurisdiction,  such  as  the  recital  of  a  sher- 
iff's return,  or  service  of  summons,  or  a  service  by  publication,  or 
any  constructive  service,  or  any  appearance  by  attorney,  or  a  finding 
by  the  court  of  such  service,  notice,  or  appearance,  may  be  im- 
peached and  contradicted  by  any  evidence,  extrinsic  as  well  as  in- 
trinsic, and  may  be  shown  to  be  untrue  and  false.  Elliott  v.  Peir- 
sol,  1  Pet.  328,  340 ;  Hickey  v.  Stewart,  3  How.  750 ;  SheUon  v. 
Tiffi}%,  6  id.  163  ;  WiUiamson  v.  Berry,  8  id.  495,  540 ;  Webster  v. 
Beid,  11  id.  437,  460 ;  Thompson  v.  Whitman,  18  Wall.  457; 
KnowUs  Y.  Gas4ight  Co.,  supra;  Earl  v.  McVeigh,  supra;  Borden 
v.  Fitch,  15  Johns.  121, 141 ;  Latham  v.  Edgerton^  9  Cow.  227 ; 
Slarbuck  v.  Murray,  5  Wend.  148,  156 ;  Slmmway  v.  Stittman,  6 
id.  448,  453  ;  Dobson  v.  Pearce,  12  N.  Y.  164  ;  Eerr  v.  Eerr,  41  id. 
272  ;  Bape  v.  Heaiofi,  9  Wis.  328,  332 ;  Pollard  v.  Wegener,  13  id.  • 
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569,  676 ;  RusseO  v.  Perry,  14  N.  H.  152 ;  Norwood  y.  CbS*,  15 
Texu,  500 ;  a.  c,  24  id.  551 ;  Horan  t.  FFoAran^^^,  9  id. 
313 ;  Price  ▼.  >Farrf,  25  N.  J.  Law  (1  Dutch.),  225 ;  Carleion  v. 
Bidfordy  13  Gray,  591 ;  Aldrich  y.  Kinney ,  4  Conn.  380  ;  Jf»7fer  v. 
JSTandy,  40  HI.  448 ;  Cooper  y.  Sunderland,  3  Iowa,  114,  127  ;  Pol- 
lard Y.  BaUfoin,  22  id.  82a 

The  decisions  npon  the  question  which  we  are  now  discussing 
are  conflicting  and  contradictory,  and  of  course  they  cannot  all  be 
good  law.  The  case  of  Hahn  t.  KeQey,  supra,  is  disapproYed  in 
the  case  of  Odlpin  y.  Page,  3  Sawyer,  94,  106  (this  last  decision 
following  that  of  Oalpin  y.  Page,  18  Wall.  350).  The  case  of  Mc- 
Donald Y.  Leewright,  supra,  is  decided  upon  the  sole  ground  that 
a  sheriff's  return  cannot  be  impeached  in  any  case,  except  in  an 
action  against  the  sheriff  for  a  false  return,  which  ground,  as  we 
hare  already  seen,  is  wholly  untenable  in  Kansas.  The  case  of 
Gallen  r.  Ellison,  supra,  seems  to  enunciate  the  doctrine  that  a 
judgment  rendered  npon  an  appearance  by  an  attorney,  cannot  be 
nnpeached  in  a  collateral  proceeding  by  showing  that  such 
attorney  had  no  authority  to  make  any  such  appearance.  The  de- 
cision in  the  case  last  mentioned  may  perhaps  not  go  quite  to  this 
extent.  If  it  does  not,  then  it  is  not  applicable  to  this  case  ;  but 
if  it  does,  then  it  will  be  found  to  be  in  conflict  with  the  following 
decisions  heretofore  cited,  to  wit :  Skelton  y.  Tiffin,  Starbuck  y. 
Murray,  Skumway  v.  StiUman,  Kerr  y.  Kerr,  Price  v.  Ward,  and 
Aldrich  y.  Kenney.    See,  also,  Bodurtha  Y.  Goodrich,  3  Gray,  508. 

The  decision  in  the  Nebraska  case  of  Johnson  y.  Jones,  supra, 
relating  to  the  impeachment  of  judgments  for  want  of  jurisdiction, 
is  but  little  more  than  dictum,  and  Yery  bad  dictum,  too.  The  case 
itself  would  haYe  been  decided  in  precisely  the  same  way  that  it 
was  decided,  eYen  if  the  question  of  jurisdiction  had  not  been 
raised.  The  effect  of  this  decision,  or  rather  dictum,  is  as  follows  : 
Where  a  judgment  is  rendered  against  a  person  who  has  ncYer  had 
any  notice  either  of  the  action  or  of  the  judgment,  he  must,  neYcr- 
thelesB,  take  notice  thereof  within  the  time  '^  proYided  by  law  for 
appeal,  reYiew,  rehearing,  or  impeachment  by  writ  of  error,''  end 
resort  to  such  remedy,  or  he  will  be  foreYer  remediless.  It  is  his 
own  &uilt  if  he  does  not  ascertain  within  such  time  that  such  judg- 
ment was  rendered  against  him.  He  has  no  right  to  remain  igno- 
mnt  of  the  rendition  of  such  judgment,  and  consequently  to  re- 
main qniet  Mid  inaotiYe.  He  has  no  right  to  wait  until  he  receiYOS 
Vol.  XXVII  —  20 


154  KANSAS, 


Maetin  y.  Gray. 


actual  notice  of  the  judgment,  by  an  attempt  being  made  to  en« 
force  it  against  him  ;  and  if  he  does  so  wait,  he  cannot  then  main- 
tain an  action  to  have  the  judgment  declared  void,  or  to  perpetu- 
ally enjoin  its  enforcement. 

The  Michigan  case  of  Wilcox  r.  Kctssicky  supra^  was  an  action  of 
debt  on  a  judgment  fi*om  a  sister  State.  The  record  upon  its  face 
showed  jurisdiction,  and  the  judgment  appeared  to  be  valid ;  and 
the  court  in  that  case  held  that  such  judgment  could  not  be  im- 
peached for  want  of  jurisdiction.  There  are  other  cases  holding 
the  same  thing  which  we  haye  not  cited.  They  so  hold  upon  the 
theory  that  a  judgment  from  a  sister  State  is  just  as  good  as  a  do- 
mestic judgment,  and  that  a  domestic  judgment  could  not  be  bo 
impeached.  The  theory  that  a  judgment  from  a  sister  State  is  en- 
titled  to  the  same  faith  and  ci^it  as  a  domestic  judgment*  is  un- 
questionably correct.  It  is  sustained  by  all  the  authorities,  from 
the  decision  in  the  case  of  Mills  v.  Duryea,  7  Cranch,  484,  down  to 
the  present  day.  And  of  course,  if  a  domestic  judgment  cannot 
be  impeached  collaterally,  and  by  extrinsic  evidence,  a  judgment 
from  a  sister  State  cannot  be  so  impeached.  But  the  authority  is 
now  overwhelming  that  a  judgment  from  a  sister  State  may  be  so 
impeached.  (See  cases  cited  in  case  of  LUotaieh  v.  Liiowich,  ante, 
p.  145).  And  hence  the  decision  in  the  case  of  Wilcox  v.  Kasnck  can- 
not be  considered  as  very  high  authority  for  the  doctrine  that  a 
domestic  judgment  cannot  be  impeached. 

The  cases  of  Oranger  v.  Clark,  and  Cook  v.  Darling,  supra,  do 
not  seem  to  have  received  much  consideration  from  the  courts  that 
decided  them  ;  and  the  decision  in  the  case  of  Finneran  v.  Lso^ 
nurd,  supra,  is  founded  on  that  in  the  case  of  Cook  v.  Darling.  The 
case  of  Cook  v.  Darling  makes  a  distinction  between  the  records  of 
courts  of  superior  jurisdiction  and  courts  of  inferior  jurisdictions- 
holding  that  a  judgment  of  an  inferior  court  may  be  impeached 
collaterally  for  want  of  jurisdiction,  while  a  judgment  of  a  supe- 
rior court  cannot  be  so  impeached.  The  judgment  sought  to  be 
impeached  in  the  case  at  bar  is  a  judgment  of  a  court  of  inferior 
jurisdiction.  The  case  of  LigMsey  v.  Harris,  supra,  is  very  much 
like  the  case  of  McDonald  v.  Leewright,  supra.  The  case  of  Cait 
V.  Haven,  supra,  is  like  the  case  of  Cook  v.  Darling  in  making  a 
distinction  between  courts  of  superior  and  inferior  jurisdiction. 

Several  of  the  cases  cited  as  showing  that  judgments  may  be  im- 
peached collaterally  for  want  of  jurisdiction,  are  open  to  objections 
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as  to  their  exact  applicability  to  the  case  at  bar.     Bnt  still  it  will 
be  found  in  all  of  them  that  either,  the  decision  of  the  court  itself, 
or  the  language  of  the  judge  in  delivering  the  opinion  of  the  court, 
is  applicable.     Of  course^.a!!  decisions  made  by  State  courts  con- 
cerning the  impeachment  of  domestic  judgments  collaterally,  and 
by  extrinsic  evidence,  are  exactly  applicable  to  the  present  case, 
unless  such  decisions  are  controlled  by  local  statutes.     Also  all 
decisions  made  by  Federal  courts,  in  cases  commenced  in  the  same 
State  in  which  the  judgments  sought  to  be  so  impeached  were  ren- 
dered, are  clearly  applicable.     This  includes  the  decisions  in  the 
cases  of  ElKoii  v.   Piersoll,   Hickey  v.  Stewart^  SheUon  v.   Tiffin^ 
WQliamson  v.  Berryy  and  Webster  v.  Leid,  supra.     If  this  case 
had  been  commenced  in  the  Federal  courts  instead  of  in  the  State 
courts,  as  it  was,   the  Federal  courts  would  undoubtedly  have 
allowed  the  said  judgment  against  said  Jane  Hicks  Brown  to  be 
impeached.    We  also  think  that  all  decisions  of  State  courts  allow- 
ing judgments  from  other  States  to  be  impeached  collaterally,  and 
by  extrinsic  evidence,  are  applicable  to  this  case.    It  is  now  settled 
beyond  all  controversy  that  judgments  from  sister  States,  wher- 
ever they  can  be  used,  are  entitled  to  the  same  faith  and  credit  as 
domestic  judgments.     That  is,  although  an  execution  cannot  be 
issued  upon  them  directly,  nor  are  they  liens  upon  real  estate  di- 
rectly, yet  when  they  are  sought  to  be  used  as  evidence,  or  as  the 
foundation  for  other  actions,  they  are  entitled  to  the  same  faith 
and  credit  as  domestic  judgments.     Now,  as  nearly  all  courts  hold 
that  judgments  from  sister  States  may  be  impeached  collaterally 
for  want  of  jurisdiction,  and  by  extrinsic  evidence,  it  is  substan- 
tially a  holding  that  domestic  judgments  may  also  be  impeached 
under  like  circumstances.  Proceedings  instituted  for  the  purpose  of 
destroying,  impairing,  or  modifying  the  force  or  effect  of  a  judg- 
ment for  all  cases,  such  as  proceedings  to  reverse,  vacate,  set  aside, 
declare  Toid,  suspend,  modify,  or  perpetually  enjoin  a  judgment, 
are  direct  proceedings.    But  a  proceeding  instituted  for  some  other 
purpose,  and  in  which  the  question  of  the  force  or  effect  of  the 
judgment  arises  only  incidentally,  is  a  collateral  proceeding.    A 
judgment  rendered  with  jurisdiction  can  never  be  impeached  in  a 
collateral  proceeding ;  but  a  judgment  rendered  without  jurisdic- 
tion may.     In  fact,  a  judgment  rendered  without  jurisdiction  is  no 
judgment  at  all.    A  judgment  cannot  be  rendered  against  anyper« 
son  until  he  has  had  his  day  in  court,  and  until  he  has  had  an  op- 
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portuDity  to  be  heard.  To  say  that  the  record  of  a  judgment  can 
eoDclusiyely  prove  that  any  person  was  a  party  to  the  action  in 
which  it  was  rendered^  and  then  to  say  that  the  judgment  is  con- 
clusively valid  because  he  was  a  party,  ifi  to  reason  il  logically.  It 
is  begging  the  question.  It  is  reasoning  in  a  circle.  That  is,  the 
judgment  proves  that  he  was  a  party,  and  being  a  party,  proves  the 
validity  of  the  judgment.  There  was  no  finding  in  this  case  by 
the  courfc  rendering  the  judgment  that  said  Jane  Hicks  Brown  was 
served  with  notice,  or  that  she  was  in  fact  a  party  to  the  suit ;  but 
even  a  finding  to  that  effect  could  not  make  any  difference,  for  a 
court  cannot  make  a  finding  against  a  person  until  after  the  court 
has  obtained  jurisdiction  of  such  person. 

In  an  action  in  the  nature  of  ejectment,  such  as  the  present 
action  is,  the  validity  of  a  judgment  under  which  either  party 
claims  title,  is  just  as  much  in  issue  as  the  validity  of  any  judg- 
ment in  any  action  can  be.  But  there  is  this  difference  :  in  the 
most  of  actions,  where  the  validity  of  a  judgment  is  put  in  issue, 
the  pleadings  must  specifically  show  the  issue.  But  in  ejectment 
this  is  not  necessary.  In  ejectment  all  that  is  necessary  for  the 
plaintiff  to  do  is  to  allege  in  his  pleading  '^  that  he  has  a  legal  or 
equitable  estate  "  in  the  land  in  controversy,  describing  the  same, 
and  that  he  'Ms  entitled  to  the  possession  thereof ;  "  while  all  that 
is  necessary  for  the  defendant  to  do  is  simply  to  deny  the  plaintiff's 
allegations.  And  then  every  thing  is  in  issue  that  will  sustain 
either  title  or  defeat  either  title  ;  and  each  side  is  bound  to  take 
notice  thereof.  Every  thing  is  in  issue  as  much  as  though  it  was 
set  out  in  the  pleadings  in  the  most  elaborate  detail,  and  with  the 
greatest  circumstantial  particularity.  Probably  no  action,  except 
one  to  reverse,  vacate,  modify,  suspend,  or  perpetually  enjoin  a 
judgment,  can  be  said  to  be  a  direct  attack  upon  such  judgment. 
And  if  not,  then  ejectment  cannot  be  a  direct  attack  upon  any 
judgment.  But  where  the  validity  of  a  judgment  is  in  issue  in 
ejectment,  the  attack  upon  the  judgment  is  as  direct  as  it  can  be 
in  any  other  action,  except  an  action  to  reverse,  vacate,  modify, 
suspend  or  perpetually  enjoin  the  judgment,  and  the  parties  are  in 
law  and  by  the  nature  of  the  action  bound  to  take  notice  of  this 
attack  just  as  much  as  they  would  in  any  other  action. 

The  judgment  of  the  court  below  will  be  afiSrmed. 

HoBTON,  0.  J.    I  concur  in  the  foregoing  opinion,  but  as  the 
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question  is  one  of  very  graye  importance,  I  wish  to  add^  that  while 
it  18  not  to  be  denied  there  are  numerous  decisions  of  most  respect- 
able ooarts  sustaining  another  rule,  in  my  judgment  the  conflict- 
ing decisions  are  based  upon  insufficient  and  unsatisfactory  reasons. 
The  prior  decisions  of  this  court  have  settled  the  law  in  this  State 
to  be  that  an  officer's  return  of  service  on  original  process  may  be 
impeached  in  a  direct  proceeding  i^or6  ando/ifar  judgment,  where 
the  return  states  facts  (as  in  this  case)  which  do  not  come  within 
the  personal  knowledge  of  the  officer.    Bond  y.  Wilson^  8  Kans. 
229 ;  Chambers  y.  Bridge  Manufadoryy   16  id.  270 ;  Hanson  v. 
WolooU^  19  id.  207.    The  new  question  now  involyed  is,  whether 
this  principle  shall  be  applied  in  actions  in  the  nature  of  eject- 
ment, where  the  plaintiff  seeks  to  sustain  his  title  by  a  sheriff's 
deed  based,  upon  a  judgment  rendered  by  a  justice  of  the  peace  on 
default,  Yvhen  there  was  in  fact  (notwithstanding  the  return  of  the 
officer)  no  service  of  summons,  nor  any  waiver  thereof.    The  ablest 
of  the  opinions,  holding  adverse  views,  concede  they  violate  all 
principles  of  natural  justice,  but  attempt  to  fortify  their  forced 
conclusions  on  the  plea  of  public  policy.    Now,  in  this  State,  it  is 
unneceasary  for  a  plaintiff,  in  an  action  to  recover  the  possession 
of  real  property,  to  allege  how  his  estate  or  ownership  is  derived. 
All  he  need  do  is  to  state  and  prove  he  has  a  legal  or  equitable 
estate  in  the  property  sued  for.    Likewise,  the  defendant  can  plead 
or  set  forth  his  defense  in  as  general  terms.    He  need  only  deny 
generally  the  plaintiff's  title ;  and  without  allegations  or  notice  of 
fraud  in  the  execution  of  the  contract,  deed,  or  conveyance  on 
which  the  plaintiff  relies,  the  defendant  may  offer  evidence  under 
his  answer,  and  surprise  and  successfully  destroy  the  title.     Even 
tax  deeds,  valid  upon  their  face,  may  be  attacked  and  impeached 
by  evidence  aliunde,  without  the  pleadings  pointing  out  any  de- 
fect.    In  a  word,  under  a  general  denial,  we  have  ali'eady  held, 
that  in  actions  of  this  nature  the  defendant  may  show,  by  any 
l^al  evidence  which  he  may  have,  that  he  is  the  owner  of  the  land 
in  controyersy.    HaWs  Heirs  v.  Dodge,  18  Ksjia.  277.   If  our  Code 
has  authorized,  upon  pleadings  of  such  general  terms,  evidence  of 
80  broad  a  quality  to  be  presented,  I  see  no  reason  to  deny  the 
right  to  impeach  in  this  suit  a  judgment  of  the  character  that 
Bartlett  obtained  against  Jane  Hicks  Brown  before  a  justice  of  the 
peace  in  1860.     The  fact  that  it  is  prima  fade  and  presumptive 
eridence  of  its  truth  is  a  sufficient  advantage  to  the  plaintiff  rest'* 
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ing  upon  it;  and  the  party  affected  thereby,  having  no  notice  by  the 
pleadings  that  it  would  be  used  to  sustain  any  issue,  would  be,  it 
seems  to  me,  more  gi*eatly  prejudiced  by  a  denial  of  the  right  to 
controvert  and  disprove  it,  than  the  plaintiff  would  be  if  called 
upon  to  sustain  the  jurisdiction  of  the  justice  when  that  jurisdic- 
tion is  attacked  with  the  proof  that  Jane  Hicks  Brown  was  not 
within  the  State  at  the  time  of  the  pretended  service.  I  see  no 
valid  reason  for  placing  a  defendant  under  this  disadvantage 
against  a  judgment  thus  obtained.  The  fairness  and  the  justice 
seem  in  favor  of  the  right  to  impeach  and  annul  the  judgment. 

Under  the  Federal  statutes,  the  plaintiff  being  a  citizen  of 
another  State,  and  the  defendants  citizens  of  Kansas,  either  party 
could  have  removed  the  suit  before  trial  to  the  United  States  Circuit 
Court  for  this  district.  If  the  defendants  had  taken  advantage  of 
this  statute  authorizing  such  removals,  under  the  decisions  of  the 
Federal  courts  it  seems  to  be  settled  that  the  pretended  judgment 
could  have  been  successfully  impeached  by  the  defendants  in  that 
court.  Tliompsonr.  Whitman,  18  Wall.  457;  Knatoles  y.  Gas-light 
&  Coke  Co,,  19  id.  58;  EarU  v.  McVeigh,  1  Otto  (U.  S.),  603;  Shd- 
ton  V.  Tiffin,  6  How.  163;  Webster  v.  Reid,  11  id.  437;  Elliott  v. 
Peirsol,  1  Pet.  328.    See,  also,  Pennoyer  v.  Neff,  95  U.  S.  714. 

If  we  now  hold  that  the  defendants  cannot  obtain  the  same 
rights  under  our  practice  in  our  own  courts,  as  in  the  Federal  courts 
held  in  the  State,  or  if  we  remit  the  defendants  to  other  modes  of 
redress  than  awarded  them  in  the  District  Court,  we  deprive  our 
own  courts  of  some  authority  and  power,  and  restrict  their  proced- 
ure upon  grounds  of  policy  unknown  to  Federal  practice.  We 
would  thus  tend  to  swell  the  litigation  in  the  Federal  courts,  whose 
extensive  and  encroaching  jurisdiction  is  already  a  subject  of  com- 
plaint with  some  of  the  profession,  and  is  viewed  by  many  as  peril- 
ing, not  only  the  importance,  but  the  existence  of  our  State  courts 
In  my  view,  not  only  do  the  principles  of  natural  justice,  but  like- 
wise the  true  principles  of  policy,  considering  the  provisions  of  oui 
Civil  Code  and  the  prior  decisions  of  this  court,  sustain  the  opin- 
ion of  my  learned  brother. 

Bbeweb,  J.,  dissented. 
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Bamnenl  —  raUrvad  right  of  way  —  tdepraiph  Une. 

In  Older  to  oonstract  a  telegraph  line  along  its  ronte  for  its  own  nse,  a  railroad 
eompany  maj  cat  down  trees  standing  on  its  waj,  withoat  incurring  any 
additioDal  liability  to  the  original  owner  of  the  land  for  compensation;  and 
if  sach  telegraph  line  is  constracted  by  the  railroad  company  and  another 
for  their  joint  use,  the  latter,  and  the  latter  alone,  is  liable  to  such  land- 
owner for  the  additional  damage  to  the  land  by  the  use  of  the  telegraph 
Use* 

TRESPASS.    The  opinion  states  the  facts.     Jadgment  for  plain* 
tiff,  and  defendant  brought  error. 

Ross  Burns  and  J.  J.  Walers,  for  plaintiff  in  error. 
Randolph  d  Sedgtoick,  for  defendant  in  error. 

Bbeweb,  J.  Rich  sued  the  telegraph  company  in  the  Lyon 
county  District  Gourt  to  recover  $435,  treble  the  yidue  of  trees  and 
Tines  belonging  to  Rich  and  on  his  land,  and  alleged  to  have  been 
cat  down  and  destroyed  by  the  agents  and  employees  of  the  tele- 
graph company.  There  was  a  trial  by  jury,  and  a  verdict  returned 
of  1270,  which  judgment  Ihe  telegraph  company  asks  to  be  reviewed. 

[A question  of  practice  omitted.] 

It  appears  that  the  trees  were  on  or  close  by  the  right  of  way  of 
the  A.  T.  &  S.  F.  Railroad,  and  were  cut  down  to  make  room  for 
lome  telegraph  poles  and  prevent  interference  with  the  telegraph 
wire.  This  line  of  telegraph  was,  it  was  claimed  by  plaintiff,  built 
and  owned  by  the  defendant,  and  the  trees  cut  down  by  its  em- 
ployees. On  the  other  hand  the  defendant  sought  to  prove  that  it 
¥88  built  by  the  defendant  and  the  railroad  company,  under  an 
arrangement  for  its  joint  use  by  the  two  companies.  A  witness 
was  called,  and  the  defendant  offered  to  prove  by  him  that  the  line 
of  telegraph  was  built  jointly  by  defendant  and  the  railroad  com- 

•a^b StmthwetUm  R,  R.  0>.  r.  Southern,  «te.,  Tdegraph  Oo.  (4S  Gku  40),  12  Am.  Rep. 
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pany  for  the  use  of  the  railroad  company  in  the  moying  of 
its  trains,  and  the  transaction  of  its  business,  that  it  was  a 
part  of  and  necessary  to  its  business,  and  was  built  upon  and 
over  the  right  of  way  of  the  railroad  company ;  but  the  court 
refused  to  receive  the  testimony,  and  the  defendant  excepted.  In 
this  we  think  the  court  erred.  A  telegraph  line,  if  not  indispensa- 
ble to  a  railroad,  tends  so  much  to  facilitate  its  business,  and  to 
the  speedy  and  safe  running  of  its  trains^  that  the  railroad  company 
has  a  right  to  build  it,  to  use  its  right  of  way  therefor,  and  to  re- 
move all  obstructions  thereon,  to  its  fullest  and  most  uninterrupted 
and  beneficial  use.  Although  it  may  have  but  an  easement  in  the 
land,  and  that  easement  limited  to  its  use  for  railroad  purposes^  jet 
a  telegraph  is  so  conyenient  if  not  indispensable,  that  it  may  cut 
down  every  tree  and  bush  on  the  right  of  way  if  necessary  for  the 
most  constant  and  efficient  use  of  a  telegraph  line  built  by  it  oyer 
and  upon  such  right  of  way,  just  as .  it  may  dig  away  a  hill,  or  fill 
up  a  ravine,  for  the  sake  of  a  water  tank  or  a  station-house.  S^ 
Jos.  d  D,  C,  Railroad  Co.  y.  Dryden,  11  Kans.  186.  By  so  doing  it 
gives  the  adjacent  land-owner  no  claim  for  damages.  Such  use  is 
contemplated  in  the  original  condemnation,  and  the  damages  re- 
sulting therefrom  are  part  of  the  damages  included  in  the  assess- 
ment therefor.  In  short,  the  railroad  company  may  use  its  right 
of  way  not  merely  for  its  track,  but  for  any  other  building  or  ereo- 
tion  which  reasonably  tends  to  facilitate  its  business  of  transporting 
freight  and  passengers,  and  by  such  use  in  no  manner  tranaoends 
the  purposes  and  extent  of  the  easement,  or  exposes  itself  to  anj 
claim  for  additional  damages  to  the  original  land-owner.  So  that 
if  the  railroad  company  had  built  this  line  by  itself,  and  independ- 
ent of  the  defendant,  and  in  so  doing  had  only  cut  down  trees 
upon  its  right  of  way,  it  is  clear  that  the  plaintiff  would  haye  had  no 
cause  of  action  therefor.  Does  the  fact,  that  it  took  a  partner  in 
the  construction  and  use  of  the  telegraph,  expose  it  or  such  partner 
to  any  liability  to  the  land-owner  for  the  full  value  of  trees  cat 
down  upon  its  right  of  way  ?  We  think  not.  If  the  railroad  com- 
pany could  build  by  itself  without  liability,  it  did  not  assame  lia- 
bility by  building  with  another.  Whateyer  it  could  do  and  would 
haye  done  for  its  ovm  use  and  benefit,  and  was  so  done,  was^  so  far 
as  the  land-owner  is  concerned,  damnum  abseque  injuria,  no  mat- 
ter who  bore  the  expense  ;  or  perhaps  more  correctly,  it  was  dam- 
ages already  paid  for.     We  do  not  question  that  every  additional 
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burdeacast  upon  the  land  outside  of  the  purpose  and  scope  of  the 
original  easement,  no  matter  in  whose  behalf,  gives  to  the  land-owner 
new  claim  for  compensation.  Bat  such  compensation  is  limited  to 
the  extent  of  the  additional  burden.  Hatch  v.  C.  £  L  Railroad 
Co.,  18  Ohio  St.  92;  L.  M.  dk  C.  RaUroad  Co.  y.  Dayton,  23  id. 
510  ;  Siaie  v.  Maine,  27  Conn.  641.  Of  coarse,  if  the  trees  were 
not  upon  the  right  of  way,  it  is  immaterial  whether  the  defendant 
ooilt  the  Une  alone  or  jointly  with  the  railroad  company,  for  in  the 
latta*  case  either  would  be  responsible  for  the  entire  damages.  We 
cannot  of  course  pass  upon  this  question  of  fact,  for  we  cannot  tell 
what  the  testimony,  if  admitted,  would  have  disclosed.  It  is  enough 
that  the  testimony  offered  ought  to  have  been  admitted,  and  then 
the  jury  instracted  that,  if  the  facts  were  as  defendant  sought  to 
prove  them  to  he,  the  defendant  was  liable  for  only  the  dcmiages 
caused  by  the  additional  burden,  if  any,  its  use  of  the  telegraph 
cast  upon  the  land* 

The  judgment  will  be  reversed^  and  the  case  remanded  for  a  new 
trial. 

All  the  justices  concurring. 


MiGKBL  V.   HiGKB. 
(19Kan8. 9FB.) 

JvfiMMon — admi/Mraiat'i  §ale  of  real  ettate^' notice  to  heirak 

ProeeedhigB  for  the  sale  of  real  estate  by  an  adminiBtrator  are  not  proeeedinga 
in  rem,  and  notice  to  the  heirs  is  essential  to  jarisdiction. 

A  recital  in  a  judgment  of  "  dne  service  "  of  a  notice  cannot  prerail  against 
evidence  f  amiahed  by  the  same  record  that  the  notice  was  not  daly  served. 

EJECTMENT.     The  defendant  claimed  under  an  administra- 
tor's sale,  and  had  judgment,  and  the  plaintiff  brought  error* 
The  opinion  discloses  the  facts. 

QillM  £  Forde,  for  plaintiff. 

RugglMy  Scott  dk  Lynn,  for  defendants. 

BBHvnui,  J.    The  quostion  in  this  case  is,  as  to  the  validity  cl 
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an  administrator's  sale.  Its  validity  is  challenged  on  two  grounds: 
1st,  the  insnfficiency  of  the  petition  for  the  sale  of  the  real  estate ; 
and  2d,  the  invalidity  of  the  notice  given  of  the  application  for 
order  of  sale.  Passing  by  the  first,  we  shall  notice  the  second 
ground  of  attack.  And  here  it  may  be  remarked,  that  as  these 
proceedings  are  attacked  collaterally,  a  want  of  jurisdiction  mnst 
be  shown,  and  no  mere  matters  of  error  are  sufiScient  to  invalidate 
the  sale.  This  is  conceded  by  counseL  Now  as  to  the  notice. 
Section  131  of  the  administrator's  act  of  1859  (Gomp.  Laws  1862, 
p.  531),  provides,  that  ^^when  such  petition  (that  is,  the  petition 
for  the  sale),  and  such  accounts,  lists,  and  inventories  shall  be  filed, 
the  court  shall  order  that  all  persons  interested  in  the  estate  be 
notified  thereof,  and  unless  the  contrary  be  shown  on  the  first  day 
of  the  next  term  of  the  court,  an  order  will  be  made  for  the  sale," 
etc.  ^'  Such  notice  shall  be  published  for  six  weeks,"  etc.,  '^or  by 
ten  handbills,'' etc.,  "i»  the  discretion  of  the  probate  cot^rt.^*  On 
the  records  of  the  probate  court  appears  this  entry  : 

"  In  Probate  Court  of  Lyok  county,  Ja^iuary  2d,  1866,  Jan- 
nary  Temi. 

^^In  the  matter  of  the  estate  of  Zilpha  A.  Mickel,  deceased,  Wnu 
H.  Mickel  administrator. 

'^  Now  comes  said  administrator,  by  William  T.  Oalliher,  and 
files  petition  asking  for  an  order  to  sell  the  real  estate  of  said  de- 
ceased to  pay  the  debts  of  said  estate.  In  consideration  whereoi^ 
it  is  ordered^  that  all  persons  interested  in  said  estate  be  notified 
by  publication  six  weeks  in  the  Emporia  News"  etc. ;  ^Hhat  unless 
the  contrary  be  showti  on  the  first  Monday  in  February  of  this 
term  of  court,  an  order  will  be  made,"  etc. 

And  on  5th  February,  1866,  appears  the  following : 

^^Now  comes  the  said  administrator,  and  the  petition  for  the 
sale  of  real  estate  of  deceased  to  pay  debts  being  for  hearing,  and 
no  cause  being  shown  why  said  petition  should  not  be  granted* 
after  due  notice  of  the  proceedings  thereof  given  by  publication,** 
etc.,  ^^  and  it  appearing  to  the  court  that  there  is  not  sufficient  per- 
sonal property  to  pay  the  debts,"  etc.,  ''a  sale  is  ordered." 

So  that  this  notice  was  ordered  by  the  court  on  the  2d  of  Jan- 
uary, 1866,  at  the  January  term,  to  be  published  in  the  Emporia 
News  for  six  weeks,  that  unless  the  contrary  appeared  on  the  first 
Monday  of  February  of  the  same  term  of  court,  the  order  for  sale 
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woold  be  granted^  eta    The  first  Monday  of  February  was  the  5th, 
and  the  day  when  the  order  of  sale  was  made  to  the  administrator, 
and  nnder  which  he  made  this  sale.     Upon  this  counsel  argue,  that 
the  statute  required  that  the  notice,  if  published,  should  be  for  six 
weeks,  if  by  handbills  they  should  be  put  up  twenty  days  before 
the  term  at  which  the  petition  was  to  be  presented,  and  it  author- 
iwd  the  probate  court  in  its  discretion  to  cause  notice  to  be  given 
in  either  manner.     The  probate  court  exercised  that  discretion  by 
ordering  the  publication  in  the  Emporia  News  for  six   weeks. 
HaTing  exercised  that  discretion,  notice  could  be  given  only  in  fche 
manner  ordered,  and  the  jiotice  ordered  was  insufficient  for  two 
reasons  :  Ist,  it  was  an  impossibility  for  notice  to  be  published  for 
six  weeks  between  January  2d  and  February  5th,  less  than  five 
weeks  of  time  actually  intervening ;  and,  2d,  the  notice  was  of  an 
application  to  be  made  at  the  same  when  it  should  have  been  at  the 
next  term.    (Probate  courts  then  as  now  held  but  four  i-egular 
terms  annually,  commencing  on  the  first  Mondays  of  January, 
April,  July,  and  October  respectively.)    To  this  it  is  replied,  that 
very  likely  there  is  a  mistake  in  the  date  of  this  order  of  publica- 
tion— either  that  the  journal  entry  was  made  under  a  wrong  head- 
ing, or  that  the  order  was  in  fact  made  several  days  before  it  was 
entered — and  the  language  of  the  entry  is  referred  to  as  evidence 
of  this,  for  it  reads,   "Now  comes  said  administrator      *      *      ♦ 
and  files  petition ;"  and  the  indorsement  on  the  back  of  the  peti- 
tion, as  well  as  entries  on  another  docket,  show  that  the  petition 
was  filed  on  the  9th  of  December  prior.     But  aside  from  the  rule, 
that  we  must  take  the  record  as  it  is,  rather  than  as  we  think  it 
ought  to  be,  the  language  of  the  order  is  conclusive  against  any 
SQch  mistake.     It  reads,  "  first  Monday  in  February  of  this  term." 
And  as  the  term  commenced  January  1st,  and  the  order  appears  of 
date  January  2d,  it  could  not  have  been  made  but  one  day  earlier, 
and  ''  this  term  "  been  applicable.    Again  it  is  said,  that  as  the 
petition  was  filed  December  9th,  publication  of  notice  may  have 
commenced  immediately  ;  that  ample  time  intervened  between  the 
filing  ot  the  petition  and  the  order  of  sale  for  publication  in  either 
manuer  authorized  by  the  statute ;  that  on  February  5th  the  pro- 
bate court  found  that  such  publication  had  actually  been  made, 
and  approTed  it,  and  that  this  subsequent  approval  is  equivalent 
to  a  prior  order,  and  that  the  recital  in  the  order  of  ^*  due  notice'' 
JFA  jadicial  finding,  and  i^ina  facie  evidence  of  such  due  notice^ 
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and,  as  tbe  naldce  itself  and  proof  of  publication  are  gone,  con* 
olaaiye  eTidence  thereof.  With  this  view  the  order  of  January  2d 
may  be  entirely  disregarded,  and  jurisdiction  sustained  upon  the 
finding  of  ^'due  notice,"  and  the  time  of  filing  the  petition.  To 
this  it  is  replied,  tiiat  a  finding  of  due  notice,  if  a  general  finding, 
as  this  is,  is  always  limited  by  and  construed  as  referring  to  the 
actual  notice  found  in  the  record;  that  no  notice  could  be  given 
in  either  manner  until  the  court  had  first  determined  which  should 
be  pursued;  that  it  did  so  determine,  and  that  although  the  notice 
itself  may  be  gone,  yet  it  must  be  presumed  to  have  started  from 
and  been  controlled  by  the  only  order  in  reference  thereto  f oand 
in  the  leoord. 

The  question  is  not  free  from  difficulty,  and  the  members  of  this 
court  do  not  agree  in  their  views.  The  writer  of  this  opinion  is 
inclined  to  r^aid  with  favor  the  first  of  the  above  lines  of  argu- 
ment^ and  to  consider  the  order  of  sale  as  beyond  snccessful  attack, 
while  the  other  members  of  the  court  yield  their  assent  to  the  pro- 
positions last  stated,  and  hold  the  order  made  without  due  notice, 
and  therefore  void.  It  is  essential  to  jurisdiction  of  the  person 
that  there  be  notic&  A  finding  of  notice  is  at  best  but  prima  fade 
evidence  of  notice.  If  an  attempt  at  notice  appears  in  the  record, 
the  finding,  if  a  general  one,  refers  to  and  is  limited  by  suck 
attempted  notice.  If  that  be  fatally  defective,  there  is  no  presump- 
tion of  notice  in  other  or  better  way.  Where  the  court  determines 
what  kind  of  notice  must  be  given^  no  right  to  give  any  notice 
exists  until  the  court  has  made  its  determination.  A  determina- 
tion of  that  kind  does  not  relate  back,  so  as  to  ratify  unauthor- 
ized acts  of  notice.  There  is  in  the  entry  in  this  case  directing  notice 
nothing  in  terms  or  effect  like  nunc  pro  tunc  order.  It  operates 
only  in  the  future;  it  purparts  to  be  only  for  the  future.  A  notice, 
without  an  order  prescribing  the  manner  thereof,  has  no  force.  If 
there  be  an  carder,  a  notice  must  follow  the  order;  and  if  the  order 
prescribe  mi  impossible  or  illegal  notice,  neither  order  nor  notice  is 
of  any  force,  and  though  the  notice  be  gone  the  order  proves  the 
invalidity  of  both.  Tried  by  these  propositions,  the  court  is  of  the 
opinion  that  the  order  of  sale  was  made  without  any  proper  service 
of  notice,  and  is  therefore  void.  Valle  v.  Fleming^  19  Mo.  454; 
aaUy  V.  Waffisy  16  N.  Y.  180. 

But  we  are  met  by  tbe  further  claim  that  these  prooeedings  for 
tiie  sale  of  the  real  estate  of  deoedentsare  proceedings  in  ran,  and 
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tiist  therefore  bo  far  as  any  question  of  jurisdiction  is-eonoenied  it 
is  immaterial  whether  sufficient  or  indeed  any  notice  was  given  ; 
that  the  proTision  requiring  notice  is  directory^  and  that  no  defect 
ttierein  affects  the  jurisdiction.    Are  these  proceedings  ier  tiie  sale 
of  the  real  estate  of  decedents  proceedings  in  remf    An  examina* 
tion  of  the  authorities  discloses  a  wonderful  disagreement.     See, 
among  many,  the  following,  holding  that  they  are :    QrigwnC% 
XessM  T.  AiUiTy  2  How.  (IT.  S.)  819;  Jfo&r  y.  Mmierre,  9  Chii>ago 
Legal  News,  270;  ShMan  y.  Newton,  3  Ohio  St  494,  containing  a 
strong  argument  by  Bakkey,  J.;  BensmiY.  CUfey,  80hio  St.  604. 
And  these,  the  contrary:  Qil^Y.  Shaw^   17  Wis.   197;  Good\. 
Norlet/y  28  Iowa,   188,  opinion  by  Bsoe,  J. ;  Morris  ?.  HvffUy  37 
lU.  150;  SihUy  v.  WaffUy  16  N.  Y.  18a    The  argument  in  faror  of 
the  affirmatiTe  is  in  brief,  that  the  administrator  represents  the 
estate,  and  has  its  property  in  his  possession;  that  when  the  court 
appoints  him  it  gives  him  possession  and  charge  of  all  of  deced* 
enf  s  property;  that  it  is  optional  with  the  legislature  to  provide 
for  the  sale  of  the  personal  or  the  real  estate  first;  that  in  certain 
instances  it  has  autihorized  the  prior  sale  of  the  real  estate  (Oomp. 
Laws,  531;  §  133);  that  a  sale  of  the  personal  estate  is  made  with- 
out notice  of  an  application  for  an  order,  and  even   without  any 
order,  and  that  the  same  provision  might  have  been  made  for  the 
sale  of  the  real  estate;  and  that  as  the  administrator  has  possession 
of  the  real  estate  as  of  other  property,  notice  to  other  parties  when 
required  is  to  be  regarded  as  directory,  but  as  in  no  manner  affect- 
ing the  jurisdiction  of  the  court  in  ordering  the  administrator  to 
seD  the  pro][>erty  he  has  in  his  possession.     On  the  other  hand  it  is 
said  that  the  administrator  has  no  possession  of  the  real  estate 
except  when  specially  ordered  by  the  court;  that  the   title  and 
possession,  and  right  of  possession,  pass  immediately  to  the  heirs, 
subject  to  be  divested  only  by  the  special  order  directing  a  lease,  or 
sale ;  that  as  the  heirs  have  the  title,  the  possession,  and  right  of 
possession,  a  proceeding  to  divest  them  of  these  must  in  the  nature 
of  things  be  adversary;  that  it  is  of  ancient  law  that  the  title  and 
possession    of  real  estate  passes  to  the  heir,  of  personal  to  the 
executor  or  administrator;  that  an  order  to  the  latter  to  sell  per- 
iKuial  property  may  well  be  a  proceeding  in  rem,  as  it  is  an  order 
/or  the  sale  of  that  of  which  he  has  both  the  legal  title  and  the 
poBsesston,  while  an  order  to  him  to  sell  real  estate,  of  which  he 
bw  neither  title  nor  possession,  must  in  the  nature  of  things  be,  as 
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to  those  holding  both  title  and  possession,  adyersary.  We  do  not 
care  to  enter  into  any  lengthy  discussion  of  this  question,  which 
has  been  so  fully  discussed  in  the  cases  we  have  cited,  as  well  as  in 
many  others.  We  shall  content  ourselves  with  expressing  our 
adherence  to  the  views  of  those  courts  which  hold  the  proceeding 
adversary,  so  far  as  the  heirs  are  concerned,  and  notice  to  them  juris' 
dictional.  Briefly,  we  may  say  that  the  title  and  possession  of  real 
estate  pass  immediately  to  the  heirs;  that  it  is  not  sold  as  of  course 
but  oidy  when  necessary  to  pay  debts;  that  until  the  fact  is  judi- 
cially established,  the  heirs  may  not  be  divested  of  their  title,  and 
before  one  is  divested  of  title  to  property  he  ought  to  have  his  day 
in  court;  that  the  appointment  of  an  administrator  does  not  bring 
the  heir  into  court ;  that  he  must  be  brought  in,  if  brought  in  at  all 
by  special  notice;  that  as  the  heir  ought  to  have  notice,  the  legisla- 
ture has  required  notice;  and  that  a  requirement  so  wise  and  just 
ought  not  to  be  weakened  or  annulled  by  judicial  construction. 
Further,  we  may  add  that  the  waste  of  estate  in  settlements  is  pro- 
verbial, and  that  provisions  checking  hasty  sales,  and  requiring 
notice  to  parties  interested,  tend  to  diminish  the  waste,  and  their 
salutary  effect  ought  not  to  be  destroyed.  While  therefore  judicial 
sales  ought  to  be  upheld  as  against  any  mere  errors,  yet  it  is  not 
too  much  to  require  purchasers  at  such  sales  to  examine  the  records 
so  far  as  to  see  that  the  adverse  parties  received  proper  notice  of  the 
proceedings,  and  had  therefore  the  opportunity  to  contest  them. 

For  the  error  above  indicated,  and  without  pursuing  this  discus- 
sion further,  the  judgment  of  the  District  Court  must  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

All  the  justices  concurring. 

Judgment  rewned. 


DOOLTTTLE  V.  FbEET. 
(SO  KuiB.  S80.) 

JSf^cUMe  paper '^indonemerU — parol  midenee  to  tarjf  €god  af. 

Parol  evidence  is  iuadmisaible  to  change  a  simple  indorsement  of  a  prom 
isBorj  note  into  an  indorsement  without  reooarse  * 

*8ee  CTioHm ▼.  Denia  (48  Wis.  66),24  Am.  Bep.  888;  eontm^  Bonv,  Sapy  (MPenn.  St. 
481)i6  Am.  Bep.  804;  aDd6omsxifne,i>(mmerv.  C%ee8bftMi()ft<98  0o  Bep.SIL 
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ACTION  against  indorser  of  a  promissory  Dote.  On  the  trial  eTi- 
dence  was  admitted  nnder  objection  of  a  parol  agreement  that 
the  indorsement  was  without  recoorse  and  simply  to  transfer  title. 
The  jury  were  charged  that  if  they  found  such  to  be  the  fact  they 
should  find  for  defendant.    Verdict  for  the  defendant 

GiBM  S  Farde,  for  pkintifE. 
Sierrtf  S  Sedgwick^  for  defendants. 

BnswEBy  J.  The  defendants  were  the  payees  of  a  negotiable 
note,  and  transferred  the  same  to  plaintiff  in  error,  by  an  indorse- 
ment  in  these  words:  "  Pay  to  J.  S.  Doolitth, — Febby  &  Watson.'* 
And  the  important  question  is,  whether  testimony  is  competent  to 
show  a  parol  contract,  contemporaneous  with  said  indorsement,  that 
the  indorsers  should  nnder  no  eyent  become  liable  to  the  indorsee 
in  consequence  of  said  indorsement,  and  that  the  same  should  be 
operative  simply  to  transfer  the  title  to  the  paper.  That  from  such 
indorsement  the  law  implies  a  well-defined  contract,  and  that  such 
contract  casts  a  conditional  liability  on  the  indorser  is  conceded. 
And  that  such  implied  contract  is  conclusive  as  between  remote 
parties  to  the  note  without  notice  of  any  different  express  contract 
is  clear.  But  the  difficult  question  is,  whether  as  between  the 
immediate  parties  the  implied  contract  is  to  be  treated  as  a  written 
agreement  which  cannot  be  overthrown  by  parol  testimony.  If  the 
contract  which  the  law  implies  is  in  fact  written  out  above  the 
signature  of  the  indorser,  no  one  doubts  that  it  is  conclusive.  Is 
that  which  is  implied  equally  conclusive  ?  In  2  Pars,  on  Notes 
and  Bills,  23,  the  author  says: 

"  The  exact  question  is  this:  Suppose  over  an  indorsement  an 
agreement  is  written  out  in  full,  setting  forth  exactly  the  same 
promises  which  the  law  implies  from  a  blank  indorsement;  suppose 
further,  that  in  an  action  by  the  indorsee  upon  this  indorsement, 
evidence  was  offered  by  either  party  which  was  inadmissible  on  the 
ground  that  it  varied  a  written  agreement,  would  the  same  evi- 
dence be  inadmissible  in  the  same  action,  if  the  indoi;^ement  were 
in  blank?  We  are  strongly  disposed  to  say  that  it  would  be  so,  as 
a  general  rule,  and  to  consider  those  cases  in  which  such  evidence 
woald  seem  to  be  admissible  as  exceptions." 

With  the  principle  thus  enunciated  we  concur.     The  contract 
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which  the  law  implies  is  of  the  same  force  as  though  it  were 
reduced  to  writing,  and  can  be  limited  or  impeached  by  only  the 
same  kind  of  testimony.  It  wonld  be  folly  to  assert  that  the 
authorities  are  all  in  harmony,  and  that  the  cases  in  which  testi- 
mony of  a  parol  agreement  has  been  admitted  to  vary  the  effect  of 
an  indorsement  can  all  be  reconciled  as  mere  exceptions  to  and  not 
in  conflict  with  this  rule.  But  the  rule  itself  is  well  supported  by 
authority,  and  seems  to  us  resting  upon  sound  foundations,  and 
conducive  to  the  stability  and  value  of  negotiable  paper.  The  law 
gives  to  an  indorsement  a  two-fold  force.  It  operates  to  transfer 
title;  it  is  the  assumption  of  a  conditional  liability.  If  an  absolute 
liability  is  desired,  apt  words  are  well  known  and  in  common  use. 
A  waiver  of  notice  and  protest,  written  above  the  indorsement,  will 
make  the  liability  certain  —  the  liability  of  a  surety,  it  may  be,  but 
still  a  fixed  and  certain  liability  on  the  instrument.  If  a  transfer 
of  title  without  assumption  of  liability  is  sought,  equally  apt  and 
well-known  words  are  at  hand.  "  Without  recourse,*'  relieves  the 
indorser.  Where  the  law  furnishes  such  apt,  brief  and  well-known 
expressions  for  making  the  indorsement  accomplish  exactly  what 
the  parties  may  desire^  wise  policy  demands  that  each  form  of 
indorsement  should  conclusively  carry  with  it  the  liability  which  it 
implies.  There  are  no  instruments  concerning  which  it  is  more 
important  that  the  rules  should  be  clear^  settled  and  conclusive, 
than  negotiable  paper.  Such  paper  subserves  an  invaluable  pur- 
pose in  business  transactions,  and  should  tell  upon  its  face  the 
whole  story  of  its  obligations.  Where  for  convenience,  and  to  facil- 
itate business,  certain  short  forms  and  expressions  are  used,  to 
which  the  law  has  attached  certain  implications,  those  implioa- 
tions  should  be  as  conclusive  upon  all  the  parties  as  though  the 
full  contract  were  reduced  to  writing.  In  a  note  by  Judge  Bbd^ 
FIELD  to  the  case  of  Dale  v.  Gear,  to  which  we  shall  refer  hereafter, 
12  Am.  Law.  Beg.  (N.  S.)  23,  it  is  said  : 

'^  The  abstract  question,  whether  the  legal  intendment  of  a  con- 
tract or  instrument  is  any  more  open  to  explanation  by  oral  proof, 
than  the  very  language  used,  is  one  which  can  properly  admit  ot 
no  doubt.  'The  legal  or  natural  implications,  attendant  upon  the 
use  of  a  term,  are  as  much  a  part  of  the  '  language '  of  a  contract 
or  instrument,  as  are  the  more  direct  and  explicit  meanings  attached 
to  the  words,'* 

In  1  Daniels  on  Negotiable  Instniments,  688,  the  anihor  says : 
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"Bat  when  it  appears  from  aa  inspection  of  the  paper  that  the 
party  is  an  indoraer,  there  seems  to  us  no  jnst  gronnd  for  the  dia- 
tinetion  taken  between  the  implied  contracts  arising  from  his 
mere  name  thereon  written,  and  contracts  written  out  tn  extenso. 
The  indorsement  seldom  consists  of  any  thing  more  than  the 
indorser's  signature  ;  but  if  the  agreement  imported  by  that  sig* 
nature  were  written  oFer  it  in  full,  the  undertaking  of  the  indorser 
would  not  be  more  clearly  defined  than  it  is  by  the  signature  itself. 
Its  presence  and  position  upon  the  instrument  are  as  plain  a  mani- 
festation of  the  intention  of  the  party  as  if  it  were  set  forth  in 
express  words  and  parol  evidence  should  not  be  admitted  to  vary 
or  contradict  it." 

And  again,  on  the  succeeding  page,  after  noticing  the  fact  that 
an  indorsement  is  in  effect  the  drawing  of  a  new  bill,  he  adds  : 
"  The  following  general  rule  may  therefore  be  stated,  to  wit : 
that  in  an  aciion  by  an  immediate  indorsee  against  an  indorser y  no 
evidence  is  admissible  thai  would  not  be  admissible  in  a  suit  by  a 
party  in  privity  with  the  drawer  against  him.^ 

And  again  :  **  Accordingly,  the  indorser  cannot  show  against 
his  indorsee  that  it  was  agreed  that  he  should  not*  be  liable,  and 
that  his  indorsement  was  without  recourse  on  him.'' 

The  case  of  Dale  y.  Cfeary  38  Conn.  15 ;  9  Am.  Rep.  353,  is  a 
very  strong,  clear  case  in  point,  in  which  the  court  in  reply  to  the 
daim  that  as  between  the  indorser  and  indorsee  parol  testimony 
was  admissible,  nses  this  language :  '^  But  the  answer  must  be, 
that  the  contract  of  indorsement  is  implied  by  law  as  clearly  and 
perfectly  from  the  blank  indorsement  of  a  negotiable  note,  irro- 
spective  of  any  contingency  of  negotiation,  as  if  written  out  in  full 
when  indorsed."  In  that  case,  as  well  as  in  Daniel's  treatise,  some 
three  or  four  limitations  or  exceptions  are  noticed,  as,  where  the 
indorsement  was  without  consideration  —  or,  upon  trust  for  some 
special  purpose,  as  for  collection  merely  —  or,  where  there  was  an 
equity  arising  from  an  antecedent  transaction,  including  an  agree- 
ment that  the  note  should  be  taken  in  sole  reliance  on  the  respon- 
sibility of  the  maker,  and  that  it  was  indorsed  in  order  to  transfer 
the  title  in  pursuance  of  such  agreement,  and  where  the  attempt 
to  enforce  it  would  be  a  fraud.  It  is  unnecessary  in  this  case  to 
inquire  whether  these  limitations  and  exceptions  are  justly  recog- 
ni^^d,  for  while  counsel  for  defendants  in  error  claim  that  the  alle- 
j[shoDS  of  their  answer  bring  the  case  within  the  last  exception. 
Vol-.  XXVII  —  32 


170  KANSAS, 


Doolittle  ▼.  Feny. 


we  fail  to  see  any  thing  in  it  beyond  a  mere  claim  of  an  agreement 
that  they  were  not  to  be  held  liable  on  their  indorsement.  And  in 
jrespect  to  their  answer,  we  cannot  do  better  than  quote  the  lan- 
guage of  the  court  in  Dale  y.  Gear,  supra:  ''But  this  plea  shows  no 
agency,  trust,  equitable  relation,  or  equity  connected  with  an 
antecedent  transaction  constituting  a  consideration  for  the  agree- 
ment, or  wliich  would  justify  a  court  of  equity  in  interfering  to 
prevent  an  enforcement  of  the  contract  of  warranty  which  the  law 
implies.  It  presents  a  naked  case  of  an  attempt  to  prove,  by  parol, 
that  a  clear  and  unambiguous  contract  of  warranty  is  not  such,  and 
to  contradict  it  in  terms  —  to  turn  an  indorsement  wUhoui  restric' 
tioriy  before  maturity,  into  a  restricted  indorsement  Such  a  plea 
cannot  be  sustained  without  a  violation  of  essential  principles." 
See,  also,  as  authorities  :  1  Oreenl.  on  Ev.,  §  276,  note  2  ;  Ijse  v. 
Ptfo,  37  Ind.  107 ;  Wilson  v.  Blacky  6  Blackf.  609  ;  Bartlstt  ▼.  Lee^ 
83  Ga.  491 ;  Woodward  v.  Foster^  18  Gratt  206 ;  Bank  of  Albion  ▼. 
Smithy  27  Barb.  489 ;  Fassin  v.  Huhhardy  66  N.  Y.  466 ;  U.  8. 
Bank  v.  Dunny  6  Pet  61 ;  Hotoe  v.  Merrily  6  Gush.  80  ;  Prescott 
Bank  v.  Caverlyy  7  Gray,  217;  Wright  ▼.  MorsSy  9  id.  337 ;  Bigs- 
JowY.  Coltony  13  id.  310;  Ooupyy.  ffardeny  7  Taunt  169.  The 
case  of  Davis  v.  Browny  4  Otto,  423,  does  not  conflict  with  the 
views  herein  expressed,  for  there  the  evidence  was  of  a  cotempo- 
raneous  written  agreement 

For  the  error  in  the  ruling  of  the  court  in  this  respect,  the 
judgment  must  be  reversed,  and  the  case  remanded  for  a  new 
trial.  We  think  it  probably  unnecessary  to  consider  the  other 
errors  alleged,  and  therefore  content  ourselves  with  the  decision  of 
this  question. 

All  the  justices  concurring. 
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CWKaD8.MU 
Cl/ker  defaetO'^paymeni  of  salary  to,  by  county 

Oomtj  oonimiflBioiien  paid  to  the  oonntj  derk  de  facto^  claiming  d$  /utv,  tli« 
lalaiy  of  bis  office.  The  title  to  the  office  waa  then  in  litigation  to  the 
Imowlege  of  the  commiasionen,  and  the  clerk  de  facto -wa  insolvent.  Hdd^ 
that  the  clerk  de  Jure^  whoee  title  waa  affirmed,  had  no  canae  of  action  for 
nch  salary.* 

ACTION  by  a  county  clerk  for  a  salary.    The  opinion  states  the 
facts.     The  phdntiff  had  judgment 

« 

John  Foshty  connty  attorney^  for  plaintifl  in  error. 
C.  A.  Hitter,  for  defendant  in  error. 

Yalbntine,  J.  This  was  an  action  brought  by  John  Anderson 
against  the  Board  of  County  Commissioners  of  Saline  county,  for 
tOOO^  claimed  to  be  due  as  salary  as  county  clerk  from  January 
10th  to  October  10th,  1876.  Judgment  was  rendered  in  favor  of 
the  plaintiff  and  against  the  defendant  for  1549.28,  and  the  defend- 
ant  now  brings  the  case  to  this  court  for  review.  The  facts  of  the 
case,  so  far  as  it  is  necessary  to  state  them,  are  substantially  as  fol- 
lows :  At  the  general  election  held  in  November,  1875,  John  Ander« 
son  and  Fred.  H.  Wildman  were  opposing  candidates  for  the  office 
of  county  clerk  in  and  for  said  county.  Anderson  received  a  ma- 
jority of  all  the  votes  cast,  and  the  canvassers  awarded  to  him  the 
certificate  of  election.  Great  irregularities,  however,  occurred  in 
holding  said  election,  and  for  this  reason  Wildman  contested  the 
same.  The  contest  court  decided  in  favor  of  Wildman,  award- 
ing to  him  the  certificate  and  annulling  the  certificate  pre- 
viously issued  to  Anderson.  The  certificate  to  Wildman  was 
issued  January  10,  1876.  Wildman  immediately  qualified 
and  took  possession  of  the  office.  Anderson  then  took  the  case 
to   the   District    Court    on  petition  in    error,    where   the  judg- 

^  8«e  Daian  v .  Mayor  (68 K.  T.  274),  23  Am.  Rep.  16S;  MaUhetn  v.  SupervUton  (53  Mlsa 
nS),  Zi  Am.  Bep.  715;  People  v.  MiRer  (24  Htch.  458),  9  Am.  Bep.  131 ;  Mayfidd  v.  Moon 
08  BL  428)«  6  Am. Bep.  80;  Audtior  ▼.  Benoit  OH)  Mich.  176),  4  Am.  Bep.  882. 
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ment  of  the  contest  coart  was  reversed,  and  the  oflSoe  awarded 
to  Anderson.  Wildman  then  brought  the  case  to  the  Sapreme 
Court  on  petition  in  error,  where  the  judgment  of  the  District 
Court  was  affirmed,  December  5, 1876.  Wildman  v.  Anderson^  17 
Kans.  344.  Wildman  in  the  meantime  held  said  office,  and  received 
the  salary  and  fees  from  said  10th  January,  1876,  up  to  October 
10th.  But  as  soon  as  the  case  was  decided  in  the  Supreme  Court, 
he  delivered  the  office  up  to  Anderson.  The  county  commiasioneis 
had  during  all  this  time  full  knowledge  of  all  these  prooeedinge,  but 
nevertheless  paid  said  salary  to  Wildman  as  aforesaid.  Wildman  was 
and  is  insolvent;  but  whether  the  county  commissioners  were  aware  of 
this  fact,  we  think  the  record  does  not  show.  There  are  some 
other  facts  in  the  case,  but  we  do  not  think  that  it  is  necessary  to 
state  them.  Upon  the  foregoing  facts  the  following  question  arises: 
Are  the  county  commissioners,  as  represent^ives  of  the  county,  lia- 
ble to  Anderson  for  the  salary  which  they  have  already  paid  to  Wild« 
man  ?  We  think  they  are  not.  Bmoit  v.  Auditors  of  Wayne  County , 
20  Mich.  176;  Smith  v.  Mayor  of  K  F.,  37  N.  Y.  518;  Cbn- 
ner  v.  Mayor  of  N.  K,  5  id.  285;  Parker  v,  SupervisorSf  4 
Minn.  59;  Mc4ffee  v.  Rusadl,  29  Miss.  84,  97;  Wheatly  v.  City  of 
Covington^  11  Bush,  18,  22;  The  Queen  v.  Mayor  of  Cambridge^  12 
Ad.  &  El.  702.  It  is  held  otherwise  in  California.  People  ex  reL 
Doraey  v.  Smyth^  28  Cal.  21;  CarroU  v.  Siebenthaler,  37  id.  193. 
But  Chief  Justice  Campbell  of  Michigan  says,  in  the  Michigan 
case  (page  183),  that ''  the  California  authority  {Dorsey  v.  Smyth, 
28  Cal.  21)  is  based  entirely  upon  New  York  cases  which  are  not 
law  in  the  latter  State,  and  which  were  made  in  disregard  of  the 
previous  decision  in  Conner^s  case.  It  has  no  reasoning  of  its  own 
and  does  not  seem  warranted  by  principle."  The  decision  in 
the  other  California  case,  that  of  Carroll  v.  Siebetithaler,  is  founded 
upon  that  of  the  previous  case  of  Dorsey  v.  Smyth. 

But  returning  to  the  case  at  bar,  Wildman  was  an  officer  de  facto. 
He  held  the  office  under  color  of  title.  He  took  possession  of  the 
same  in  good  faith,  under  a  certificate  of  election  duly  issued,  under 
a  judgment  of  a  court  duly  rendered,  under  a  judgment  of  a  court 
of  competent  jurisdiction,  and  a  judgment  that  was  not  finally 
overthrown  until  December  5,  1876,  when  the  decision  of  the 
Supreme  Court  was  rendered,  which  was  long  after  the  10th 
of  October,  1876  —  up  to  which  time  only  Wildman  received 
said  salary.    Such  an  officer,  as  Wildman  was,  may  hold  the  office 
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and  perfona  all  the  dntiea  thereof  pending  any  litigation  conoem- 
ing  the  same.  The  State  y.  Duriee,  12  Elans.  308,  314;  Leach  ▼. 
Camdyy  23  Ind«  449.  And  all  his  acts  connected  with  the  office 
will  be  valid  so  far  as  the  public  and  third  persons  are  concerned, 
unless  they  are  Yoid  for  some  other  reason  than  merely  that  he  is 
only  an  officer  de  facto.  This  last  proposition  is  so  nearly  axiomatio 
that  it  needs  no  citation  of  authorities  to  sustain  it  As  Chief 
Justice  Campbell  says,  in  the  Michigan  case  (p.  181),  ^^  The  doc- 
bine  of  the  validity  of  the  acts  of  officers  de  facto  has  been  carried 
as  far  as  possible.  In  The  State  v.  WiUiamSy  5  Wis.  308,  it  was  held 
to  make  good  the  approval  of  a  statute  by  a  governor  usurping 
tiiat  office.  In  VmdbU  v.  Ourdy  2  Head  (Tenn.),  582,  it  was  car- 
ried to  the  questionable  extent  of  making  good  the  action  of  a 
oourt  under  an  invalid  statute.  In  Doty  v.  Oorham,  5  Pick.  487, 
where  an  officer  de  facto  had  made  a  sale,  it  was  held  that  in  a  suit 
against  himself,  with  others,  for  removing  property  thus  sold,  he 
could  justify  under  the  sala  In  Leae7i  v.  Cassidy^  23  Ind.  449,  it 
was  held  that  a  school  officer  de  facto  could  not  have  his  title  ques- 
tioned in  an  application  made  by  him  for  a  mandamus  to  compel 
the  payment  to  him  of  school  moneys  by  local  officers.  In  Desmond 
V.  McCarthy^  17  Iowa,  525,  it  was  held  that  in  a  replevin  by  an 
officer  dofactOy  to  recover  the  papers  belonging  to  his  office,  which 
had  been  withheld  on  a  claim  that  he  was  not  the  lawful  officer, 
his  title  could  not  be  questioned,  but  that  the  only  inquiry  on  that 
must  be  in  proceedings  to  oust  him."  See,  also.  Hunter  v.  Fergu- 
mm,  13  Eans.  463,  475;  Rheinhart  v.  The  State,  14  id.  318;  Higby 
V.  Ayers,  id.  331,  338. 

Now  as  Wildman  was  an  officer  de  facto,  holding  under  color  of 
titie,  every  person  had  a  right  to  recognize  him  as  a  legal  and  valid 
officer,  and  to  treat  him  as  such.  The  public,  the  county,  the 
eountiy  commissioners,  and  private  individuals,  had  a  right  to  do 
business  with  him  as  an  officer,  and  to  pay  him  for  his  services,  if 
they  chose,  without  taking  any  risk  of  having  to  pay  for  such 
services  a  second  time.  It  might  be  greatly  to  the  interest  of  the 
public,  or  of  the  individuals  doing  business  with  such  officer,  to 
pay  him  when  his  fees  or  salary  become  due;  and  should  they  not 
be  allowed  to  consult  the  interest  of  the  public  and  their  own 
interest  to  so  pay  him?  It  is  not  their  fault  that  he  is  wrongfully 
in  the  possession  of  the  office;  and  how  are  they  to  know  whether  he 
if  in  the  possession  of  the  office  rightfully  or  wrongfully?  Are  the) 


174  KANSAS, 


CommiBsionen  of  Saline  Co.  y,  AndenoiL 


bonnd  to  know  who  is  entitled  to  the  office  in  advance  of  any  final 
adjudication  of  the  question  by  the  courts  ?    Are  they  bound  to 
anticipate  the  decision  of  the  courts  ?    And  are  they  bound  to 
decide  the  question  for  themselves,  as  it  thus  comes  up  incidentalljf 
and  collaterally  in  the  payment  of  fees  or  salary  ?    And  if  they 
should  determine  that  the  courts  would  eventually  decide  against 
the  officer  defactOy  must  they  refrain  from  paying  him  any  fees  or 
salary  at  perhaps  a  great  loss  to  themselves,  or  to  the  public  ?  Judge 
CooLEY  says,  in  said  Michigan  case  (p.  187),  that  ''  The  publio, 
who  have  an  interest  in  the  continuous  discharge  of  official  duty, 
and  whose  necessities  cannot  wait  the  slow  process  of  a  litigation 
to  try  the  title,  have  a  right  to  treat  as  valid  the  official  acts  of  the 
incumbent,  with  whom  alone,  under  the  circumstances,  they  can 
transact  business.    This  rule  is  an  obvious  and  necessary  one  for 
the  protection  of  organized   society;  for,  as  was  said  in  Weeks  v. 
EUis^  2  Barb.  325,  the  affairs  of  society  cannot  be  carried  on  unless 
confidence  were  reposed  in  the  official  acts  of  persons  de  facio  in 
office.     And  private  individuals,  in  controversies  between  them- 
selves,  are  not  permitted  to  question  the  acts  of  an  officer  defacto^ 
for  the  further  reason  that  to  do  so  would  be  to  raise  and  determine 
the  title  to  his  office  in  a  controversy  to  which  he  was  not  a  party, 
and  in  which  he  could  not  be  heard.'^    Now,  the  interest  of  the 
public  in  the  ^^ continuous  discharge^*  of   official  duties  would 
authorize  the  payment  of  the  legal  fees  or  salary  for  the  perform- 
ance  of  such  official  duties  to  the  person  performing  the  same;  and 
to  allow  a  person  not  in  the  possession  of  the  office,  but  who  claims 
to  be  entitled  thereto,  to  sue  for  the  fees  or  salary  thereof,  would 
be  to  allow  the  question  of  the  title  to  the  office  to  be  raised  and 
determined  against  the  officer  de  facio  *'  in  a  controversy  in  which 
he  was  not  a  party,  and  m  which  he  could  not  be  heard.  **    Such 
certainly  could  not  be  allowed.     But  .f  this  suit  can  be  maintained, 
then  it  would  be  allowed.    The  salary  of  a  county  clerk  is  payable 
quarterly  (Laws  of  1875,  p.  137,  §  5);  and  if  Anderson  can  main* 
tain  this  action,  then  he  could  have  maintained  an  action  againsft 
the  county  commissioners  for  the  first  quarter's  salary  on  and  at 
any  time    after  April  10,  1876,   for  it  was  due  then,  although 
Wildman  was  still  in  the  possession  of  the  office,  and  although  his 
title  to  the  office  had  not  yet  been  finally  adjudicated,  but  was  still 
pending  in  the  courts.    It  may  be  that  Wildman  could  not  have 
recovered  the  salaiyin  an  action  brought  by  himself  (though  upon 
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this  question  we  do  not  wish  to  express  any  opinion);  for  it  may 
be,  that  as  between  himself  and  others,  where  he  has  to  rely  npon 
his  own  title  to  the  office,  the  question  of  his  title  could  be  raised, 
aod  his  title  held  to  be  void;  though  upon  this  question  we  express 
no  opinion.*  But  that  is  not  this  case.  He  is  not  suing  for  his 
salaiy  in  this  case.  He  is  not  a  party  to  this  suit,  nor  has  he  any 
interest  therein.  The  question  of  his  title  to  the  office  arises 
between  third  parties  in  this  case — between  Anderson  and  the 
oonnty;  and  does  not  arise  but  only  incidentally  and  collaterally. 
We  do  not  think  that  the  question  can  be  raised  and  litigated 
between  such  parties  and  in  such  a  manner.  It  must  be  remem- 
bered that  Wildman  was  not  a  mere  usurper;  but  he  was  an  officer 
defaciOy  having  possession  of  the  office  under  color  of  title.  What 
would  be  the  rule  if  he  were  a  mere  usurper  it  is  not  necessary  for 
us  to  decide  in  this  case.  All  that  we  now  decide  is,  that  where  a 
person  is  in  possession  of  the  office  of  county  clerk,  under  color  of 
title,  and  is  the  county  clerk  de  facto,  and  claims  to  be  the  county 
clerk  dejure,  and  the  board  of  county  commissioners  pays  to  him 
the  salary  due  to  the  rightful  incumbent  of  such  office,  the  county 
clerk  de  Jure  has  no  action  against  the  county  board  for  such 
salary,  and  this,  notwithstanding  the  fact  that  the  county  board 
may  have  known  at  the  time  they  paid  said  salary  that  the  ques- 
tion as  to  the  title  to  the  office  was  in  litigation,  and  notwithstand- 
ing the  fact  that  the  county  clerk  de  facto  may  be  insolvent.  The 
remedy  of  the  county  clerk  de  jure  in  such  a  case  is  an  action 
against  the  county  clerk  de  facto. 

The  judgment  of  the  court  below  will  be  reyersed^and  the  cause 
remanded  with  the  order,  that  judgment  be  rendered  in  favor  oi 
the  defendant  below,  and  against  the  plaintiff  below,  for  costs. 

All  the  justices  concurring.  Judgment  reversed* 


OsNTBAL  Bbakch  Bailboad  Oompakt  y.  Fbttz. 

CraKaiis.480.) 
I%BBhirei'^dfoeUing'hou$e,  when  pertonaUp, 

A  and  B  made  a  contract,  hy  which  A  sold  to  B  a  lot  of  land,  and  B  was  t« 
OBtflr  into  poaBeBslon  and  baild  a  dweUlng-hoaae  and  make  improyemento. 
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which  were  all  to  remain  on  the  land  ontil  B  should  f  nlfill*  and  if  he  ahoiild 
not  fulfill,  all  such  iinproTementa  should  beeome  the  property  of  A.  B  not 
having  fulfilled,  assigaed  the  contract  to  C,  who  entered  and  built  a  amall 
wooden  dwelling-house  on  low  blocks  of  wood.  Afterward  C  removed  the 
house  into  the  highway,  assigning  the  contract  to  D,  and  sold  him  the  house 
and  he  removed  it  to  other  land  of  his  own,  and  erected  it  on  a  stone  foun- 
dation.    Held,  that  A  could  maintain  replevin  for  the  house  against  D. 

REPLEVIN.     The  opinion  states  the  facts.     The  defendant 
had  judgment 

D,  Martin  and  A.  Sn  Buerest,  for  plaintifL 
W.  8.  Hoagliny  for  defendant. 

VALENTiins,  J.  This  was  an  action  of  repleyin,  brought  bj  the 
Central  Branch  Union  Pacific  Baibroad  Oompany,  and  Balph  M. 
Pomeroy,  as  trustee,  etc.,  against  Henry  T.  Fritz,  for  the  recoYery 
of  a  house.  The  case  was  snbmitted  to  the  court  below  npon  the 
pleadings  and  upon  an  agreed  statement  of  facis ;  and  npon  said 
pleadings  and  agreed  statement  of  facts  the  court  below  foond  in 
favor  of  the  defendant  and  against  the  plaintifb,  and  rendered 
judgment  accordingly.  The  principal  material  facts  are  as  follows; 
The  railroad  company  owned  a  certain  piece  of  land,  containing 
eighty  acres,  more  or  less.  It  agreed  in  writing  to  sell  the  same 
upon  certain  terms  and  conditions,  to  John  G.  Archer.  The  prin- 
cipal of  said  terms  and  conditions,  so  far  as  they  haye  any  appli- 
cation to  this  case,  are  as  follows  : 

^'  The  first  party  hereby  agrees  to  sell  unto  the  second  party  said 
land  for  $932,  with  interest  —  the  principal  to  be  paid  in  eight 
equal  annual  payments,  and  the  interest  to  be  paid  annually  in  ad- 
vance. Archer  is  to  take  immediate  possession  of  the  land,  and 
agrees  to  improve  and  cultivate  the  same;  and  agrees  that  no 
wood  shall  be  cut  on  the  land  except  for  the  erection  thereupon  of 
buildings  and  fence,  and  the  necessary  purposes  of  fuel  for  the 
family  residing  thereon,  and  that  all  improvements  placed  upon 
said  premises  shall  remain  thereon,  and  shall  not  be  removed 
during  the  continuance  of  this  contract;  and  further,  that  he  will 
make  punctual  payment  of  the  above  sums  as  each  of  the  same  re- 
spectively becomes  due,  and  that  he  will  regularly  and  seasonably 
pay  all  such  taxes  and  assessments  as  may  be  lawfully  imposed  on 
said  premises.    But  in  case  the  second  party  shall  fail  to  make  the 
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payments  aforesaid,  and  each  of  them  punctually,  and  npon  the 
strict  terms  and  times  above  limited,  and  likewise  to  perform  and 
complete  all  and  each  of  his  agreements  and  stipulations  aforesaid^ 
strictly  and  literally,  without  any  failure  or  default,  then  this  con- 
tract, 60  far  as  it  may  bind  said  first  party,  shall  become  null  and 
TQfid,  and  all  rights  and  interests  hereby  created,  or  then  existing 
IB  favor  of  the  second  party,  or  derived  from  him,  shall  cease  and 
determine,  and  the  right  of  possession,  and  all  equitable  and  legal 
interests  in  the  premises  hereby  contracted,  shall  revert  to  and  revest 
in  said  first  party,  without  any  declaration  of  forfeiture,  or  act  of 
re-entry,  or  any  other  act  by  said  first  party  to  be  performed,  and 
withont  any  right  of  said  second  party  of  reclamation  or  compen* 
sation  lor  moneys  paid  or  improvements  made,  as  absolutely,  fully 
and  perfectly  as  if  this  contract  had  never  been  made/' 

This  contract  was  entered  into  on  22d  March,  1872.  On  No- 
vember 4,  next  following.  Archer  assigned  the  same,  and  all  his 
right,  title  and  interest  in  and  to  said  land,  to  Samuel  0.  Hunt. 
The  contract  itself  contemplated  that  it  might  be  assigned.  Hunt 
immediately  took  possession  of  the  land  and  erected  the  house  in 
ODntroTersy  thereon.  Said  house  was  a  one-story  frame  building, 
about  16  by  24  feet  in  size,  and  was  set  upon  ten  blocks  of  wood, 
the  highest  one  being  about  one  foot,  so  that  said  house  almost 
touched  the  ground  on  one  side,  and  was  about  one  foot  from  the 
ground  on  the  other  side.  Said  house  was  built  for  and  occupied 
by  the  said  Hunt  and  his  family  as  a  residence  on  said  premises, 
and  the  said  Hunt  and  family  occupied  the  same  as  their  residence 
until  about  the  1st  of  September,  1875,  at  which  time  he  removed 
said  house  from  said  premises,  and  into  the  highway  adjoining  said 
premises ;  and  three  or  four  days  thereafter  said  Hunt  sold  said 
house  to  the  defendant,  Henry  T.  Fritz,  for  the  sum  of  $200,  for 
which  sum  said  Fritz  gave  to  Hunt  his  negotiable  promissory  note, 
payable  one  year  after  date,  with  interest,  and  Hunt  at  the  same 
time  assigned  and  transferred  to  Fritz  the  said  written  contract 
originally  entered  into  between  said  railroad  company  and  Archer. 
Fritz  then  removed  said  house  from  the  highway  to  and  upon  his 
own  premises,  being  the  west  half  of  the  north-west  quarter  of  sec- 
tion 34,  in  township  5,  of  range  16,  Jackson  county,  where  the 
same  was  placed  upon  a  permanent  stone  foundation,  and  was  stand- 
ing, when  the  same  was  taken  by  writ  of  replevin  in  this  action. 
Ko  payment  was  ever  made  on  said  land  except  the  first  anniial  la* 
Voii.  XXVII  — 28 
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stallment  of  interest.    All  the  parties  had  fall  notice  of  all  the 
foregoing  facts. 

That  said  contract  was  yiolated  by  the  failare  to  make  the  pay* 
ments  therein  stipulated,  and  also  by  the  removal  of  said  house  from 
the  land  on  which  it  was  built ,  we  think  must  be  admitted.  And 
hence  it  follows  from  the  terms  of  the  contract  itself,  that  all  rights 
held  thereunder,  by  Archer  and  his  assignees,  were  forfeited  to  the 
plaintiff ;  and  hence  it  also  follows,  that  at  the  time  the  defendant 
purchased  said  house,  and  at  the  time  he  placed  it  on  a  stone  foun- 
dation on  his  own  premises,  it  belonged  to  the  plaintiff,  and  the 
plaintiff  bad  a  right  to  replevy  the  same.  Ogden  v.  Stock,  34  III.  522; 
Mills  V.  Redick,  1  Neb.  437  ;  Hartwell  v.  KeUy,  117  Mass.  235 ; 
Huebschmann  v.  McHenry,  29  Wis.  656 ;  Sands  v.  PfeiffeVy  10  Oal. 
258;  Laflin  v.  Griffiths,  35  Barb.  68;  Congregational  Society  ▼. 
Fleming,  11  Iowa,  533  ;  Davis  v.  Basley,  13  111.  192.  Whether  the 
plaintiff  could  still  replevy  the  house  after  it  was  placed  upon  a 
permanent  stone  foundation  upon  the  defendant's  premises,  is  a 
more  difficult  question.  In  Nebraska,  we  think  it  would  be  held 
that  replevin  would  lie,  and  probably  also  in  Massachusetts ;  MiUs 
Y.  Reddick,  and  Hartwell  v.  Kelley,  supra ;  while  in  Indiana,  it  is 
possible  that  a  diffeirent  rule  would  prevail ;  Reese  v.  Jared,  15 
Ind.  142.  That  is,  in  N^ebraska  it  would  be  held,  that  a  mere 
wrong-doer,  by  merely  placing  a  house  belonging  to  another  upon  a 
permanent  foundation  on  his  own  land,  could  not  thereby  so  change 
the  character  of  the  property  that  notwithstanding  any  objection 
the  owner  might  make  he  (the  wrong-doer)  would  nevertheless  con- 
yert  the  property  from  a  chattel  into  real  property,  and  transfer 
the  title  thereto  from  the  owner  thereof  to  himself.  The  decision 
in  Indiana  may  differ  from  that  in  Nebraska,  and  from  that  in 
Massachusetts ;  but  we  do  not  think  it  goes  to  the  full  extent  of 
declaring  a  contrary  doctrine.  It  does  not  appear  in  the  Indiana 
case,  that  Schmall,  the  owner  of  the  land,  was  a  mere  wrong-doer, 
although  in  law  he  had  no  right  to  the  house  as  against  the  origi- 
nal owner,  until  after  it  was  placed  on  a  permanent  foundation  on 
his  own  land. 

It  is  true,  that  whether  a  thing  is  to  be  considered  as  apart  of  the 
realtyor  not,  always  depends  upon  its  connection  with  the  soil; 
but  this  connection  may  be  slight,  as  well  as  strong,  remote,  as 
well  as  near,  and  constructive,  as  well  as  natural  or  absolute;  and 
the  question  also  depends  upon  other  and  yarious  considerations, 
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as  well  as  attachment  to  the  soil.    Thus,  keys  belonging  to  a  house, 
mill-stones,  etc.,  belonging  to  a  mill,  are  parts  of  the  realty,  although 
they  may  not,  for  the  time  being,  be  near  the  realty  to  which  they 
belong.    In  such  cases,  the  articles  in  question  are  constructively 
attached  to  the  soiL     But  attachment  to   the  soil  is,  as  we  have 
already  suggested,  only  one  of  several  conditions  which  help  to 
determine  whether  a  given  thing  belongs  to  the  realty  or  not.     A 
thing  may  be  ever  so  closely  and  intimately  attached  to  the  soil, 
and  may  in  fact  never  have  had  any  independent  existence,  and  yet 
it  may  not  be  a  part  of  the  realty.    Thus,  growing  crops,  and  nur- 
aeries  of  young  trees,  are  only  chattels,  although  their  roots  extend 
deep  into  the  soil.     The  question  depends  upon  many  considera- 
tions; and  thus  it  is  particularly  so  where  the  article  in  question 
was  formerly  a  chattel    Thus,  it  depends,  first,  upon  the  annexes 
(ion  ot  the  article  in  question  to  the  realty;  and  as  this  annexation 
may  be  actual^  or  constructive,  direct,  or  remote,  firm  or  loose,  and 
as  the  article  itself  may  be  great  or  small,  ponderous,  or  light,  and 
strong,  or  fragile,  it  depends  also  very  much  upon  the  ease  and  conven" 
ience  with  which  the  article  may  be  again  separaiedtrom  the  realty. 
Second,  it  depends  upon  the  riglit  of  the  parties  to  so  annex  the 
article;  that  is,   the  right  of  the  parties  to  so  use  the  articlSy 
and   the    right    of   the   parties    to   so    use    the   realty;    and  as 
there  may  be  yarious  parties   interested  in  the  use  or  ownership 
of  the  article,  and  in  the  use  and  ownership  of  the  realty,  this 
right  may  be  very  complex  and  intricate.  Third,  it  depends  upon  the 
intention  of  the  parties;  that  is,  the  intention  of  the  pai'ties  mak- 
ing the  annexation,  the  intention  of  the  parties  owning  and  enti- 
tled to  the  use  of  the  article,  and  the  intention  of  the  parties  own- 
ing and  entitled  to  the  use  of  the  realty.    Of  course,  it  depends 
upon  the  right  of  the  various  parties  to  form  this  intention,  and 
their  right  to  execute  such  intention ;  but  this  proposition  is  proba- 
bly included  in  the  second  proposition  above  stated.    Fourth,   it 
also  depends  upon  the  adaptability  of  the  article  to  be  used  as  a 
part  of  the  realty  to  which  it  has  been  annexed.    This  is  particu- 
larly true  where  the  article  in  question  has  only  a  slight  connection 
with  the  realty,  or  where  it  has  only  a  constructiye  annexation 
thereto.     This  question,  when  a  chattel  becomes  a  fixture,  and  a 
part  of  the  realty,  has  always  in  several  of  its  various  aspects  been 
discoBsed  by  this  court,  in  the  cases  of  Evans  v.  Estes,   10  Eans. 
Hit  and  ShoemaJcer  v.  Simpson,  16  id.  43 ;  and  to  these  cases  we 
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wonld  refer.     The  questioii  whether  a  given  thing  is  a  part  of  the 
veeltj,  or  aot,  depends  apon  00  many  qnestions  that  many  of  the 
deDisiang  would  seem,  to  a  saperficial  observer,  to  be  inoonsistent 
and  ocmtradiclory ;  and  yet  nesriy  all  of  anch  decisions  may  be 
haamonizad.    Thus,  diy  stones,  or  lails,  laid  upon  another  so  as 
to  constitnte  afeoos,  am  held  to  belong  to  the  realty,  although  they 
have  no  attachinent  to  the  soil  exoept  that  produced  by  their  own 
weight.     It  baa  even  been  held,  in  Wisconsin,  *'  that  where  rails 
have  been  plaoed  along  the  line  of  an  intended  fmc9  for  the  pur- 
pose of  being  land  in  the  fence,  though  not  actually  applied  to  that 
nee,  they  pass  by  a  deed  of  the  land,  there  having  been  a  manifeet 
appropriation  to  the  use  of  the  land/'    Conklin  v.  Parsons,  I 
Chandler,   240,  244«    It  has  also   been    held  that  rolling-stock 
belonging  to  a  railroad  company  is  sometimes  real  property.    Ewell 
on  Fiztqres,  34  et  scq.    It  has  also  been  held  that  a  wooden  house 
easily  removable,  resting  upon  blocks  lying  upon  the  ground,  or 
resting  upon  a  surface  without  being  let  into  the  soil,  is  neverthe- 
Itos  a  part  of  the  realty.     Ogd$n  v.  Stocky   34  111.   522;  Ensbsch- 
rnann  r,  McHmry,  29  Wis.  655;  Reid  v.  JKri,  12  Rich.  (S.  C.)  54. 
On  the  other  hand,   it  has  been  held  that  a  stone  pier,  ^  firmly 
imbedded  in  the  earth,"  was  under  certain  circumstances  only  per- 
sonal property.    Wagner  v.  C.  A  T.  R.  Oo.,  22  Ohio  St.  563.     It  has 
also  been  held  that  etmctures  resting  on  solid  foandations,  firmly 
imbedded  in  the  earth,   aie  sometimes  only  personal  projierty. 
Kif^  T.    Otkify  1  B.  A  Ad.   161;   WansbrotigA  t.  Maton,  4  Ad. 
k  SI.  884.     Many  American  cases  might  also  be  referred  to  on 
this  point,  among   which  see  Hartwett  v.  JT^Z/y,  117  Mass.  235; 
Wkitei's  Appeal,  10  Penn.  St.  252 ;  Adams  v.  Ooddardy  48  Me.  212; 
Alexander  y.  Touhi/y  13  Eans.  64.    Even  dwelling-houses,  resting 
upon  solid  and  firm  foundations,  are  sometimes  not  a  part  of  the 
realty,  but  only  cdiattels.     Mills  r  Reddicky  1  Neb.  437;  Fuller  v. 
Taiory  39  Me.  519;  Dam$\.  Dame,  38  N.  H.  429,  and   cases  there 
cited ;   Van  Ness  v.  Faeardy  2  Pet,    137 ;  Osgood  v.  Howardy  6 
Mo.  452  ;  Adams  v.  Ooddardy  48  Mo.  212.     See,  also,   Alexander  v. 
Touhyy  13  Eans.  64;  and  Hartwell  v.  KeUy,  117   Mass.   235.    The 
question  in  such  cases,  as  to  whether  the  houses  are  real  property, 
or  only  chattels,  is  determined  by  many  other  considerations,  as 
well  as  annexation  to  the  soiL     In  some  cases  it  is  probable  that  a 
thing  may  be  considexed  boUi  as  real  estate  and  as  personal  prop- 
erty.   For  instance;  suppose  the  grantor  should  wrongfully  keep 
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the  keys  to  the  house  which  he  Bells,  and  the  grantee  dionld  sue 
hiin  therefor  in  an  action  of  repleyin;  the  grantee  in  such  a  case 
might  probably  consider  the  keys  as  real  estate,  for  the  purpose  of 
^  Ting  him  a  title  to  them,  and  as  personal  property  for  the  pnr« 
pose  of  reooTering  them  in  replevin.  There  are  eertainly  many 
cases  in  which  a  party  would  have  the  right  to  elect  whether  he 
would  consider  a  certain  thing  as  real  estate,  or  as  penonal  prop- 
erty. All  the  foregoing  remarks  haye  reference  to  what  are  usually 
denominated  ^'  fixtures;"  that  is,  articles  which  were  previously 
chattels,  but  which  have  been  more  or  less  intimately  connected 
with  real  estate,  and  do  not  have  reference  to  things  which  were 
always  connected  with  the  real  estate. 

In  the  light  of  the  foregoing  remarks  we  may  now  decide  this 
esse.  Said  house  was  built  in  pursuance  of  said  contract.  The 
contract  contemplated  that  a  dwelling-house  should  be  built  on  the 
land  which  the  railroad  company  contracted  to  sell  to  Archer ;  that 
it  would  be  of  a  permanent  character  ;  that  it  should  remain  on 
the  land  until  all  the  terms  and  conditions  of  the  contract  were 
oomphed  with  and  fulfilled  ;  and  that  if  any  of  the  terms  or  con* 
ditions  should  not  be  fulfilled,  then  that  the  contract  should  be  at 
an  end,  and  all  the  improvements  made  on  the  land  should  remain 
thereon  and  be  the  property  of  the  owner  of  the  realty.  Said  terms 
and  conditions  were  not  fulfilled.  The  house  was  removed  from 
the  land,  which  removal  was  itself  a  violation  of  the  contract.  The 
house  then  became  personal  property  (at  least,  at  the  election  of 
the  plaintiff  it  became  personal  property),  and  belonged  to  the 
plaintifL  And  the  defendant  could  not  then  by  removing  it  onto 
his  own  land,  and  placing  a  stone  foundation  thereunder,  trans- 
form the  house  into  real  estate,  or  transfer  the  title  thereto  from 
the  plaintiff  to  himself.  We  think  the  house  was  real  estate  when 
it  was  first  built  on  the  plaintiff's  land.  Its  attachment  to  the  soil 
would  not  alone  and  of  itself  have  made  it  so ;  but  such  attach- 
ment, taken  together  with  the  agreement  of  the  parties,  as  ex- 
pressed in  their  contract,  made  it  so.  It  became  personal  property 
when  it  was  detached  from  the  plaintiff^s  land.  And  when  it  was 
removed  onto  the  defendant's  land,  it  did  not  again  become  real 
estate  ;  and  certainly,  not  as  against  the  interests  and  wishes  of 
the  plaintiff.  At  common  law,  before  a  chattel  could  become  real 
estate  by  its  annexcUian  alone  to  real  property,  it  had  to  be  fast- 
ened  to  the  real  property  by  some  mode  more  staunch  and  firm 
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than  the  mere  strength  of  its  own  weight     This  has  been  settled 
by  the  two  English  cases  already  cited.     In  the  first  of  such  cases 
it  was  decided,  that  where  a  ''mill  was  of  wood,  and  had  a  foan- 
dation  of  brick,  but  the  wood-work  was  not  inserted  in  the  brick 
foundation,  bat  rested  npon  it  by  its  own  weight  alone,"  that  the 
mill  was  only  a  chattel.     In  the  second  case,  it  was  held  that  where 
"a  wooden  bam  "  was  "  erected  on  a  foundation   of  brick   and 
stone,  the  foundation  being  let  into  the  ground,  but  the  bam  rest- 
ing upon  it  by  weight  alone,"  the  barn  was  only  a  chattel.     In 
these  two  cases  there  was  nothing  but  the  mere  foundations  show- 
ing that  the  mill  and  barn  should  be  considered  as  real  estate  ; 
and  the  court  held  that  they  were  not  sufficient  for  that  purpose. 
In  the  present  case,  there  is  nothing  showing  that  the  house  in 
controversy  should  be  considered  as  real  estate  when  replevied,  ex- 
cept merely  the  stone  foundation,  and  the  defendant's  intention  ; 
and  we  do  not  think  they  are  sufficient.     The  defendant  had  no 
right  to  place  the  house  upon  said  stone  foundation ;  nor  had  he 
any  right  to  form  the  intention  of  making  the  house,  real  estate. 
His  placing  the  house  upon  a  stone  foundation  had  no  more  effect 
upon  the  character  of  the  house  than  if  he  had  placed  it  upon  a 
stone  pavement,  or  upon  the  earth  itself  ;  tor  he  had  no  right  to 
place  the  house  upon  either.     The  house  and  foundation  were  not 
built  at  the  same  time,  as  parts  and  portions  of  a  single  whole,  but 
were  built  separately  ;  and  the  house,  at  the  time  it  was  placed  on 
said  foundation,  and  afterward,  was  a  movable  structure.     It  is  our 
opinion,  therefore,  that  the  house  at  the  election  of  the  plaintiff 
was  personal  property  at  the  timo  it  was  replevied,  and  that  the 
plaintiff  had  a  right  to  replevy  it.     Of  course  the  plaintiff  could 
have  elected  to  consider  it  real  estate  if  it  had  so  chosen,  but  it  did 
not  BO  choose.    Whether  the  defendant  ever  used  this  house  as  a 
dwelling-house,  or  indeed  whether  he  ever  used  it  for  any  purpose, 
is  not  shown.    His  right  therefore  to  it  rests  merely  upon  the  fact 
that  he  placed  it  upon  a  stone  foundation,  intending  to  make  it 
real  property  and  his  own  property.    Upon  this  part  of  the  case  we 
do  not  wish  to  decide  more  than  is  necessary  to  be  decided  in  the 
case.    Hence  all  that  we  decide  in  this  connection  is  as  follows  : 
Where  a  house,  which  is  a  chattel,  and  belongs  to  A,  is  wrongfully 
removed  and  placed  upon  a  permanent  stone  foundation  on  the 
land  of  B,  B  intending  at  the  time  to  convert  the  house  into  real 
estate,  an  J  to  make  it  his  own,  and  the  house  is  one  that  can  easily 


JULY  TEEM,  1878.  Igg 


Pftpe  ▼.  Capitol  Bank  of  Topeka. 


be  remoTod  from  the  laud  of  B  without  any  aabstantial  injury  to 
either  dhe  house  or  the  land,  the  house  does  not  thereby  become  a 
part  of  the  realty  belonging  to  B,  but  remains  merely  a  chattel  be- 
longing to  A,  and  A  may  recoYer  the  same  in  an  action  of  re* 
plevin. 

The  judgment  of  the  court  below  will  be  reyersed,  and  cause 
remanded  with  the  order,  that  judgment  be  rendered  in  faTor  of 
the  plaintiff  and  against  the  defendant  on  the  agreed  statement  of 
facts. 

AU  the  justices  concurring. 


Papb  y.  Oapitol  Bank  of  Topbka* 

(90  Kana.  440.) 
Banks  of  diaeount — power  to  purehase  negciiaUe  pap&r* 

A  bank,  empowered  to  disooant  negotiable  notes,  lias  power  to  purchase  sach 

notes.* 

FORECLOSIIBE.     The  opinion  states  the  facts.     The  plaintiff 
had  judgment. 

W.  P.  Douthitt  and  <7.  D.  McFarlandy  for  plaintiffs  in  error. 

N.  C.  McFarland  and  <7.  O.  Slonecker,  for  defendant  in  error. 

Breweb,  J.  This  was  an  action  brought  by  **  The  Capitol  Bank 
of  Topeka,''  to  recover  a  personal  judgment  against  Pape  and  wife, 
on  three  promissory  notes  made  by  them,  and  to  foreclose  a  mort- 
gage on  lands  in  Shawnee  county,  given  by  them  to  secure  the  pay- 
ment of  said  notes.  The  notes  are  made  payable  to  ''  James  M. 
Spencer,  or  bearer/'  and  have  written  across  the  back,  **  Pay  to 
bearer,  without  recourse  on  me:  James  M.  Spencer.''  The  mort- 
gage was  made  to  Spencer,  and  has  indorsed  thereon  an  assignment 
to  '*  The  Capitol  Bank  of  Topeka."  The  notes  and  mortgage  were 
made  at  Topeka  on  27th  June,  1872,  and  are  alleged  to  have  been 

•See,  wiUm,  FoarmenA  Meehamiat*  Bank  ▼.  BdUtwin  CB  Minn.  19Q>,  18  Am.  Bep.  688; 
FkU  NOL  Bank  of  RothetUr  t.  Plmwn  (Minn.)«  lA  Alb.  Law  Jour.  818,  and  Thomnson's 
Nai.Bk.Cas.  837,  and  note,  888. 
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transferred  to  the  defendant  in  error  on  13th  March,  1873.  The 
petition  also  alleges  that  said  bank  is  a  body  corporate,  duly  incor- 
porated under  and  by  virtue  of  the  laws  of  the  State  of  Kansas,  as 
"The  Capitol  Bank  of  Topeka.*'  The  defendants  answered  sepa^ 
rately,  each  interposing  several  defenses,  only  two  of  which  are 
relied  on,  and  they  may  be  briefly  stated  as  follows:  First,  a  denial 
that  plaintiff  was  or  ever  had  been  a  body  corporate  under  the  laws 
of  the  State  of  Kansas  as  ^^  The  Capitol  Bank  of  Topeka,''  (which 
denial  was  verified  by  the  affidavits  of  the  defendants);  second^ 
defendants  admitted  the  making  of  the  notes  and  mortgage  sued 
on,  but  alleged  that  the  plaintiff  purchased  the  same  of  said  Spen- 
cer at  a  price  agreed  upon  and  for  speculative  purposes,  and  did 
not  acquire  or  hold  said  notes  or  mortgage,  or  either  of  them,  by 
reason  of  having  made  a  loan  of  money  on  them,  or  either  of  them, 
or  for  any  of  the  purposes  for  which  it  could  legally  acquire  or 
hold  the  same,  or  either  of  them. 

[Omitting  the  consideration  of  the  first  defense.] 

IV.  The  final  guestion  as  to  the  power  of  the  plaintiff  to  acquire 
and  hold  the  note  and  mortgage.  The  note  and  mortgage  were 
made  to  Spencer.  From  him,  as  the  owner  and  holder,  the  bank 
purchased.  Was  such  a  purchase  beyond  its  power?  Section  127 
of  article  16  of  the  general  incorporation  law  (Gen.  Stat  225) j  specifi- 
cally defines  the  powers  of  such  associations,  and  is  as  follows: 

"Any  five  or  more  persons  in  any  county  in  this  State  may  organ- 
ize themselves  into  a  savings  association,  and  shall  be  permitted 
to  carry  on  the  business  of  receiving  money  on  deposit,  and  to 
allow  interest  thereon,  giving  to  the  person  depositing,  credit 
therefor;  and  of  buying  and  selling  exchange,  gold,  silver,  coin, 
bullion,  uncurrent  money,  bonds  of  the  United  States,  of  the  State 
of  Kansas,  and  of  the  city,  county  and  school  district  in  which  any 
association  shall  be  organized;  of  loaning  money  on  real  estate,  and 
personal  security,  at  a  rate  of  interest  not  to  exceed  twelve  per 
cent  per  annum;  and  of  discounting  negotiable  notes,  and  notes 
not  negotiable;  and  on  all  loans  made  may  keep  and  receive  the 
interest  in  advance." 

Now  the  contention  is,  that  the  clause  under  which  alone  author- 
ity for  this  purchase  can  be  claimed  is  that  which  authorizes  'Mis* 
counting  negotiable  notes,  and  notes  not  negotiable;"  and  that 
this  was  not  a  discount,  but  a  purchase.  Counsel  for  plaintiffis  in 
error  say: 
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"WhAteTer  loose  or  general  meaning  may  have  been  given  to  the 
term  diicauni,  when  not  applied  to  banking  business^  no  propoei- 
tioii  18  more  firmly  established  by  judicial  decisions  than  this,  that 
diaoonnting  paper,  as  understood  in  the  business  of  banking,  is  only 
a  node  of  loaning  money  on  the  dame  and  taking  the  interest  in 
adTaoce.  Niagara  Co.  Bank  v.  Bakery  15  Ohio  St.  68;  Talmage 
T.  pa,  3  Seld.  343;  Fleckner  y.  Bank  of  United  States,  8  Wheat 
338;  People  y.  Utiea  Ins.  Co.,  15  Johns.  391;  Firemaris  Ins.  Co. 
T.  Sly,  2  Cow.  699;  Philadelphia  Loan  Co.  y.  Towner,  13  Conn. 
259;  McLean  t.  Lafayette  Bank,  3  McLean,  597;  DunkU  y.  Ren- 
iek,  6  Ohio  St.  527  ;  Farmers  and  Mechanics?  Bank  v.  Baldwin,  23 
HinD.  198;  14  Alb.  Law  Jour.  391  (Dec.  9, 1876);  Fowler  y.  ScuHtf, 
72  Penn.  St  456.  It  necessarily  follows  from  the  reasoning  of  these 
cases,  that  there  is  a  difference  between  discounting  a  note  and 
buying  it  For  authority  directly  on  this  pointy  see  Morse  on  Banks 
and  Amking,  20,  and  1  Bouy.  Law  Diet  481,  title  Z^i^cot^n/,  citing 
Pothier,  De  FUsure,  n.  128,  where  it  is  said  the  latter  expression 
is  used  to  denote  the  transaction  'when  the  seller  does  not 
indorse  the  note,  and  is  not  accountable  for  it'" 

An  examination  of  some  of  the  authorities  chiefly  relied  on  by 
defendant  may  be  of  Yalue.  In  Fowler  y.  Scully,  72  Penn.  St.  456, 
the  question  was  as  to  the  power  of  a  national  bank  to  take  a  mort- 
gage to  secure  notes  to  be  thereafter  discounted ;  and  by  a  diYided 
court  the  mortgage  was  held  Yoid.  There  is  nothing  in  the  ques- 
tion or  opinion  which  throws  any  special  light  on  the  question  be^ 
fore  us. 

In  the  case  of  TMmage  y.  PM,  7  K  Y.  328,  it  was  decided  that 
a  banking  corporation,  empowered  "  to  carry  on  the  business  of 
banking  by  discounting  bills  and  other  cYidences  of  debt,''  was  not 
thereby  authorized  to  traiBc  in  State  stocks,  and  that  a  purchase  of 
such  stocks,  with  a  Yiew  of  sale,  was  beyond  its  powers. 

In  Niagara  Co.  Bank  y.  Baker,  15  Ohio  St  68,  the  plaintiff,  a 
bank  of  the  State  of  New  York,  sued  the  defendants  as  indorsers 
of  certain  promissory  notes.  The  answer  alleged  a  loan  from  the 
bank  to  them,  and  a  discount  of  these  notes  at  usurious  rates.  The 
reply  denied  any  loan,  and  alleged  that  it  discounted  the  notes  in 
the  osual  course  of  business.  Counsel  for  defendant  laid  down 
two  propositions  in  their  brief  —  Ist,  that  if  the  transaction  was  a 
loan^  it  was  Yoid  iot  usury;  and  2d,  if  a  purchase,  Yoid  for  want  of 
fow&r  in  tiie  bank  to  make  it  The  court  in  its  opinion,  after  giY- 
Vol.  XXVn— 24 
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ing  the  general  meaning  of  the  word  discount,  as  we  quote  here* 
after,  proceed  :  ^^  And  this  brings  us  to  the  precise  question  upon 
which  the  decision  of  this  case  depends.  Was  this  bank  empow- 
ered to  discount,  by  way  of  purchase,  promissory  notes?  or  must 
all  such  discounts  be  deemed  loans,  and  thus  be  brought  within  the 
purview  of  the  usury  law  ?  "  And  they  conclude  in  favor  of  the 
latter  alternative,  saying,  '^  But  the  naked  power  to  discount  paper 
is  not  given  ;  it  is  the  power  to  carry  on  the  business  of  banking  bjf 
(among  other  things)  discounting  biUs,  notes,  and  other  evidences 
of  debt*^  And  then  inquiring  what  '^  discounted  paper "  means, 
as  used  in  the  business  of  banking,  hold,  that  it  refers  simply  to 
loans,  referring  with  especial  stress  to  the  case  of  Talmage  t.  Pell^ 
supra,  as  an  authoritative  exposition  of  the  New  York  statute 
under  which  plaintiff  was  organized. 

In  the  case  of  Farmers  d  M,  Bank  v.  Baldwin,  ^  Minn.  198; 
23  Am.  Bep.  683,  the  language  of  the  statute  appears  similar  to 
that  i*eferred  to  in  15  Ohio  St.,  supra.  The  bank  was  given 
'^  power  to  carry  on  the  business  of  banking  by  discounting  bills, 
notes,"  etc.;  and  a  majority  of  the  court  held,  that  that  was  not  a 
power  to  purchase  such  securities,  but  simply  to  loan  thereon,  with 
the  right  to  take  lawful  interest  in  advance. 

In  Fieckner  v.  Bank,  8  Wheat  338,  it  appeared  that  the  plaintiff 
purchased  from  another  bank  a  note  which  had  passed  to  it  through 
several  parties  from  the  original  holder.  The  bank  was  forbidden 
to  deal  in  any  thing  except  bills  of  exchange,  gold,  or  silver,  or  take 
more  than  six  per  cent  upon  its  loans  or  discounts.  It  was  claimed 
that  the  purchase  of  this  note  was  ultra  vires;  but  the  court  held 
otherwise,  holding  that  such  purchase  was  but  a  discount.  In  the 
opinion,  Story,  J.,  speaking  for  the  court,  says :  **  But  in  what 
manner  is  the  bank  to  loan  ?  What  is  it  to  discount  ?  Has  it  not 
a  right  to  take  an  evidence  of  the  debt,  which  arises  from  the 
loan  ?  If  it  is  to  discount,  must  there  not  be  some  chose  in  action, 
or  written  evidence  of  a  debt,  payable  at  a  future  time,  which  is  to 
be  the  subject  of  the  discount  ?  Nothing  can  be  clearer  than  that 
by  the  language  of  the  commercial  world,  and  the  settled  practice 
of  banks,  a  ^  discount '  by  a  bank  means  ex  vi  termini,  a  deduction 
or  drawback  made  upon  its  advances  or  loans  or  money,  upon  ne- 
gotiable paper,  or  other  evidences  of  debt,  payable  at  a  future  day, 
which  are  transferred  to  the  bank." 

We  may  also  at  this  time  properly  notice  a  late  case  cited  by  the 
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plaintiff,  that  of  Smilh  v.  JExchafige  Bank,  26  Ohio  St.  141 ; 
Tfaompson's  Nat  Blc  Cases,  836.  In  that  case  the  defense  was, 
that  the  bank  (a  national  bank)  purchased  the  paper  of  the  payees, 
and  that  it  had  no  authority  to  make  such  purchase.  Upon  this 
the  court  uses  this  language  :  "  It  does  not  state  that  the  pur* 
chase  was  made  at  a  usurious  rate  of  discount ;  but  it  avers  that 
under  the  act  of  Congress  to  provide  a  national  currency,  under 
which  the  bank  was  incorporated,  it  had  no  authority  to  purchase 
the  bill  It  seems  to  be  the  idea  of  counsel  making  the  objection, 
Uiat  negotiable  paper,  perfect,  and  available  in  the  hands  of  the 
bolder,  is  not  the  subject  of  purchase  by  a  national  bank  at  any 
rate  of  discount.  This  view,  we  think  entirely  erroneous.  We  see 
nothing  in  the  act  of  Congress,  nor  in  reason,  why  a  borrower  may 
not  obtain  the  discount  by  a  bank  of  the  existing  notes  and  bills 
of  others  of  which  he  is  the  holder,  as  well  as  of  his  own  paper, 
made  directly  to  the  bank.  It  is  true,  that,  as  between  natural 
persons,  the  purchase  of  such  paper  when  made  in  good  faith,  and 
not  as  a  di^uise  for  a  loan,  is  not  subject  to  the  usury  laws  ;  but 
it  is  otherwise  as  to  a  bank.  In  the  business  of  banking,  the  pur- 
chasing and  discounting  of  paper  is  only* a  mode  of  loaning 
money.' "  And  further  on,  in  i-eference  to  any  question  of  usury, 
the  court  holds  that  it  arises  between  the  bank  and  its  customer, 
and  not  between  it  and  the  original  parties  to  the  paper. 

These  authorities  go  no  further  than  this  :  that  where  an  ordi- 
nary commercial  bank  is  created,  and  power  given  it,  not  gener- 
ally to  discount,  but  specially  to  carry  on  the  business  of  ^'  banking 
by  discounting,"  its  power  is  limited  to  that  of  loaning  money  on 
paper,  and  on  such  loans  subjects  itself  to  the  operations  of  the 
usury  laws.  It  may  not  purchase,  as  an  individual  may,  paper 
abeady  existing  at  any  price  it  may  agree  upon  with  the  holder, 
but  can  only  deduct  from  its  face  the  legal  interest  in  advance. 
We  express  no  opinion  upon  these  authorities,  or  the  propositions 
they  assert  But  we  draw  two  clear  distinctions  between  them  and 
the  case  at  bar.'  And  first,  the  plaintiff  is  not  an  ordinary  com- 
mercial bank.  At  least,  whatever  may  have  been  the  practical 
workings  of  this  bank,  the  intention  of  the  legislature  in  the  stat- 
ute was,  a  '^  savings  bank."  That  is  the  title  of  the  article.  The 
grant  is  of  authority  to  organize  a  savings  association.  The  first 
power  is  to  receive  money  on  deposit,  and  allow  interest  thereon  ; 
sttd  that  is  the  main  purpose  of  a  savings  bank.    It  is  true,  among 
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the  further  powers  are  those  of  discounty  and  dealing  in  bullion 
and  bonds  ;  but  it  is  needful  that  some  powers  be  granted  of  so 
using  the  deposits,  and  other  funds,  as  will  secure  their  safety,  and 
enable  the  corporators  to  pay  the  interest  on  the  deposits,  and  at 
the  same  time  receive  adequate  compensation  for  their  li^r  and 
the  use  of  their  capital.  Just  as  power  is  given  to  an  insurance 
corporation  to  invest  its  funds  in  such  manner  as  will  be  profitable. 
And  in  interpreting  the  powers  possessed  by  a  corporation,  we  must 
not  make  the  interpretation  depend  on  the  manner  in  which  the 
corporation  actually  exercises  its  powers,  but  upon  the  intention  of 
tbe  legislature  in  the  enactment  of  the  statute.  The  intention 
was,  '^savings bank. *'  The  corporation  may  in  fact  have  been  a 
purely  commercial  bank.  If  it  has  misused  its  powers,  the  State 
alone  may  inquire.  The  extent  of  the  powers  granted  is  to  be  de- 
termined by  the  character  of  the  institution  intended  by  the  legis- 
lature. It  is  said  by  the  court,  in  the  case  from  2S  Minn.,  supra, 
in  support  of  the  construction  placed  upon  the  powers  granted  by 
the  statute :  ^^  The  obvious  intent  of  this  legislation  was  to  secure 
to  the  public  business  loans  and  accommodations  at  what  was  then 
regarded  reasonable  and  not  exorbitant  rates  of  interest,  and  also 
to  protect  the  shareholders  of  banks,  and  the  banks  themselves, 
against  the  risk  of  loss  from  inadequate  securities^  such  as  would 
likely  be  taken  under  the  tempting  influence  of  high  rates  of  in* 
terest,  regulated  only  by  the  necessities  of  borrowers,  and  the  cu- 
pidity of  bank  directors.''  But  the  primary  purpose  of  a  savings 
bank  is  not  to  facilitate  commercial  transactions  by  securing  to  the 
public  business  loans  and  accommodations,  but  to  furnish  a  safe 
place  of  deposit  for  funds.  The  other  powers  are  subordinate  to 
this. 

Again,  the  power  granted  is  the  naked  power  of  discounting,  and 
not  the  power  of  carrying  on  the  business  of  banking  by  discount- 
ing. And  the  term  'Miscounting,"  includes  purchase,  as  well 
as  loan.  ''To  discount,  signifies,  the  act  of  buying  a  bill  of  ex- 
change, or  promissory  note,  for  a  less  sum  than  that  which  upon 
its  face  is  payable."  1  Bouv.  Law.  Diet,  title  Discouni.  ''  It  is 
also  undeniably  clear,  that  the  term  dUcaunt^  when  used  in  a  gen- 
eral sense,  is  equally  applicable  to  either  business  or  accommoda* 
tion  paper,  and  is  appropriately  applied,  either  to  loans  or  salss  by 
way  of  discount,  when  a  sum  is  eautUed  off,  or  taken  from  the  face 
cot  amount  of  the  paper,  at  the  time  the  money  ia  advanced  upon 
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it»  whether  that  sum  is  taken  for  interest  upon  a  loan,  or  as  the 
price  agreed  npon  a  sale.''  Niagara  Co.  Bank  v.  Bakety  15  Ohio 
St  85.     See,  alao,  case  from  8  Wheats  supra. 

We  conclude  therefore,  that  the  pnrohase  of  the  note  and  mort- 
gage in  qaestion  was  within  the  powers  granted  to  this  sayings  bank. 

This  dispoees  of  the  case,  and  compels  an  afSrmance  of  the 
judgment. 

All  the  justices  concurring. 

Judgment  affirmed. 


Thx  Siaxb  bx  bxu  Mabhv  ▼•  Gilmobs. 

CnKani.  65L) 
OomwiihiHaMal  low— rsnitfMrf  ofmemb&reflegMaitrs  firom  nffioe. 

TIm  Comtitatlon  of  Kanaas  declares  that  each  hoose  of  the  legiBlature  "  shall 
be  jodge  of  the  elecUona,  retamB  and  qaalificatioiui  of  its  own  members.'* 
The  legislature  enacted  that "  any  State,  district,  city,  ooonty  or  township 
officer,  for  whose  removal  from  office  by  impeachment  there  is  no  provi- 
moDf**  on  oonTietion  of  intoxication  shall  be  removed  from  office  by  the 
eonrC  The  Consiitation  also  pioyides  that  '*  the  governor,  and  all  other 
officers  under  the  COnstitation,  shall  be  subject  to  impeachment."  HM, 
that  the  act  is  unconstitutional  as  vesting  in  others  the  power  exdnsively 
delegated  by  the  Constitution  to  each  house.  It  seerm  that  members  of  the 
le^lature  are  subject  to  impeachment. 

ACTION  to  remore  officer.    By  Laws  of  1875,  ch.  122,  it  is  pro- 
Tided  that: 

^  Section  1.  Any  State,  district,  city,  coanty  or  township  officer 
cl  this  State,  for  whose  removal  from  office  by  impeachment  there 
is  no  provision,  [who]  shall  in  any  paUio  place  within  the  State  be 
in  a  state  of  intoxication  produced  by  strong  drink  yoluntarily 
taken,  snch  officer  shall  be  deemed  to  hare  committed  an  offense 
against  public  morals,  and  on  conviction  thereof  shall  be  adjudged 
to  have  forfeited  his  office,  and  his  said  office  shall  thereupon  be 
declared  vacant  by  the  court  trying  the  cause.'' 

Defendant  was  elected  and  qoalifled  as  a  member  of  the  lower 
house  of  the  State  legislature^  Martin,  as  petitioner  or  relator, 
commenced  an  action  under  said  act  of  1875,  in  the  name  of  the 
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State  of  Kansas,  as  plaintiff,  alleging  that  Oilmore,  in  August, 
1877,  while  a  member  of  the  State  legislature,  ^'  was  guilty  of  being 
in  a  state  of  intoxication  produced  by  strong  drink  Tolnntarilj 
taken."  Oilmore  demurred,  because  the  petition  did  not  state 
facts  sufScient  to  constitute  a  cause  of  action,  and  bad  judgment. 

J,  A ,  Mcffenry,  county  attorney,  and  Xirhpairick  £  Surge,  for 
plaintiff. 

Cates  £  Xeplinger,  and  0.  O.  Chase,  for  defendant. 

Baewer,  J.  Defendant  is  a  member  of  the  present  house  of 
representatives  of  this  State,  having  been  elected  in  the  fall  of 
1876.  This  action  was  brought  under  chapter  122  of  the  Laws  of 
1875^  to  remove  him  from  office;  and  the  single  question  presented 
i^  whether  the  action  will  lie  against  him  under  that  statute*  It 
provides  for  the  removal  from  office  of  "  any  State,  district,  city, 
county  or  township  officer  of  this  State,  for  whose  removal  from 
office  by  impeachment  there  is  no  provision."  Tlie  Constitution, 
article  2,  section  28,  reads:  '^The  governor,  and  all  other  officers 
under  the  Constitution,  shall  be  subject  to  impeachment"  And 
chapter  49  of  the  general  statutes  prescribes  the  general  mode  of 
procedure.  On  the  one  hand,  it  is  claimed  that  in  the  compre- 
hensive words,  '^all  other  officers  under  the  Constitution,"  are 
included  members  of  the  legislature,  and  that  they  too  are  subject 
to  impeachment,  and,  therefore,  not  included  within  the  scope  of 
said  chapter  122.  And  on  the  other,  that  by  the  decision  in  the 
BUntnt  case,  it  was  long  ago  held  by  the  United  States  Senate,  that 
members  of  that  Senate  were  not  snbject  to  impeachment,  and  that 
by  the  common  understanding  and  consent  of  all  this  decision  has 
been  considered  as  applicable  to  members  of  all  State  legislatures, 
and  that,  therefore,  the  general  words  of  our  Constitution  must  be 
construed  with  this  implied  exception.  So  far  as  the  Federal  leg- 
islature is  concerned,  the  decision  in  the  Blount  case,  though  ren- 
dered by  a  closely-divided  Senate  (14  to  11),  has  ever  since  been 
accepted  as  a  correct  exposition  of  the  law,  and  that  question  is 
doubtless  forever  at  rest.  Yet  that  there  is  a  marked  distinction 
between  the  language  of  the  Federal  and  the  State  Constitutions, 
is  clearly  shown  by  the  able  opinion  of  his  honor,  Judge  Talcott, 
who  decided  this  case  in  the  District  Court,  from  which  we  quote 
as  follows: 
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"  By  the  Federal  ConstitutioD,  those  sabjeot  to  impeachment  are 
'the  president,  yice-president,  and  all  civil  officers  of  the  United 
States.^     By  oar  State  Constitution,  those  subject  to  impeachment 
are  '  the  governor,  and  all  other  officers  under  this  Constitution,* 
Perhaps  an  understanding  of  the  terms  '  ciyil  officers  of  the  United 
States,'  as  used  in  the  Federal,  and   '  all  other  officers  under  this 
Constitution,'  as  used  in  our  State  Constitution,  ¥rill  help  in  dis- 
ooYering  the  difference,  if  any,  between  the  two.    Judge  Story,  in 
the  first  volume  of  his  work  on  the  Constitution,  at  section  793,  after 
Biating  that  the  reasoning  by  which  the  construction  was  given  to 
the  Federal  Constitution  does  not  appear,  says,  ^But  it  was  proba- 
bly held  that  civil  officers  of  the  United  States  meant  such  as  derivedP 
their  appointment  from  and  under  the  national  gOTemment,  and 
not  those  persons    who,  though  members    of   the    government, 
derived  their  appointment  from  the  States,  or  the  people  of  the 
States.'     With  this  definition  it  will  be  seen  at  once  that  a  United 
States  senator  is  not  a  ^ civil  officer  of  the  United  States,'  within 
the  meaning  of  that  provision  of  the  Constitution,  because  he 
derives  his  '  appointment  from  the  States,  or  the  people  of  the 
States,'  and  not  ^  from  and  under  the  national  government.'    In 
giving  the  construction  it  did  the  question  was,  '  whether  a  senator 
was  a  civil  officer  of  the  United  States,'  within  the  purview  of  the 
Constitution;  and  it  was  decided   by  the  Senate  that  he  was  not 
Then,  as  a  United  States  senator  is  not  a  '  civil  officer  of  the  United 
States,'  and  is  not  the  president,  or  vice-president,  he  cannot  be 
impeached,  for  by  the  terms   of  the  Federal  Constitution  they  are 
the  only  persons  who  can  be  impeached. 

**  Now,  as  to  our  State  Constitution.  It  does  not  provide  that 
tiie  governor,  '  and  all  civil  officers  of  the '  State ;  or,  that  the 
governor,  and  all  '  such  as  derived  their  appointment  from  and 
under  the '  State  government ;  or,  the  governor  and  all  civil  officers 
under  this  Constitution,  shall  be  subject  to  impeachment;  but  it 
does  provide  that  '  the  governor,  and  all  other  officers  under  this 
Oonstitutiony*  shall  be  subject  to  impeachment  How  the  term, 
*  all  other  officers  under  this  Constitution,'  can  be  explained  is  more 
than  I  can  see.  It  is  its  own  explanation  —  its  own  definition.  As 
to  who  is  an  officer  of  the  United  States,  or  a  United  States  officer 
—  or,  as  to  who  is  an  officer  of  the  State,  or  a  State  officer  —  is  a 
question  about  which  there  may  be  some  doubt,  and  about  which 
our  own  Supreme  Court  has  been  called  upon  to  adjudicate;  but 
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as  to  who  are  officers  under  ths  Constitution,  there  can  be  no  doabt, 
especially  as  to  those  specifically  enumerated  therein.  All  we  hara 
to  do  for  information  is  to  turn  to  that  instrument.  But,  it  being 
conceded  that  a  member  of  the  legislature  is  an  officer  under  the 
Constitution^  it  is  not  necessary,  for  the  purposes  of  this  caae^  to 
cite  any  of  its  sections  for  such  proof." 

But  passing  this  question,  and  conceding  the  claim  of  counsel 
for  the  relator,  that  a  member  of  the  legislature  of  this  State  is  not 
subject  to  impeachment,  and  still  we  think  the  judgment  of  the 
District  Court  must  be  sustained. 

The  Constitution  declares,  article  2^  section  8,  that  **  Each  honae 
shall  be  judge  of  the  elections,  returns,  and  qualificationa  of  iti 
own  members."  This  is  a  grant  of  power,  and  constituteB  eadi 
house  the  ultimate  tribunal  as  to  the  quaUfioations  of  its  own 
members.  The  two  houses  acting  conjointly  do  not  decide.  Each 
bouse  acts  for  itself,  and  by  itself;  and  from  its  decision  there  is 
no  appeal,  not  even  to  the  two  houses.  And  this  power  is  not 
exhausted  when  once  it  has  been  exercised,  and  a  member  admitted 
to  his  seat.  It  is  a  continuous  power,  and  runs  through  the  entire 
term.  At  any  time,  and  at  all  times  during  the  term  of  office,  each 
house  is  empowered  to  pass  upon  the  present  qualifications  of  its 
own  members.  By  section  5  of  the  same  article,  aoceptanoe  of  a 
Federal  office  yacates  a  member's  seat  He  ceases  to  be  qualified* 
and  of  this  the  house  is  the  judge.  If  it  ousts  a  member  on  the 
claim  that  he  \\\\&  accepted  a  Federal  office,  no  court  or  other 
tribunal  can  reinstate  him.  If  it  refuses  to  oust  a  member,  his 
seat  is  beyond  judicial  challenge.  This  grant  of  power  is,  in  its 
very  nature  (and  so  as  to  any  other  disqualification),  exolnsiTe;  and 
it  is  necessary  to  preserre  the  entire  independence  of  the  two 
houses.  Being  a  power  exclusively  vested  in  it,  it  cannot  be 
granted  away  or  transferred  to  any  other  tribunal  or  officer.  It 
may  appoint  a  committee  to  examine  and  report,  but  the  decision 
must  be  by  the  house  itself.  It,  and  it  alone,  can  remove.  Per- 
haps, also,  it  might  delegate  to  a  judge  or  other  officer,  outside  its 
own  body,  power  to  examine  and  report  upon  the  qualifications  of 
one  of  its  members.  But  neither  it,  nor  the  two  houses  together, 
can  abridge  the  power  vested  in  each  house  separately  of  a  final 
decision  as  to  the  qualifications  of  one  of  its  members,  or  transfer 
that  power  to  any  other  tribunal  or  officer.  And  an  act  which 
purported  to  grant  to  the  District  Court  power  to  remove  from 
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effice  mast  be  oooatmed  as  not  embracing  members  of  the  legisla- 
ture; or  if  its  language  specifically  names,  or  neoessarilj  iaciudeB 
them,  then  as  to  them  the  act  is  anconstitntionaL 

The  judgment  will  be  afSrmed,  at  the  costs  of  the  relator. 

All  the  jostioes  concurring. 


The  State  v.  Bupfingtok, 

CW  EaDS.  600.) 
Oriminal  law — evidence  —  leUen  from  prieener  to  hie  tefftB, 

On  the  triml  of  an  indictment,  a  letter  written  by  the  defendant  to  his  wife, 

bat  not  in  the  cnstodj  or  control  of  either  of  them,  or  any  representative 

of  tbem,  but  in  the  cuetodj  and  control  of  the  proeecnting  witnesB,  is  com* 

latent  eTidenoe  against  the  defendant,  although  a  civil  statate  prohibits 

bnabaad  and  wife  from  testifying  to  any  communication  by  one  to  the 

other  during  marriage,  and  a  criminal  statate  extends  the  provisions  ia 

civil  eases  to  the  "  examination  "  of  witnesses  in  criminal  proceedings. 

INFOBMATION  for  carnally  defiling  a  female  under  eighteen. 
On  the  trial  the  prosecution  offered  in  evidence  a  letter  written 
by  defendant  to  his  wife,  confessing  that  he  had  committed  a  griev- 
ous offense,  without  specifying  it,  expressing  remorse,  and  stating 
that  he  had  left  the  State,  etc.  This  was  received  ander  objection* 
The  prisoner  was  convicted,  and  appealed. 

i2.  2).  Hartshorns  and  8.  Stillwell,  for  appellant. 

T.  W.  Cogswell  and  Hutehinge  £  Denison,  for  the  State. 

Valbntikb,  J.  This  was  a  criminal  prosecution  under  section 
233  of  the  crimes-and-punishments  act ;  Qen.  Stat'  369.  The 
defendant  was  charged  with  defiling  one  Emily  Barney,  a  female 
person  under  eighteen  years  of  age,  by  camaUy  knowing  her  while 
she  was  confided  to  his  care  and  protection  by  her  parents.  The 
girl  Emily  was  a  sister  of  the  defendant's  wife,  and  their  father, 
Joseph  M.  Barney,  was  the  prosecuting  witness  in  the  case.  On 
the  trial,  the  prosecution  introduced  in  evidence,  a  letter  from  the 
defendant  to  his  wife.  This  was  done  under  the  permission  of  the 
oouit,  but  over  the  objections  of  the  defendant.  The  defendant 
Vol.  XX Vn  —  25 
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claimed  that  this  letter  was  a  confidential   communication  from 
himself  to  his  wife,  and  therefore  that  it  was  not  competent  evi* 
dence against  him.    The  admission  of  this  letter  ineyidence  is  the 
first  ruling  of  the  court  below  of  which  the  defendant  now  com- 
plains.    For  the  purposes  of  this  case,  we  shall  assume  that  said 
letter  was  a  confidential  communication  from  the  defendant  to  hia 
wife;  that  it  is  what  would  ordinarily  be  called  a  privileged  com- 
munication, and  that  it  could  not  have  been  introduced  in  evidenoa 
in  this  case  or  in  any  other  case,  by  either  the  husband  or  the  wife, 
or  against  either  of  them,  except  with  the  consent  of  both,  so  long 
as  the  letter  remained  in  the  hands  or  under  the  control  of  either 
of  them,  or  in  the  hands  or  under  the  control  of  any  agent  or 
representative  of  either  of  them.    We  assume  this,  however,  with- 
out desiring  to  express  any  opinion  upon  the  subject    And  with 
this  assumption  was  the  said  letter  wrongfully  introduced  in  evi- 
dence ?    We  think  not.    It  would  seem  that  the  letter  was  in  the 
hands  and  custody  of  Joseph  M.  Barney,  the  prosecuting  witnesst 
at  the  time  it  was  introduced  in  evidence.    It  had  previously  been 
sent  through  the  post-office,  and  by  mail,  from  the  defendant  to  his 
wife.    Barney  received  it  from  the  post-office,  properly  directed  to 
the  defendant's  wife.    He  delivered  it  to  her,  and  she,  after  read- 
ing it,  returned  ifc  to  him,  and  he  furnished  it  to  the  prosecution  to 
be  read  in  evidence  as  aforesaid.    And  there  was  no  evidence  tend- 
ing to  show  that  it  was  at  that  time  in  the  custody  or  under  the 
control  of  any  other  person  except   Joseph  M.  Barney  and  the 
prosecution.    It  does  not  appear  that  either  the  defendant  or  his 
wife  had  at  that  time  any  control  over  the  letter.    It  is  certainly 
true,  that  a  communication  between  husband  and  wife  is  a  priv- 
ileged communication.     But  it  is  privileged  only  while  it  remains 
within  their  custody  and  control,  or  while  it  remains   within  the 
custody  and  control  of  their  agents  or  representatives,  and  just  so  far 
as  it  I'emains  within  the  custody  and  control  of  themselves  or  their 
agents  or  representatives.     "A  private  conversation  between  hus- 
band and  wife,  who  thought  that  no  one  overheard  them,  may  be 
testified  to  by  a  concealed  listener."     CommonioeaUh  v.  Oriffin,  110 
Mass.  181,    See,  also.  State  ▼.  Center,  86  Vt  378,     This  rule  also 
applies  as  to  confidential  communications  between  attorney  and 
client    Hoy  v.   Morris,   13  Gray,   519;  Ooddard  v.  Oardner,  28 
Conn.  172;  1  Greenl.  Ev.,  §239a.    With  reference  to  confidential 
communications  between  attorney  and  client.  Dr.  Wharton  uses 
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the  following  language:  ''If  a  legal  adviser  permits  his  client's 
papers  to  pass  out  of  his  hands  into  those  of  strangers,  or  if  such 
papers  are  in  any  way  extracted  from  his  custody,  they  may  be 
put  in  eTidenoe  by  the  party  by  whom  they  are  held,  as  against  the 
client  So  fax  has  this  been  pushed,  that  it  has  been  held  that  if 
an  attorney  permits  a  witness  to  see  such  writings,  such  witness, 
not  being  a  clerk  of  the  attorney  or  legal  tidviser  of  the  client, 
may  be  called  to  give  secondary  evidence  of  the  writings,  due  notice 
being  first  given  to  produce  them  on  the  triaL"  1  Wharton's  Evi- 
dence, §  586.  See,  also,  Lloyd  v.  Mosiyn,  10  M.  &  W.  478.  Mr.  Oreen- 
kaf  uses  the  following  language  (probably  with  reference  to  writ- 
ten evidence  generally,  but  immediately  following  a  section  con- 
cerning "communications  between  husband  and  wife,"  )  to- wit: 
"  It  may  be  mentioned  in  this  place,  that  though  papers  and  other 
subjects  of  evidence  may  have  been  illegally  taken  from  the  posses- 
sion of  the  party  against  whom  they  are  offered,  or  otherwise 
unlawfully  obtained,  this  is  no  valid  objection  to  their  admissibility 
if  they  are  pertinent  to  the  issue.  The  court  will  not  take  notice 
how  they  were  obtained,  whether  lawfully  or  unlawfully;  nor  will 
it  form  an  issue  to  determine  that  question."  1  Qreenl.  Ev.,  §  254a. 

There  is  no  statute  in  this  State  rendering  said  letter  incompe- 
tent evidence  in  a  case  of  this  kind.  The  only  statutes  supposed 
to  even  look  in  that  direction  are  the  following: 

Criminal  CJode,  section  209:  "  The  provisions  of  the  law  in  civil 
cases,  relative  to  compelling  the  attendance  a)id  testimony  of  wit' 
nessesj  their  examination,  the  administration  of  oaths  and  affirma- 
tions, and  proceedings  for  contempt  to  enforce  the  remedies  and 
protect  the  rights  of  parties,  shall  extend  to  criminal  cases,  so  far 
as  they  are  in  their  nature  applicable  thereto,  subject  to  the 
provisions  contained  in  any  statute."  Qen.  Stat.  853. 

Civil  Code,  section  323  :  "  *  *  *  In  no  case  shall  either  {the 
husband  or  wife)  be  permitted  to  testify  concerning  any  communi- 
cation made  by  one  to  the  other  during  the  marriage,  whether 
called  while  that  relation  subsisted,  or  afterward."  Laws  of  1872, 
page  335. 

It  will  be  seen  that  these  statutes  do  not  go  to  the  extent  of 
excluding  said  letter  as  evidence.  While  the  Civil  Code  provides 
that  neither  the  hnsband  nor  wife  shall,  as  a  witness,  furnish  evi- 
dence, concerning  confidential  communications,  yet  it  does  not  pro- 
vide that  others  who  may  happen  to  be  possessed  of  such  communis 
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cMions  shall  not  do  so;  and  while  the  Criminal  Oode  proTides  that 
the  piovisioQs  of  Law  in  civil  cases  relative  to  **  compelling  the  at- 
tendance and  teatimon  J  of  witnesses,'^  and  ^'  their  examination," 
^^  shall  extend  to  criminal  cases,"  yet  it  does  not  provide  that  the 
provisions  of  law  in  civil  cases  relating  to  the  competency  of  wit- 
nesses and  the  competency  of  eindenceAi^Xl  extend  to  criminal  cases. 
The  Stats  v.  Howardy  19  Eans.  509,  510.  A  certain  territorial  dis- 
trict judge,  once,  however,  in  the  early  days  of  Kansas,  thought 
otherwis6»and  permitted  a  defendant  who  was  charged  in  a  criminal 
case  with  murder  in  the  first  degree  to  testify  in  his  own  behalf  simply 
because  defendants  in  civil  cases  were  then  (as  now)  allowed  to 
testify  in  their  own  behalf.  But  whethersaid  district  judge  would 
have  compelled  the  defendant  in  that  case  to  testify  against  him- 
self, and  in  favor  of  the  prosecution,  at  the  instance  of  the  prose- 
cution, simply  because  defendants  in  civil  cases  could  at  that  time 
be  compelled  to  testify  against  themselves  and  in  favor  of  the 
adverse  party,  at  the  instance  of  the  adverse  party,  is  not 
known.  The  provision  quoted  from  the  Criminal  Code  is 
old.  It  was  first  enacted  in  1855  (Laws  of  1855,  page  821, 
§  16),  and  was  re-enacted  in  1859  (Laws  of  1859,  page  209,  §  188; 
Comp.  Laws  of  1862,  page  264,  §  188);  and  agam  re-enacted  in  186a 
Gen.  Stat.,  page  853,  §  209.  And  the  law  making  defendants  com- 
petent witnesses  in  civil  cases,  for  and  against  themselves,  was 
passed  in  Kansas  more  than  twenty  years  ago.  Under  section  215 
of  the  Criminal  Code,  as  amended  in  1871  (Laws  of  1871,  page  280, 
g  1),  a  wife  is  a  competent  witness  in  a  criminal  case  against  her 
husband  if  she  chooses  to  testify.  The  State  v.  McOord,  8  Kan& 
232. 

[Omitting  a  point  of  practice.] 

The  judgment  of  the  court  below  will  be  affirmed. 

▲II  tiw  JQStioes  oonourring. 

Judymetit  otkwioi. 
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ASHTOK    Y.  IkGLB. 

(80Kan8.C(K) 

Homestead  exempHan  —  tenant  house. 

k  boQse  on  a  lot  mdjoining  the  homeetead  of  the  owner,  in  a  Atj,  and  by  him 
owned  and  rented  to  a  tenant  not  in  his  employ,  and  oecnpied  ezclosiTeiy 
bj  ench  tenant  and  hie  family,  is  not  exempt  under  the  homestead  laws  ex* 
empting  one  acre  in  a  city,  *'  with  all  improvements,"  "  occupied  as  a  resi- 
dence by  the  fanuly  of  the  owner,*^  although  all  the  land  claimed  to  be 
exempt  is  lees  than  one  acre. 

ACTION  to  restrain  sale  of  a  homestead  on  execution.    The 
opinion  states  the  facts.    The  defendant  had  judgment. 

X.  M.  Ooddardj  for  plaintiff. 

Thomas  P.  Fenlon  and  Lucien  Baker,  for  defendants. 

Valentikb,  J.  Buth  A.  Ingle  recovered  a  judgment  in  the 
District  Court  of  Leavenworth  county  against  John  Ashton  and 
Joseph  Ashton  for  the  sum  of  $776.96.  An  execution  was  issued 
on  this  judgment,  and  placed  in  the  hands  of  Percival  G.  Lowe, 
sheriff  of  said  county.  Lowe  by  virtue  thereof  levied  upon  certain 
real  estate  situated  in  said  county^  as  the  property  of  said  John 
Ashton,  and  advertised  the  same  for  sale.  Ashton  then  commenced 
this  action  against  said  Ingle  and  Lowe  to  restrain  them  from  selU 
ing  said  property,  and  te  set  aside  the  levy  of  said  execution.  Trial 
was  had  in  the  court  below,  before  the  court  alone,  which  trial  re- 
sulted in  a  finding  and  judgment  in  favor  of  the  defendants  and 
against  the  plaintiff;  and  the  plaintiff  now  seeks  to  have  said  find* 
ing  and  judgment  reversed  by  this  court. 

The  plaintiff  claims  that  said  property  is  apart  of  his  homestead  and 
therefore  that  it  is  and  was  exempt  from  said  judgment,  execution 
and  levy.  This  is  the  only  question  in  this  case.  Before  proceed- 
ing, however,  to  discuss  this  question,  we  would  say  that  as  the  find- 
ing of  the  court  below  was  general,  and  in  favor  of  the  defendants, 
we  must  presume  that  every  thing  necessary  to  be  found  in  the 
ease  was  found  in  fitvor  of  the  defendants,  and  against  the  plaintiff 
Ashton.     And  also,  where  there  was  conflicting  evidence  we  must 
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presume  that  the  court;  below  believed  that  which  was  most  £a?or* 
able  to  the  defendants,  and  disbelieved  that  which  contradicted  it; 
and  we  must  view  the  evidence  in  the  same  manner  that  the  court 
below  did.     As  to  the  slatus  of  the  property,  we  must  consider 
what  such  status  was  at  the  time  when  said  judgment  was  rendered 
upon  which  said  execution  was  issued,  and  not  merely  what  it  waa 
at  the  time  when  said  levy  was  made,  or  at  the  time  when  this  suit 
was  commenced,  or  trial  had.     For  if  the  property  was  not  a  part 
of  Ashton's  homestead  at  the  time  when  said  judgment  was  ren- 
dered, then  the  judgment  became  a  lien  upon  the  property  (Qen. 
Stat.  708,  §  419;  Kirkwood  v.  Koester,  11  Kans.  471);  and  no  sub- 
sequent homestead  right  or  interest  acquired  by  Ashton  would 
defeat  the  judgment-lien.   The  judgment-lien  in  such  a  case  would 
be  paramount,  and  the  homestead  right  or  interest  would  be  sub- 
ordinate and  inferior  thereto.     Bullene  v.   ffialt,  12  Kans.  98; 
Robinson  v.  Wilson^  15   id.  595;  Hiatt  v.  Bullene^  ante,  p.  557. 
And  under  and  by  virtue  of  such  judgment-lien  the  property  may 
be  levied  upon  and  sold  under  an  execution  issued  on  such  judg- 
ment, although  at  the  time  of  the  levy  and  sale  the  property  may 
be  occupied  as  a.  homestead  of  the  owners. 

Said  judgment  was  rendered  on  the  22d  of  January,  1877.  At 
that  time  the  plaintiff  Ashton  owned  a  certain  L-shaped  piece  of 
ground  situated  in  Leavenworth  City.  This  ground  was  all  fenced 
in  one  inclosure,  and  there  was  less  than  one  acre  in  the  piece. 
One  branch  of  the  L  fronted  west  on  Broadway  street,  and  the 
other  branch  fronted  north  on  Oak  sti*eet,  and  within  the  inner 
angle  formed  by  the  two  branches  of  this  L,  one  Helmer  owned  and 
occupied  a  piece  of  land.  Helmer's  land  also  fronted  on  both 
Broadway  and  Oak  streets,  the  two  streets  crossing  each  other  at 
right  angles  at  the  north-west  corner  thereof.  Lowe  levied  upon 
only  a  portion  of  that  branch  of  said  L  which  fronted  north,  on 
Oak  street;  and  that  which  he  levied  upon  is  the  only  land  now  in 
controversy  —  and  for  convenience,  we  will  call  it  one  parcel  of 
land,  the  north  parcel;  and  the  portion  of  the  L  which  he  did  not 
levy  upon  as  another  parcel  of  land,  the  south  parcel.  On  the  south 
parcel  Ashton  had  a  large,  fine,  brick  dwelling-house,  which  he, 
with  his  family,  occupied  as  a  residence.  On  this  same  parcel  he 
also  had  a  cistern,  an  outhouse,  a  bam,  a  hog-pen,  a  hen-house,  a 
wood  yard  and  proper  walks.  On  the  north  parcel  there  were  two 
small  houses,  and  a  cistern,  and  proper  walks.     These  two  small 


•1 


JULY  TEEM,  1878.  199 

Aflliton  V.  Ingle. 


houses,  with  the  grounds  around  them,  were  rented  by  Ash  ton  to 
tenants,  for  a  money  rent;  and  up  to  the  time  when  the  judgment 
upon  which  said  execution  was  issued  was  rendered,  the  tenants 
who  for  the  time  being  occupied  said  houses  and  grounds  had 
exclasive  use  thereof,  except  as  follows:  A  clothes-line  was  stretched 
from  one  of  the  small  houses  across  the  north  parcel  onto  the  south 
parcel,  and  was  used  jointly  by  all  the  occupants  of  both  parcels  of 
land.  A  walk  also  extended  from  the  south  parcel  across  the  north 
parcel  to  Oak  street,  which  walk  was  used  by  the  tenants  of  both 
houses,  and  sometimes  by  the  Ashtons.  The  cistern  on  the  north 
parcel  of  land  was  used  by  the  tenants  of  both  houses  all  the  time, 
^nd  by  the  Ashtons  '^occasionally,  when  the  other  cistern  gave 
out.'' 

After  said  judgment  was  rendered,  Ashtoii,  for  the  purpose  of 
making  said  north  parcel  of  land  a  part  of  his  homestead,  and  for 
the  purpose  of  defeating  any  levy  of  any  execution  which  might  be 
made  upon  said  north  parcel,  assumed,  at  least  nominally,  greater 
control  over  the  same,  and  over  the  houses  thereon,  than  he  had 
formerly  done.  In  the  written  leases  which  were  afterward  exe- 
cuted he  rented  only  certain  rooms  of  the  houses,  and  reserved  to 
himself  the  rest  of  the  houses,  and  the  control  of  the  grounds 
around  them.  Though  in  fact,  and  notwithstanding  such  written 
leases,  he  still  allowed  the  tenants  to  occupy  and  use  all  of  the  two 
houses,  and  all  the  grounds  around  them,  except  the  basement  of 
one  of  the  houses.  But,  as  we  have  before  stated,  the  question,  so 
far  as  this  case  is  concerned,  is  not  governed  by  what  transpired 
afier  said  judgment  was  rendered,  but  it  is  governed  by  what 
transpired  before  and  what  existed  at  the  time  the  judgment  was 
rendered.  The  question  is,  not  whether  said  north  parcel  has 
become  a  part  of  Ash  ton's  homestead  since  said  judgment  was  ren- 
dered, but  it  is  whether  it  was  a  part  of  his  homestead  at  the  time 
when  such  judgment  was  rendered.  At  the  time  said  judgment 
was  rendered  only  one  of  said  houses  was  actually  rented,  or  occu- 
pied, and  the  other  was  vacant;  but  the  vacant  house  had  been 
occupied  by  a  renter  up  to  only  a  short  time  previously,  and  was 
then  kept  by  Ashton  merely  to  be  rented,  and  was  shortly  afterward 
rented.  And  the  first  time  it  was  rented  afterward  it  was  rented 
oraUy,  and  in  the  same  manner  that  it  had  previously  been  rented. 
It  was,  therefore,  so  far  as  any  question  in  this  case  is  concerned, 
substantially  in  the  same  condition  as  though  it  had  been  actually 
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rented  and  oocnpied  by  a  tenant  at  the  time  sach  judgment  was 
rendered. 

Now,  was  the  said  north  parcel  of  land,  with  the  two  small 
honses  and  the  cistern,  or  any  part  thereof,  a  portion  of  Ashton's 
homestead,  so  as  to  be  exempt  from  said  judgment,  execntion  and 
levy,  under  the  provisions  of  the  homestead  exemption  laws?  We 
think  not  The  homestead  exemption  law,  so  far  as  it  applies  to 
this  case,  i^eads  as  follows: 

^  A  homestead,  to  the  extent  of  one  hundred  and  sixty  acres  of 
farming  land,  or  of  one  acre  within  the  limits  of  an  incorporated 
town  or  city  (without  regard  to  value),  occupied  as  a  residence  by 
the  family  of  the  owner,  together  with  all  the  improvements  on  the 
same,  shaJl  be  exempted  from  forced  sale,''  etc. 

Now  the  property,  in  order  to  be  exempt,  must  be  '^  a  homestead,** 
or  a  part  of  a  homestead,  and  it  must  be  ^'  occupied  as  a  residenos 
by  ihe  family  of  the  owner."  Now,  the  two  small  houses  were  not 
a  part  of  Ashton's  homestead,  in  fact,  whatever  they  might  be  con- 
structively. And  they  were  not  **  occupied^*  at  all  by  Ash  ton's 
family,  either  as  a  ^^  residence "  or  otherwise.  Mr.  Justice  Brad- 
LEY,  of  the  Supremo  Ck>urt  of  the  United  States,  in  commenting 
upon  the  homestead  exemption  provision  in  the  Constitution  of 
Florida,  uses  the  following  language:  '^In  the  case  of  a  farmer, 
therefore,  it  is  clear  that  the  exemption  embraces  his  house  and 
farm,  not  exceeding  the  amount  limited  (160  acres,  without  regard 
to  value).  Of  course,  it  includes  (and  so  the  Constitution  declares) 
the  improvements  thereon.  Those  improvements,  however,  must 
be  such  as  to  make  them  properly  a  part  of  the  homestead,  such  as 
outhouses,  bams,  sheds,  wagon-houses,  fences,  etc.  TTiey  would  not 
embrace  tenant  J^uses,  though  built  on  the  farm,  for  these  would  be 
no  proper  part  of  the  farm  homestead.  They  constitute  capital 
separately  invested.  They  produce  a  revenue  of  their  own,  distinct 
from  that  of  the  farm.  For  the  same  reason,  the  farmer's  home- 
stead would  not  include  a  saw-mill,  or  a  grist-miU,  or  a  carding  and 
fulling  mill,  though  erected  on  a  portion  of  the  tract  of  which  the 
farm  is  a  part  These  are  separate  enterprises,  in  which  the 
farmer  has  been  enabled  to  invest  his  surplus  capital.  They  are  no 
part  of  the  farm.  If  he  runs  them,  he  does  it  as  a  separate  busi- 
ness from  that  of  his  farm,  and  he  cannot  claim  both  as  appurte- 
nant to  and  part  of  his  homestead.  They  constitute  the  basis  of 
outside  and  sqiarate  industries."    Oreeley  v.  Scott,  i  Wood's  Bep. 
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657,  659.  The  foregoing  Tiews  of  Mr.  Jufltice  Bradley  are  fully 
sostained  by  the  following  cases:  GcLsselman  y.  Packard,  16  Wis. 
114 ;  Kurt  v.  BruscJ^,  13  Iowa,  371;  Rhodes  v.  McCarmick,  4  id.  368; 
EriU  V.  Webby  36  N.  H.  158;  Dyson  v.  Sheley,  11  Mich.  527;  Gh-egg 
1.  Bosiwich,  33  Cal.  220 ;  Ikm  v.  Olenick,  42  Tex.  195.  But  on 
the  other  side  of  the  question  see  the  following  cases:  Hancock  y. 
Morgan,  17  Tex.  582;  Noland  y.  Reed,  38  id.  425;  Hubbcll  y.  Canady, 
58  IlL  425 ;  Kelly  y.  Baker,  10  Minn.  154;  Clark  y.  Shannon,  1 
NeT.  568. 

Mr.  Thompson,  in  his  Yalnable  work  on  Homesteads  and  Exemp- 
tioDSy  section  130,  uses  the  following  language:   ^^This  last  case 
(that  of  Oregg  y.  Bostwick,  supra)  Yery  clearly  conducts  us  to  the 
rale,  that  houses  built  for  the  purpose  of  being  rented  to  tenants, 
thus  3ielding  to  the  debtor  a  rcYenue  separate  from  any  use  imme- 
diately connected  with  his  dwelling,  form  no  part  of  his  homestead. 
This  rule,  at  once  so  reasonable  and  easy  of  application,  has  been 
ageed  upon  by  scYcral  courts  (here  citing  cases  from  California, 
Michigan,  Wisconsin,  Iowa  and  New  Hampshire).    It  has  been 
denied  in  Texas  (here  citing  38  Tex.  425),  but,  as  we  haYe  seen,  in 
pursuance  of  a  Yiew  of  the  Constitution  of  that  State,  which  had 
been  since  substantially  OYerruled  (here  citing  section  127  of  his 
work,  and  42  Tex.  105,  201) ;  and  in  Illinois,  where  a  dwelling  and 
a  storehouse  occupied  by  a  tenant  stood  upon  one  lot,  the  whole 
within  the  statutory  limit  of  Yalue,  the  storehouse  was  held  a  part 
of  the  homestead  —  a  Yiew  which  must  be  deemed  salutary,  under 
a  statute  limiting  the  Yalue  of  the  homestead  to  15,000  "  (here  cit- 
ing 58  111.  425).    See,  also,  section  120  of  Mr.  Thompson's  work, 
and  cases  there  cited. 

In  the  case  of  Casselman  y.  Packard,  supra.  Judge  Cole  uses 
the  following  language:  ''  We  cannot  belicYC  the  legislature  eYer 
intended  that  a  person  should  hold  all  the  buildings  which  might 
be  erected  upon  a  quarter  of  an  acre  of  ground  in  a  city  or  Yillage, 
whateYer  might  be  their  character,  or  for  whatcYer  purposes  they 
were  designed,  under  the  homestead  exemption  law,  merely  because 
he  might  Uyc  in  one  of  them.  Such  a  construction  seems  to  us 
most  unreasonable.  The  statute  exempts  the  giYen  quantity  of 
land,  with  the  dwelling-house  thereon,  and  its  appurtenances.  Of 
oonrae,  the  exemption  of  that  quantity  of  land  has  regard  to  the 
purposes  far  which  it  is  used.^  16  Wis.  115. 
In  the  case  of  Kurz  y.  Bursch,  supra.  Judge  Wsight  uses  the 
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following  laDguage:  '^It  was  never  intended  that  other  buildings^ 
though  on  the  same  lot^  baildings  not  appurtenant  to  the  home- 
stead as  snch,  those  not  used  and  occupied  by  the  owner  in  the 
prosecution  of  his  own  ordinary  business,  those  rented  and  yielding 
a  revenue  to  their  owner  —  we  say  it  was  never  intended  that  such 
should  be  exempt  If  so,  the  law  could  be  made  to  cloak  the  most 
stupendous  frauds.  For  if  one  such  building  may  be  exempt,  so 
may  all  that  could  be  placed  upon  a  half-acre,  if  in  a  town,  or  forty 
acres,  if  in  the  country,  without  limit  as  to  value.  And  thus  the 
statute,  instead  of  securing  to  the  family  a  home,  where  they  may 
be  sheltei*ed,  and  live  beyond  the  reach  of  financial  misfortune  and 
the  demands  of  creditors,  would  give  them  property  never  con- 
templated by  its  letter  or  spirit."    13  Iowa,  374,  375. 

Ill  Kansas  there  is  no  homestead  exemption  law  as  against  taxes, 
or  purchase-money,  or  claims  for  improvements,  or  liens  given  by 
the  consent  of  the  owner  and  wife,  or  owner  and  husband,  as 
the  case  may  be,  or  liens  existing  against  the  property  prior 
to  its  occupancy  as  a  homestead;  but  as  to  every  other  debt 
or  claim  there  is  a  liberal  homestead  exemption  law.  Under 
it  the  owner  of  real  estate  may  hold  the  same  exempt  from 
all  process  (except  that  for  the  collection  of  taxes,  purchase- 
money,  claims  for  improvements,  and  to  enforce  voluntary  and 
pre-existing  lions),  subject  to  no  limitations,  except  as  to  its  extent 
as  a  homestead,  and  its  une  and  occupation  as  such.  As  to  its 
extent  as  a  homestead,  the  owner  may  hold  160  acres  of  farming 
land,  or  one  acre  within  the  limits  of  an  incoi'porated  town  or  city 
without  regard  to  value.  It  may  be  covered  with  costly  buildings, 
with  palatial  residences  worth  hundi'eds  of  thousands  of  dollars* 
and  yet  all  be  held  exempt  from  process,  provided  it  can  all  be 
called  the  homestead  of  the  owner.  As  to  use  and  occupcUion,  it 
must  be  used  as  the  homestead  of  the  owner,  and  must  be  occu- 
pied by  his  family  as  a  residence,  or  it  will  not  be  exempt  Any 
portion  of  his  real  estate  not  so  used  and  so  occupied  will  not  be 
exempt,  whatever  maybe  the  extent  or  value  of  such  real  estate, 
great  or  small.  But  the  law,  however,  does  not  use  the  words 
**  homestead,"  and  "  occupied,"  and  "residence,"  in  any  narrow 
and  limited  sense.  The  word  '*  homestead,"  does  not  include  merely 
the  dwelling-house,  but  it  also  embraces  every  thing  connected 
therewith  which  may  be  used  and  is  used  for  the  more  perfect 
enjoyment  of  the  home,  such  as  outhouses  for  servants,  for  stocky 
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orproperty,  gardens,  yards  and  farming  land  to  the  extent  of  160 
iM^res,  or  land  within  the  limits  of  an  incorporated  town  or  city  to 
the  extent  of  obe  acre.    The   word  ''occapied/'  does  not  always 
require  an  actual  occupancy,  but  it  may  sometimes  permit  a  con- 
stmctive  occupancy.   The  word  *'  residence,"  like  the  word  **  home- 
stead,"  is  not  confined  merely  to  the   dwelling-house,  but  it  may 
also  include  every  thing  connected  therewith   used   to  make  the 
home  more  comfortable   and  enjoyable.     But  the  words  ^^home- 
stead" and  ''  i-esidence,"  cannot  be  intended  to  include  some  other 
and  independent  family's  home  and  residence.     Where  houses  and 
lots  are  rented,  for  a  money  rent,  to  tenants,  who  are  not  servants 
or  employees  of  the  owner,  vnth  the  intention  that  such  houses  and 
lots  shall  become  the  homes  and  residences  of  such  tenants  and 
their  families,  and  they  actually  do  become  the  homes  and   resi- 
dences of   such   tenants  and  their  families,  the  owner  certainly 
cannot  then  claim  that  such  houses  and  lots  are  a  part  of  his  own 
home  and  residence,  although  they  may  adjoin  the  same.    In  order 
that  any  thing  shall  be  a  part  of  the  homestead,  it  must  not  only 
be  connected  therewith  as  one  piece  of  land  is  connected  with 
another  to  which  it  adjoins,  but  it  must  also  be  used  in  connection 
therewith  and  as  a  part  thereof.     In  legal  phrase,  it  must  be  appur- 
tenant thereto.     Any  other  view  than  this  would  allow  an  owner 
of  real  estate  in  a  city  to  own  hundreds  of  thousands  of  dollars' 
worth  of  property  exempt  from  his  just  and  legal  debts.     He  could 
cover   his  acre  of  ground  with  costly  buildings,  rent  a  portion 
thereof  to  various  families  for  residences,  rent  other  portions  for 
business  purposes,  other  portions  for  manufacturing  purposes,  and 
others  still  for  ofiices,  and  reserve  merely  one,  two,  three  or  four 
rooms  for  his  own  rise  as  a  residence,  and  then  hold  all  these  build- 
mgs,  and  the  acre  of  ground,  exempt  from  his  just  debts.    Tha 
framers  of  the  Constitution  and   of  the  exemption  laws  certainly 
never  contemplated  any  such  result  from  their  labors. 
The  jadgment  of  the  court  below  must  be  affirmed. 
All  the  justices  concurring. 

Judgment  affirmed. 
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Weichselbaum  v.  Oubleit. 

CBOKaos.  TOO.) 

LomHofd  and  tenant  ^right  of  Unani  to  acquire  tUls  ae  offoimt  landlord, 

m 

A  tenant,  under  no  oMigation  to  pa/  taxes  on  the  demiBod  premiees,  may 
acquire  valid  title  to  the  premises  on  tax  saJe  during  the  texm,  and  theieligf 
defeat  his  landlord's  daim  for  subseqnentlj  aoeming  rent. 

ACTION  for  rent.     The  opinion  statea  the  faots.    The  defend- 
ant had  judgment. 

Nelson  Adams,  for  plaintiff. 
JV.  B.  Freeland,  for  defendant. 

HoBTON,  G.  J.  The  plain  tifF,  Weichselbanm,  was  the  owner  of 
three  certain  bnildings^  situated  on  the  Fort  Lamed  military  reser- 
Tation^  in  Pawnee  county.  On  13th  March,  ISTd,  he  rented  the  build- 
ings  to  the  defendant  Curlett,  for  one  year  from  the  Ist  of  May 
following,  at  a  monthly  rental  of  tl7.50.  The  defendant  paid  the 
rent  until  29th  February,  1876,  at  which  time,  and  while  he  was 
occupying  the  building  as  a  tenant  of  plaintifF,  he  purchased  them 
at  a  tax-sale  held  that  day  — the  buildings  having  been  sold  as  per- 
sonal property,  for  personal  taxes.  The  defendant  has  continued 
to  occupy  the  buildings,  and  has  removed  material  from  them 
of  the  value  of  126.50.  This  action  was  brought  by  the  plaintiff 
to  recover  of  the  defendant  rent  for  the  buildings  from  February 
29th  to  the  Ist  of  August,  1876,  and  for  damages  for  the  removal 
of  parts  of  the  buildings.  Upon  the  foregoing  facts,  the  District 
Court  found,  '^  as  a  conclusion  of  law,  that  the  contract  of  lease 
between  plainti£F  and  defendant  was  an  illegal  contract,  and  there- 
fore cannot  be  enforced '^ —  and  gave  judgment  in  favor  of  the 
defendant. 

The  judgment  of  the  court  below  in  favor  of  the  defendant  must 
be  affirmed,  and  the  claims  of  the  plaintiff  denied  ;  but  we  base  our 
decision  upon  different  reasons  from  those  given  by  the  District 
Court.  None  of  the  testimony  produced  upon  the  trial  has  been 
brought  to  this  court,  and  we  have  nothing  but  the  pleadings,  and 
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conclnsions  of  fact,  to  consider.    At  the  time  of  the  tax  sale,  all 

the  rent  had  been  paid.     Gurlett  was  under  no  obligations  to  pay 

the  taxes,  or  discharge  the  property  from  the  lien;  and  he  therefore 

had  the  right  to  purchase  the  buildings  at  such  sale,  to  thereafter 

ocoapy  them  as  his  own,  and  after  such  sale  to  resist  the  recovery 

of  his  former  landford  for  rent,  or  damages  to  the  property.  While 

a  tenant  cannot  dispute  the  title  of  his  landlord  so  long  as  it 

remaijiB  as  it  was  at  the  time  the  tenancy  commenced,  he  may  show 

that  the  title  under  which  he  entered  has  expired,  or  has  been 

extinguished.    When  under  no  obligation  or  duty  to  discharge  the 

taxes  on  the  property,  he  may  purchase  it  at  a  tax  sale  during  his 

term.     Taylor's  Land.  &  Ten.,  §  705;  Simera  v.  Saltus,  3  Denio, 

214;  Jacison  v.  Rowland,  6  Wend.    666;  Ferguson  v.  Etter,   21 

Ark.  160;  Beiiisin  y.  Budd,  17  id.  546.    After  the  tax  sale  of  29th 

February,  1876,  the  plainti£F  had  no  interest  in  the  buildings,  and 

the  defendant  was  not  answerable  for  rent  for  his  occupation  or  use 

of  them  to  him. 

Counsel  for  plaintifF  attempts  to  raise  the  question,  that  the  tax 
sale  was  void,  but  sufficient  proceedings  are  not  set  forth  to  bring 
this  matter  under  review.  All  the  presumptions  are  in  favor  of  the 
judgment  of  the  District  Court;  and  upon  the  conclusions  of  fact 
found,  we  must  hold  all  the  tax  proceedings  valid,  and  that  the  tax 
sale  passed  to  the  purchaser  a  good  title.  If  these  proceedings  were 
void  for  any  reason,  it  was  incnmbent  upon  the  plaintiff  to  have 
obtained  findings  of  fact  fairly  presenting  the  alleged  defects.  This 
was  not  done.  That  the  court  below  gave  a  wrong  reason  for  a  right 
decision,  does  not  afFect  the  material  rights  of  the  plaintiff,  and  is 
no  cauae  for  a  reversal. 
The  jadgment  of  the  District  Ooart  will  be  affirmed,  with  ooata. 
AQthe  JQstices  concurring. 

Judgment  qfirmed. 


V 


G^S£]S 


nr  THx 


STJPEEME  COUET 


ov 


MISSOURL 


Staib  bz  bbl.  Attorket-Gbkkbal  y.  Bbat. 

<M  Mo.  80.) 
CmuUtuUtmal  law  —  wuanoif  in  offiM, 

The  Otmstitatloii  of  Miaflouri  anthorixes  jadg«8  to  bold  office  daring  a  fixed 
term,  and  until  their"  sacoeeaore  "  are  "  elected  and  qualified."  In  caae  of  a 
"  vacancy  "  b/  death,  the  governor  is  to  order  a  new  election.  A»  a  judges 
was  elected  for  a  term  expiring  on  the  first  Monday  of  January,  1875.  In 
November,  1874,  B  was  elected  as  his  successor,  was  duly  sworn,  and  was  » 
person  qualified  for  the  office,  but  two  days  before  the  commencement  of 
his  term  he  died.  Rdi,  that  A's  right  to  hold  over  ceased  with  B's  qnalifl 
cation  and  did  not  revive  with  hia  death,  and  that  a  new  election  was  an- 
thorized. 

PROOEEDINQ  to  try  title  to  offioe.    The  opinion  states-  tbe 
facts. 

C.  M.  NaptoHy  for  relator. 

Lay  dt  Belch,  with  John  W.  Booth,  for  respondenti 

Hekby,  J.  This  is  a  proceeding  by  the  Stated  throogh  the 
attorney-general,  to  try  the  right  of  the  defendant  to  the  office  d 
jndge  of  the  ninth  judicial  circuit 
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Id  November,  1868,  D.  Q.  Oale  and  one  Peter  B.  McGord  were 
candidates  for  judge  of  the  ninth  jadicial  circnit.  On  the  first 
Monday  in  January,  1869,  Oale  entered  upon  the  discharge  of  the 
duties  of  the  office,  and  continued  to  discharge  them  until  the  ex- 
piration  of  the  term  of  office  commencing  on  that  day.  In  No* 
member,  1874,  Peter  B.  McCord  was  duly  elected  to  succeed  Oale, 
TCceiTed  his  commission  from  the  governor,  and  in  December, 
1874,  took  and  subscribed  the  oath  of  office.  On  the  2d  day.  of 
January,  1875,  before  bis  term  of  office  commenced,  he  departed 
this  life.  The  governor  issued  a  writ  for  an  election  to  be  held  the 
3d  day  of  March,  1875,  to  fill  the  vacancy  which,  in  his  judgment,  the 
death  of  McCord  had  occasioned,  and  respondent  at  that  election 
leoeived  a  majority  of  the  votes  cast,  was  commissioned  and  quali- 
fied, and  entered  upon  the  discharge  of  the  duties  of  the  office. 

These  are  the  facts  which  appear  of  record,  and  about  which 
there  is  no  controversy.  'The  relator  in  his  information  alleges 
that  said  Oale,  for  his  first  term,  was  duly  elected,  commissioned 
and  qualified. 

The  respondent  in  his  answer  denies  that  Oale  was  elected  or 
commissioned,  or  that  he  took  the  oath  of  office;  and  alleges  that 
he  was  an  intruder  and  usurper,  and  that  his  usurpation  com- 
menced on  the  first  Monday  of  January,  1869,  and  continued  to 
the  first  Monday  of  January,  1875;  admits  that  there  was  an 
election  in  November,  1868,  and  that  Oale  and  McCord  were  can- 
didates,  but  alleges  that  McCord  was  then  duly  elected.  He  also 
charges  in  his  answer,  that  at  the  date  of  the  writ  of  election,  ''  a 
vacancy  in  fact  existed  and  that  said  Oale  did  not  in  fact  perform 
nor  claim  to  perform,  nor  assume  to  perform,  nor  claim  the  right 
to  perform  the  duties  of  said  office ;  but  on  the  contrary  had 
wholly  given  up  and  abandoned  said  office,  and  had  engaged  in 
the  practice  of  law,  as  an  attomey-at-law,  in  the  several  Circuit 
Courts  of  the  said  ninth  judicial  district. 

To  respondent's  answer  the  relator  filed  a  demurrer,  and  respond- 
ent contends  that  by  the  demurrer  it  is  admitted  that  Oale  usurped 
ind  also  that  at  the  date  of  the  writ  of  election  ho  had  abandoned 
ihe  office. 

[Omitting  some  preliminary  questions.] 

Having  disposed  of  these  preliminary  questions,  we  come  now  to 
the  main  question  in  this  case:  Was  there  a  vacancy  in  the  office  of 
judge  of  the  ninth  judicial  district  on  the  first  Monday  in  January, 
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1875  ?    If  there  was,  the  demarrer  must  be  oTerraled  and  a  jadg- 
ment  rendered  for  defendant. 

In  November,  1874,  McGord  was  elected.  In  December  follow- 
ing ho  received  his  commission^  and  took  and  subscribed  the  pre- 
scribed oath  of  office,  and  on  the  2d  day  of  January,  two  days 
before  the  term  for  which  he  was  elected  commenced,  he  departed 
his  life.  The  Constitution  of  1865,  art.  6,  §  14,  provides  that 
the  circuit  judges  "  shall  be  elected  for  the  term  of  six  years,  but 
may  continue  in  office  until  their  successors  shall  be  elected  and 
qualified.''  The  same  section  also  provides  that  '^  if  any  vacancy 
shall  happen  in  the  office  of  any  circuit  judge  by  death,  resigna- 
tion, removal  out  of  his  circuit,  or  by  any  disqualification,  the 
governor  shall,  upon  being  satisfied  that  a  vacancy  exists,  issue  a 
writ  of  election  to  fill  such  vacancy." 

We  are  referred  to  the  case  of  the  StcUe  v.  Lust,  suproy  as  an 
authority  in  support  of  the  position  that  the  death  of  McCord 
before  his  term  commenced  created  no  vacancy.  On  the  24th  day 
of  March,  1845,  the  general  assembly  passed  an  act  establishing 
the  office  of  public  printer,  and  provided  that  "  a  public  printer 
shall  be  elected  at  the  present  session  of  the  general  assembly, 
and  at  every  regular  session  thereafter,  by  joint  vote  of  the  two 
houses;"  that  he  should  hold  his  office  for  "  two  years,  commenc- 
ing on  the  first  of  May  next  thereafter,  and  until  his  successor  - 
shall  be  elected  and  qualified;  and  that  public  printers  thereafter 
elected  shall  hold  office  for  two  years,  and  until  their  successors 
shall  be  elected  and  qualified."  The  6th  section  provided  that  '4f 
the  public  printer  should  die  or  resign,  or  if  from  any  other  cause 
the  office  should  become  vacant,  the  governor  shall  appoint  a 
public  printer,  who  shall  give  bond  and  qualify,  and  shall  hold  bis 
office  for  the  same  time  that  the  printer  in  whose  stead  he  shall  be 
appointed  would  have  held." 

On  the  4th  day  of  February,  1851,  James  Lnsk  was  duly  elected 
public  printer,  and  thereupon  gave  bond  and  qualified.  The  gen- 
eral assembly,  which  convened  in  December,  1852,  failed  to  elect 
a  successor,  and  in  May,  1853,  the  governor  appointed  John  G. 
Tread  way.  It  was  insisted  that  the  failure  of  the  general  assem- 
bly to  elect  created  a  vacancy  which  the  governor  could  fill  by 
appointment,  but  this  court  in  that  case  held  otherwise.. 

In  the  case  at  bar  there  was  an  election.  The  successful  candi- 
date, McCord,  received  his  commission  and  took  the  oath  of  office. 
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The  limit  of  Gale's  term  of  office  fixed  by  the  Oonstitntion  was  six 
years  from  the  first  Monday  in  January,  1869^  if  a  successor  should 
he  duly  elected  and  qualified.  His  successor  was  duly  elected  and 
qualified.  There  was  no  one  elected  by  the  general  assembly  to 
Bucceed  Lusk,  and  this  makes  a  material  and  vital  difference 
between  the  two  cases^  and  without  overruling  that  we  may,  in  this 
ease,  determine  that  there  was  a  vacancy  created  by  the  death  of 
McCord. 

The  case  of  the  CammontoeaUh  v.  ffanley,  9  Barr.  513,  is  in 
many  of  its  features  similar  to  this,  and  is  confidently  relied  upon 
by  relator.  Hanley  was  elected  clerk  of  the  orphans'  court  on  the 
eecond  Tuesday  in  October,  1845,  for  three  years  from  the  first  day 
of  December,  1845,  '^  and  until  a  successor  should  be  duly  qnali- 
fie<I."  He  qualified  and  entered  upon  the  discharge  of  the  duties 
of  the  office.  On  the  second  Tuesday  in  October,  1848,  one  Brooks 
was  elected  to  succeed  Hanley,  but  died  on  the  7th  day  of  Novem- 
ber following,  within  thirty  days  from  the  day  of  election,  and  by 
the  law  of  that  State  he  could  not  have  qualified  to  fill  the  office 
by  taking  the  necessary  oath,  or  by  giving  bond  within  thirty  days 
from  the  dav  of  election. 

The  opinion  of  the  court  was  delivered  by  Bogbbs,  J.,  and  we 
quote  from  that  opinion  so  much  as  we  think  bears  upon  the  ques- 
tions discussed  in  this  case.  '*  Was  there  a  successor  duly  quali* 
fled  within  the  spirit  of  the  Constitution  ?  is  the  point  on  which  the 
question  mainly  if  not  entirely  depends.  Being  duly  qualified 
in  the  constitutional  sense,  and  in  the  ordinary  acceptation  of  the 
words,  unquestionably  means  that  the  successor  shall  possess 
every  qualification  ;  that  he  shall  in  all  respects  comply  with 
every  requisite,  before  entering  on  the  duties  of  the  office;  that 
in  addition  to  being  elected  by  the  qualified  electors  he  shall  be 
commissioned  by  the  governor,  give  bond  as  required  by  law,  and 
that  he  shall  be  bound  by  oath  or  affirmation  to  support  the  Con- 
stitution of  the  Commonwealth,  and  to  perform  the  duties  of  the 
office  with  fidelity.  Until  all  these  prerequisites  are  complied 
with  by  his  successor  (for  if  you  can  dispense  with  one,  you  can 
dispense  with  all)  the  respondent  is  de  jure  as  well  as  de  facto  the 
clerk  of  the  orphans'  court" 

The  words  are  emphatic  and  full  of  meaning.  The  successor 
must  not  only  be  qualified^  but  duly  qualified;  and  qualification 
for  office,  as  defined  by  the  most  approved  lexicographer,  is  ^'  en- 
VoL.  XXVII  —  27 
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dowmentyOr  accomplishmonfc  that  fits  for  an  office;  having  the  legal 
requisites,  endowed  with  qualities  fit  or  suitable  for  the  purpose." 

If  McGord  had  died  after  his  election  and  before  he  received 
his  commission  and  qualified,  Cominonwealth  v.  Hanley  would 
be  an  authority  direct  to  the  point  that  his  death  created  no  va- 
cancy, and  we  infer  from  the  opinion  of  the  court,  that  if  in  that 
case  Brooks  had  duly  qualified  and  died  before  the  commencement 
of  the  term  for  which  he  was  elected,  the  court  would  have  held 
that  his  death  created  a  vacancy.  Here  it  is  admitted  that  McCord 
was  duly  elected  and  commissioned,  took  and  subscribed  the  pre- 
scribed oath,  ivas  thirty  years  of  age,  learned  in  the  law,  and  resi- 
dent in  the  ninth  judicial  circuit,  and  was  therefore,  at  his  death, 
'^duly  qualified,'' as  those  words  are  expounded  by  the  learned  judge 
in  Commonwealth  v.  Hanley. 

By  the  law  of  Pennsylvania,  Brooks  was  not  permitted  to  give 
his  official  bond  or  take  the  oath  of  office  within  thirty  days  after 
his  election,  but  by  §  2,  art.  1,  ch.  4,  Wagn.  Stat,  it  is  provided 
that  ^^each  judge  or  justice  shall,  within  thirty  days  after  the  receipt 
of  his  commission,  and  before  entering  upon  the  duties  of  his  office, 
take  the  oath  of  loyalty  prescribed  by  the  Constitution  of  the  State, 
and  that  he  will  faithfully  demean  himself  in  office."  So  that,  tak- 
ing of  the  oath  of  office  by  McOord  was  not  premature,  but  was 
taken  in  compliance  with  the  law. 

There  is  such  a  conflict  between  the  Oalifornia  cases  which  have 
been  cited,  that  they  are  of  but  little  authority  on  either  side  of 
the  question.  The  earlier  cases  sustain  defendant's  view.  They 
are,  however,  overruled,  in  two  cases  more  recently  decided,  but 
by  a  divided  court,  the  dissenting  judges  adhering  to  the  doctrine 
of  the  former  cases. 

We  have  been  referred  to  cases  in  New  York  and  elsewhere,  in 
which  are  observations  to  the  effect  that  an  office  cannot  be  con- 
sidered vacant  while  there  is  an  incumbent  legally  in  office,  and 
discharging  the  duties  of  the  office,  but  this  we  do  not  controvert, 
and  it  only  brings  us  back  to  the  question,  was  there  an  incum- 
bent of  the  office  of  judge  of  the  ninth  judicial  circuit  when  the 
governor  issued  his  writ  of  election  ?  If  there  was  there  was  no 
vacancy,  and  those  cases  would  be  in  point ;  but  the  very  question 
we  are  discussing  is,  whether  there  was  then  an  incumbent,  and 
this  turns  on  the  meaning  of  the  word  qualified,  as  used  in  oxa 
Constitution  of  1865. 
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The  case  of  the  State  v.  Hopkins,  10  Ohio  St  509,  is  so  like  the 
case  we  are  considering  in  its  facts,  and  so  directly  sustains  the 
position  of  the  respondent  on  the  main  question  in  this  case,  that 
we  feel  inclined  to  state  fully  the  facts  of  the  case,  and  the  opin- 
ion of  the  court  so  far  as  it  bears  upon  that  question.  By  the 
statute  of  that  State  the  county  commissioners  were  expressly 
authorized  by  statute  to  appoint  a  county  treasurer,  whenever 
that  office  became  vacant  ^^  by  death,  resignation,  removal,  neg- 
lect to  give  bond,  or  from  any  other  cause.''  At  the  fall  election 
of  1857  one  Hopkins  was  re-elected  county  treasurer,  and  on  the 
first  Monday  of  June,  1858,  having  been  duly  qualified,  entered 
upon  his  second  term  of  office.  At  the  regular  election  in  the  fall 
of  1859,  Matthias  Rapp  was  duly  elected  to  succeed  Hopkins. 
Afterward,  m  1859,  the  governor  issued  to  said  Rapp  a  commis- 
sion as  county  treasurer,  which  was  transmitted  to  the  county 
clerk.  On  the  27th  day  of  November,  1869,  before  the  com- 
mencement of  his  term,  said  Rapp,  deceased,  having  never,  in  fact. 
received  his  commission.  On  the  first  Monday  of  September,  1860, 
the  day  on  which  the  term  for  which  Rapp  was  elected  commenced, 
the  county  commissioners  appointed  William  Adams  to  fill  the 
vacancy  occasioned  by  the  death  of  Rapp.  Adams  qualified  and 
Hopkins  refused  to  yield  possession  of  the  office. 

The  principal  question  in  that  case,  as  in  this,  was,  whether  the 
death  of  the  officer  elect,  before  his  term  of  office  commenced,  oc- 
casioned a  vacancy.  The  court  in  that  case  says  :  "  By  reason  of 
the  death  of  Matthias  Rapp,  prior  to  the  commencement  of  the 
term  for  which  he  had  been  elected,  there  was  no  person,  on  the 
first  Monday  of  September,  1860,  entitled  to  take  and  hold  the  office 
daring  the  regular  statutory  term  commencing  on  that  day.  And 
this  want  of  a  regular  incumbent  for  the  term  occasioned  by  the 
death  of  a  party  who  would  otherwise  have  been  such,  constitutes, 
as  we  think,  a  vacancy  occasioned  by  death,  within  the  meaning  of 
the  statute.  And  were  it  necessary,  we  shold  hold  that  under  the 
statute  last  cited  the  office  became  vacant  upon  the  failure  of  Rapp 
to  give  bond  and  take  the  oath  of  office.  True,  this  failure  was 
caused  by  the  act  of  Ood,  and  not  by  the  laches  of  the  party,  but 
:ts  effect  upon  the  office  is  the  same,  whatever  may  have  been  the 
saase. 

''This  construction  makes  the  legislative  intention  accord  with 
the  constitutional  policy,  by  which  no  person  is  *  eligible  to  the 
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office  of  eoonty  toeMUier  lor  more  tiiaD  four  in  any  period  of  six 
yeBiB.^" 

The  last  paragraph  of  the  opinion  we  quote,  becanse  it  is  urged 
tliat  the  conii  was  controlled  by  this  oonstitntional  provision  in  its 
oonctmsioa  that  there  was  a  Tacancy.  The  court,  on  the  contrary, 
says  with  emphasis,  that  the  vacancy  was  occasioned  by  death,  and 
thePB  is  no  intimation  in  the  opinion  that  the  constitutional  pro- 
vision, which  is  only  incidentally  referred  to,  in  any  manner  in. 
flueneed  the  conclusion  which  the  court  arrived  at  in  that  case. 

If  the  death  of  Rapp  occasioned  a  vacancy  in  that,  no  one  would 
contend  &at  McCord's  death  did  not  occasion  a  vacancy  in  this 
case.  Bapp  had  not  received  his  commission,  had  not  given  his 
oBdaX  bond,  had  not  taken  the  oath  of  office,  bad  done  nothing 
but  announce  himself  a  candidate,  and  received  a  majority  of  the 
votes  cast,  while  MoGord  had  done  all  that  was  required  of  him  by 
the  law,  and  witliiu  the  time  prescribed  by  the  statute. 

The  People  v.  Lord,  9  Mich.  227,  is  another  case  relied  upon  by 
relator,  as  expounding  the  meaning  of  the  word  qualificatumy  in 
favor  of  the  view  taken  by  him. 

The  Constitution  of  Michigan,  under  which  that  case  was 
determined,  provides  ^'  that  a  judge  of  probate  shall  hold  his  ofBoe 
for  four  years,  and  until  his  successor  is  elected  and  qualified."  In 
1860,  Korth,  then  in  office,  was  re-elected  as  his  own  successor,  for 
the  term  commencing  January  1,  1861.  He  died  November  22, 
1860.  Van  Yalkenburg  was  appointed  by  the  governor  to  fill  the 
vacancy,  which  in  his  judgment  had  occurred.  On  the  first  of 
January,  1861,  under  the  impression  that  the  time  for  which  the 
first  appointee.  Van  Yalkenburg,  was  appointed,  ended  at  the 
expiry  of  North's  first  term,  the  governor  appointed  Henry  Lord 
for  the  next  term.  It  will  be  observed  that  North  died  in  Novem- 
ber, 1860,  before  the  commencement  of  his  second  teruL  It  does 
not  appear  that  after  his  election  lie  was  otherwise  qualified  under 
the  law  of  liiat  State. 

The  case  presents  the  same  material  difference  from  this  case 
that  we  have  noticed  as  distinguishing  the  case  of  The  State  v.  Hop- 
kins,  10  Ohio  St.  dOd,  and  The  Oommonwealth  v.  Hanley,  9  Barr. 
517,  from  the  case  at  bar. 

In  the  opmion  of  the  court  in  The  People  v.  Lord,  the  court  says: 
'^His  (Van  YalkMiburg's)  term  of  office  did  not  expire  on  the  Ist 
of  January,  1861,  nnleas  some  one  elected  and  quidified  was  then 
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ready  to  take  the  office. "    We  submit  that  the  language  of  the 
court  exteods  the  term  beyond  the  time  fixed  by  the  express  words 
of  the  Constitntioa  of  Pennsylvania.    The  coiietitotional  limit  was^ 
"until  a  snccessor  is  elected  and  qualified,"  but  the  court  adds, 
"and   ready  to  take  the  office."    The  construction  of  the  word 
q^udified  was  not  directly  before  the  court    There  had  not  been  an 
election,  and  that,  under  the  law  of  Michigan,  was  decisive  of  the 
question.     There  was  no  question  about  the  qualification  or  what 
amoanted  to  qualification  of  one  elected,  for  no  one  had  been 
elected.     We  cannot,  therefore,  regard  it  as  a  direct  authority  on 
the  question,  but  if  it  were,  we  think  that  the  weight  of  authority 
is  against  it.    The  law  abhors  vacancies  in  public  offices,  and  great 
precantions  are  taken  to  guard  against  their  occurrence.     The  pol- 
icy of  the  law  is  to  have  some  one  always  in  place  to  discharge  the 
duties  of  public  offices,  and  in  a  doubtful  case  the  construction  of 
a  law  fixing  the  tenure  of  an  office  would  be  greatly  influenced  by 
that  consideration;  but  where,  as  in  this  case,  there  is  a  casus 
omissus  resulting  from  giving  the  language  of  the  law  the  only 
ccmstraction  of  which  it  is  fairly  susceptible,  the  courts  must  leave 
it  to  the  law-making  power  to  make  provisions  k>  annoid  such  a  conse- 
quence. 

By  the  term  of  the  Constitution,  Gale's  term  was  to  cease  when 
a  snccessor  should  be  elected  and  qualified.  His  successor,  McGord, 
was  duly  elected  and  duly  qualified,  and  when  that  occurred  Gale's 
right  to  hold  over  ceased,  and  the  death  of  that  snccessor,  before  his 
term  commenced,  did  not  revive  a  right  in  Gale  whieh  ceased  when 
McGord  qualified. 

With  the  concurrence  of  the  other  judges,  the  demurrer  is  oveN 
mied,  and  judgment  for  respondent  Seay. 

Judgment  for  respondent. 
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State  ex  bel.  Bbowk  y.  Bakeb. 

(M  Mo.  167.) 

Bond — iuretff  —  ngnature  of  eo-mirety  forged. 

The  defendant  signed  an  official  bond  aa  enrety,  on  the  repreaentation  that 
another  surety,  whose  signature  appeared  thereon,  bad  actually  signed  it. 
That  signature  was  a  forgery,  and  the  person  whose  name  had  been  forged 
did  not  communicate  the  fact  to  the  defendant.  The  obligee  was  Ignorant  of 
the  condition  on  which  the  defendant  had  signed.  EM,  that  the  defendant 
was  liable.* 

A  GTION  on  a  bond.    The  opinion  states  the  facts. 

C.  E,  Moorman^  for  plaintiffs  in  error. 
Crittenden  A  Gochrdly  for  defendant  in  error. 

Shebwood^  J.  It  is  not  necessary  to  review  the  action  of  the 
coart  in  ref  asing  to  set  aside  the  judgment  by  default,  since  we  do 
not  regard  the  matter  which  the  affidavits  contain  as  constituting 
any  defense.  The  fact  that  the  name  of  Milly  A.  McFarland,  one 
of  the  apparent  sureties  on  the  administration  bond,  was  forged,  or 
that,  when  informed  of  such  forgery  by  the  administrator,  the  prin- 
cipal in  the  bond,  after  the  acceptance  of  the  bond  by  the  proper 
officer,  she  did  not  inform  those  who  had  really  signed  the  bond  as 
sureties,  of  the  forgery,  cannot  affect  their  previously  incurred  lia- 
bility, or  distinguish  this  case,  in  point  of  principle,  from  that  of 
The  State  v.  Potter^  63  Mo.  212;  21  Am.  Rep.  440;  since  in  this 
case,  as  in  that,  the  bond  was  complete,  and  the  condition  upon 
which  the  sureties  signed  unknown  to  the  officers,  and  equally 
broken;  in  the  former  case,  by  failing  to  obtain  the  signature  of  a 
certain  person  as  co-surety;  in  the  latter,  by  a  like  failure,  coupled 
with  the  forgery  of  the  name  of  the  promised  person. 

We  are  unable,  therefore,  to  make  any  substantial  distinction 

between  the  two  cases,  and  shall  affirm  the  judgment.     The  other 

judges  concur. 

Judgment  affirmed. 

^See  Guild  v.  Humuu  (54  Ala.  414),  M  Am.  Bep.  T08»  and  note,  109;  HoSt.  Fariur  CK 
M  lob.  W»,  SB6  Am.  Bep.  64a 
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BiTTEiirHonsB  y.  Axxebxajt. 

(^  Mo.  m.) 

l^mittorg  note — execuUd  fty  executor — detciipUo  pereonm. 

An  execator,  for  an  expense  connected  with  hie  tmst,  executed  a  prcfoduotf 
note  in  the  oidinarj  form,  on  interest,  adding  to  his  signature  the  words, 
'^exeeatorof/'  etc.  iJ^td,  that  the  execntor  was  liable  IndiTidoallj,  and 
not  in  his  representative  capadtj,  on  the  note.* 


A 


OTION  on  a  promissory  note.    The  opinion  states  the  facts. 


Lay  dt  Bdchf  for  appellant  There  was  no  personal  liability  on 
the  note.  Bank  of  Troy  v.  Topping,  9  Wend.  273 ;  13  id.  557. 
See  2  Will,  on  Ez'rs,  1610;  Ten  Eyck  y.  Vanderpoel,  8  Johns.  120; 
Schoonmaher  Y.  Roosa,  17  id.  301;  Cobb  y.  Page,  17  Penn.  St  (5 
Har.)  469;  Beatt  A  Co.  y.  Bidgeway,  18  Ala.  117. 

4.  P.  Jiiiienhause,  for  respondent 

NoRTOir,  J.  The  defendant  in  this  case  was  the  executor  of  one 
James  Johnson,  deceased,  and  as  such  he  procured  Johnson  and 
Bittenhouse,  who  were  engaged  in  publishing  a  newspaper,  to  pub« 
lish  notices  for  the  sale  of  his  testator's  land,  and  afterward  executed 
itnd  deliyered  three  several  negotiable  nofces,  payable  to  said  John- 
son and  Rittenhouse,  for  sach  publication.  The  plaintiff,  as  admin- 
istrator of  the  partnership  estate  of  Johnson  and  Rittenhouse, 
instituted  suit  on  said  notes  against  defendant  Ammerman,  and 
obtained  judgment  against  him.  On  the  trial  it  was  admitted  that 
the  estate  of  James  Johnson  was  insolvent,  and  objection  was  made 
to  the  introduction  of  the  notes  in  evidence,  which  was  overruled, 
and  judgment  rendered  against  defendant  de  bonis  propriis. 

The  questions  presented  for  determination  are:  First,  is  the 
defendant  liable  in  his  individual  or  representative  capacity,  and  if 
liable,  is  there  a  sufficient  consideration  to  support  the  promise  to 
pay? 

The  individual  liability  of  defendant  is  in  a  great  measure  to  be 
determined  from  the  character  of  the  notes  themselves.    The  fol- 
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lowing  is  a  copy  of  one  of  them,  the  other  two  being  like  it  in  all 
respects  except  as  to  date,  amount,  and  time  of  payment 

"  $15.00.  ViBNKA,  Mo.,  June  ISth,  1874. 

Three  months  after  date  I  promise  to  pay  to  the  order  of  Johnson 
and  Kittenhouse  the  sum  of  fifteen  dollars  for  value  receiyed,  nego* 
tiablo  and  payable  without  defalcation  or  discount^  and  with  inter- 
est from  date,  at  the  rate  of  ten  per  cent  per  annum,  and  if  the 
interest  be  not  paid  annually,  to  become  as  principal  and  bear  the 
same  rate  of  interest. 

'*  P.  H.  Amhebman, 
'^  Executor  of  last  will  of  James  JuhmoHy  deceased^ 


f» 


It  has  been  repeatedly  held  that  an  administrator  can  maintain 
an  action  in  his  own,  individual  name,  on  a  note  made  payable  to 
him  ^^as  administrator,  etc.,"  or  ''as  executor,  etc.;"  the  words 
''  administrator,  etc.,"  being  mere  words  descriptive  of  his  office 
or  title  to  be  rejected  as  surplusage  or  as  descriptio  persona. 

Ko  reason  is  perceived  why  this  rule  of  construction  should  be 
departed  from  in  the  present  instance,  especially  when  the  notes 
themselves  contain  no  words  indicating  an  intention  or  purpose  to 
charge  the  assets  of  the  intestate  with  their  payment.  If  such  had 
been  the  intention  of  the  parties,  or  the  maker  of  the  note,  it  could 
easily  have  been  expressed  on  the  face  of  the  paper,  and  in  the 
absence  of  such  an  expression  it  cannot  be  inferred. 

The  notes  show  that  the  amounts  named  therein  were  to  be  paid 
at  a  future  day  with  a  rate  of  interest  agreed  upon,  with  which  the 
defendant  had  no  right  in  his  capacity  of  executor  to  charge  the 
estate,  by  his  own  personal  obligation.  Such  a  writing  from  these 
facts  alone  appearing  upon  it  might  well  be  construed  to  be  the 
personal  undertaking  of  the  executor.  2  Will,  on  Ex'rs  1613. 
If  the  notes  are  to  be  regarded  as  the  individual  notes  of  the  defend- 
ant, then  it  is  said  the  promise  to  pay  is  without  consideration. 
The  notes  import  a  consideration,  and  it  was  for  the  defendant  to 
show  that  they  were  given  without  consideration.  For  this  pur- 
pose it  would  have  been  competent  for  defendant  to  show  that,  at  the 
time  the  notices  were  published  by  Johnson  and  Bittenhouse  at  hie 
request,  the  estate  alone  was  to  be  looked  to  for  the  work  done, 
and  in  the  absence  of  such  proof  the  publisher  might  well  look  to 
him  for  payment,  and  his  promise  to  pay  would  be  supported  by 
sufficient  consideration. 
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It  18  said  in  1  Pars,  on  Bills,  161,  that  an  administrator  can  only 
bind  himself  by  his  contracts;  he  cannot  bind  the  assets  of  the 
deceased.  If  he  make,  indorse,  or  accept  negotiable  paper,  he  will 
be  personally  liable  eyen  if  he  adds  to  his  own  name  the  name  of  his 
office,  as  signing  for  example:  '^  A,  as  an  executor  of  B,"  for  this 
will  be  only  part  of  his  description,  or  will  be  rejected  as  surplusage. 
But  if  he  choose  to  exclude  his  personal  liability  expressly  as  by  the 
words,  "I  promise  to  pay  out  of  the  assets  of  G.  D.  and  not  other- 
wise, then  he  is  only  bound  as  far  as  the  assets  extend."  In  the 
case  at  bar  the  executor  could  have  limited  his  liability  to  the  pay- 
ment of  the  debt  out  of  the  assets  of  the  estate.  This,  however, 
he  has  not  done  and  the  contract  must  be  enforced  as  he  has  made 
it,  and  under  it  the  only  judgment  which  could  have  been  rendered 
was  a  judgment  de  bonis  prapriis. 

In  the  case  of  Wooldridge  v.  Draper^  15  Mo.  327,  an  analogous 
principle  is  recognized.  It  is  there  held  that  when  an  administra- 
tor sues  upon  a  contract  where  the  cause  of  action  accrued  to  the 
intestate  during  his  life-time,  and  fails  in  the  action,  the  judgment 
for  costs  will  be  de  bonis  iestcUoria ;  but  where  the  cause  of  action 
aoemes  to  the  administrator  after  the  death  of  the  intestate,  and  he 
sues  and  fails  to  recover,  judgment  for  costs  will  be  rendered  against 
him  de  bonis  propriis  in  his  personal  character.  In  such  case,  how- 
ever, on  a  proper  showing  to  the  probate  court  having  the  estate  in 
charge,  he  may  be  allowed  his  costs  out  of  the  assets  of  the  estate. 
So  in  the  case  at  bar  Johnson  and  Rittenhouse,  the  publishers,  had 
a  right  to  look  to  the  executor  for  the  costs  of  publishing  the 
notices,  and  the  executor  a  right  to  look  to  the  assets  of  the  testa- 
tor. In  this  particular  the  case  we  are  considering  is  distinguish- 
able from  the  cases  to  which  we  have  been  ciled;  for  in  most  of 
ibem  the  promise  of  the  executor  or  administrator  related  to  the 
payment  of  debts  created  by  the  testator  or  intestate  in  his  life-time, 
asd  in  such  cases  it  has  been  held  where  there  were  neither  assets, 
nor  forbeaianoe  on  the  part  of  the  creditor,  the  promise  could  not 
be  enforced  for  want  of  consideration. 

We  think  the  judgment  on  the  facts  of  the  case  was  rendered  for 
the  right  party  and  it  will  therefore  be  affirmed,  which  by  the  con 
emrenee  of  the  oth&t  judges  is  hereby  done. 

Judffmeni  affirmed. 

T<«.XXVn  — 98 
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Ex  PARTE  JiLZ. 

(M  Mo.  80S.) 

Edbeoi  corpus — re^arrett. 

A  diflcharge  on  hdbeat  eorptu  ia  oondoBiTe  and  not  appealable,  and  (he  pxi» 
oner  cannot  be  arrested  again  for  the  same  offenae. 

TTABEAS  CORPUS.    The  opinion  states  the  facts. 

Chas.  P.  Johnson  and  H.  B.  Wilson,  for  respondent,  cited  Yates 
y.  Lansing,  9  Johns.  395;  Yates  y.  People,  6  id.  335;  Cfase  of  Yates, 
4  id.  318;  Yates  y.  Lansing,  5  id.  282. 

(7.  C.  Simmons,  with  B.  8.  McDonald,  for  petitioner. 

Norton,  J.  The  petitioner,  on  the  12th  of  August,  1876,  was 
tried  in  the  St  Louis  court  of  criminal  correction  and  was  con- 
Yicted  of  criminal  abortion,  and  was  sentenced  by  said  court  to 
imprisonment  in  the  St.  Louis  county  jail  for  the  term  of  one  year 
and  to  the  payment  of  a  fine  of  $500.  Under  said  sentence  he  was 
committed  to  the  jail  of  said  county,  and  there  remained  until  the 
22d  day  of  August,  1876,  when  he  applied  to  Jambs  J.  Likdlet, 
a  judge  of  the  Circuit  Court  of  St.  Louis  county,  for  a  writ  of 
habeas  corpus,  which  was  by  said  judge  issued,  and  on  a  hearing  of 
the  same  the  said  Jilz  was  discharged  from  his  said  imprisonment 
on  the  same  day,  on  the  ground  that  the  court  of  criminal  correc- 
tion had  exceeded  its  power  in  sentencing  him,  Jilz,  to  confinement 
in  the  county  jail  of  St  Louis  county  for  one  year,  and  that  the 
sentence  under  it  and  the  commitment  were  Yoid.  After  said  Jils 
was  thus  discharged,  he  was  again,  on  the  29th  day  of  September, 
1876,  re-committed  to  the  jail  of  St  Louis  county  on  a  re-issue  of 
the  same  commitment  upon  which  he  was  originally  imprisoned, 
and  from  which  he  had  been  discharged  by  Judge  Likdlby  : 

Petitioner  Jilz  now  seeks  to  be  discharged  from  this  last  impris- 
onment on  the  following  grounds: 

1st.  Because  the  judgment  and  sentence  of  said  court  of  crimi- 
nal correction  was  Yoid,  in  this,  that,  under  the  law  applicable  t« 
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8t  Louis  oonnty,  said  court  only  had  jurisdiction  to  sentence  him 
to  an  imprisonment  for  the  period  of  six  months  in  the  city  work- 
house of  the  city  of  St.  Louis; 

2d.  Because  having  been  once  discharged  on  habeas  corpus  by 
Judge  LiNDLEY^  who  had  power  to  hear  and  determine  the  legality 
of  his  impriaonmenty  his  re-arrest  and  re*imprisonment  on  the  re-* 
issue  of  the  same  commitment  were  illegal  and  void. 

If  the  second  reason  assigned  by  petitioner  for  his  discharge  be 
well  founded,  it  will  dispense  with  a  consideration  of  the  first.  Our 
attention  will  therefore  be  directed  to  it. 

It  is  not  denied  but  that  Judge  Lindley  had  the  legal  right  to 
issue  the  writ  of  habeas  corpus  which  was  issued  by  him  on  the 
26th  day  of  August,  1876.  If  the  circuit  judge  had  power  to  issue 
the  writ — which  is  conceded  —  such  judge  acquired  jurisdiction 
OTer  the  subject-matter,  when  the  office  of  the  writ  had  been  par- 
tially performed,  in  bringing  before  him  the  prisoner  with  the  cause 
of  his  detention  and  imprisonment. 

In  the  case  of  Martin  y.  The  State,  12  Mo.  474,  where  one  Jack- 
son was  imprisoned  by  virtue  of  an  indictment  found  in  the  crimi- 
nal court  of  St  Louis  county,  and  not  having  been  brought  to  trial 
at  the  end  of  the  second  term  after  the  indictment  was  found,  he 
was  discharged  on  habeas  corpus  by  a  judge  of  the  Circuit  Court  of 
St  Louis  county  from  his  imprisonment  Martin,  the  jailer,  having 
him  in  custody,  was  ordered  by  the  criminal  court  to  retain  Jack- 
son in  custody  to  answer  the  indictment,  but  disregarded  the  order 
of  the  criminal  court  and  discharged  Jackson  in  obedience  to  the 
order  of  the  circuit  judge.  Martin  was  fined  for  contempt  in  dis- 
obeying the  order  of  the  criminal  court,  and  appealed  to  this  court 
from  the  judgment  imposing  the  fine.  In  the  disposition  of  the 
case  it  became  necessary  to  consider  the  action  of  the  circuit  judge 
in  discharging  Martin,  and  Judge  Rylaitd,  speaking  for  the  court, 
observed:  ''The  St  Louis  Circuit  Court,  and  the  judge  thereof,  in 
vacation,  had  the  power  to  grant  and  issue  the  writ.  This  gives 
to  such  court  or  judge  jurisdiction  over  the  matter;  and  though 
the  statute  expressly  declares  that  '  no  person  imprisoned  on  an 
indictment  found  in  any  court  of  competent  jurisdiction,  or  by 
rirtne  of  any  process  or  commitment  to  enforce  such  indictment, 
can  be  discharged  under  the  provisions  of  this  act,  but  may  be 
let  to  bail  if  the  offense  be  bailable,  and  if  the  offense  be  not  bail- 
able he  shall  be  remanded  forthwith,'  yet  this  section  does  not  take 
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away  the  jnrisdictiony  bnt  orders  and  directs  what  shall  be  done. 
A  circuit  judge,  therefore,  discharging  against  this  proyision  of 
the  statute,  may  be  considered  as  acting  indiscreetly,  even  errone- 
ously. Yet  haying  jurisdiction  over  the  subject,  his  order  dis- 
charging must  be  considered  a  justification  to  the  jailer  in  turning 
out  the  prisoner.  ♦  ♦  *  *  The  circuit  judge  haying  authority 
to  issue  the  writ  of  fiabeas  corpus  (and  this  point  the  attorney  for 
the  State  in  his  brief  admits,  but  contends  that  all  the  subsequent 
acts  of  the  judge  are  not  only  against  but  beyond  his  jurisdiction 
and  are  utterly  void),  his  act  afterward  in  discharging  Jackson,  the 
prisoner,  although  it  may  have  been  erroneous  and  contrary  to  law, 
yet  it  could  not  be  said  to  be  an  act  coram  nonjudice.^* 

So,  also,  in  the  case  of  Ex  parte  Page^  49  Mo.  291,  it  was  held 
by  this  court  "  that  Page,  who  had  been  convicted  of  grand  lar- 
ceny and  sentenced  to  the  penitentiary  for  ten  years,  was  entitled 
to  his  discharge  on  proceeding  by  habeas  corpus,  on  the  ground 
that  the  judgment  of  the  court  sentencing  him  to  ten  years  was 
void,  because  the  highest  punishment  under  the  law  was  seyen 
years  for  such  offense." 

Judge  LiNDLEY,  of  the  Circuit  Court,  having  thus  acquired 
jurisdiction  of  the  i)er8on  and  subject-matter,  was  authorized  and 
required  to  determine  the  question  as  to  the  legality  of  the  impris- 
onment, and  whether  he  decided  erroneously  or  not  is  immaterial, 
the  discharge  of  the  prisoner  being  in  favor  of  personal  liberty  is 
final  and  conclusive.  In  proceedings  by  habeas  corpus  this  court 
only  exercises  original  jurisdiction,  and,  in  issuing  the  writ  and 
determining  the  questions  arising  under  it,  possesses  no  more 
power  than  is  possessed  by  a  circuit  or  county  court,  or  any  judge 
or  officer  authorized  by  law  to  issue  the  writ  and  authorized  to  re- 
mand, admit  to  bail  or  discharge  the  prisoner,  according  to  the 
circumstances  of  the  case. 

In  the  case  of  ITowe  v.  77ie  State,  9  Mo.  690,  it  was  held  that  an 
appeal  from  a  judgment  of  the  Circuit  Court,  refusing  to  discharge 
a  prisoner  on  fiabeas  corpus,  would  not  lie  to  this  court 

In  case  of  Ex  parte  Toney,  11  Mo.  662,  it  was  also  held  that  '^  in 
deciding  on  the  propriety  of  discharging  a  prisoner  on  habeas 
corpus  this  court  exercises  no  appellate  jurisdiction.'' 

It  would  seem,  therefore,  that  if  a  judgment  of  a  Circuit  Court 
refusing  to  discharge  a  prisoner  was  conclusiye,  or  not  subject  te 
be  reviewed  on  appeal,  a  judgment  of  a  court  or  judge  dischaiging 
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a  prisoner  ought  in  like  manner  to  be  conclusiye,  especially  when 
the  statute  expressly  provides  that  ^'  no  person  who  has  been  dis- 
charged by  the  order  of  any  court  or  magistrate  upon  a  writ  of 
habeas  corpuSy  issned  pursuant  to  this  chapter,  shall  be  again  im- 
prisonedy  restrained  and  kept  in  custody  for  the  same  cause/'  etc 
Gen.  Stat.  629,  §  55. 

The  cafie  of  Taies,  4  Johns.  318,  is  very  analogous  in  some  of  its 
features  to  the  case  at  bar,  and  the  questions  involved  were  most 
ably  and  thoroughly  discussed.    Yat€«  was  committed  to  jail  by  a 
court  of  chancery  for  contempt  of  court     He  applied  to  Justice 
Spsnoeb  for  a  writ  of  habeas  carpus,  and  was  by  him  discharged. 
After  he  was  dischaiged  the  court  of  chancery  ordered  his  arrest 
and  imprisonment  on  the  same  charge.  Hue  applied  to  Justice  Spen- 
CKB  again  for  a  writ  of  habeas  corpus,  and  was  again  by  him  dis- 
charged.     After    this    discharge  he  was  again  arrested  and  im- 
prisoned on  the  order  of  the  chancery  court  on  the  same  charge. 
An  application  was  subsequently  made  to  the  Supreme  Court  by 
Yates  for  a  writ  of  habeas  corpus,  which  was  granted,  and  after  a 
full  hearing  the  prisoner  was  remanded  to  custody.    He  then  sued  ' 
out  a  writ  of  error,  and  the  case  was  heard  by  the  Court  of  Errors, 
and  is  reported  in  6  Johns.  337.     The  decision  of  the  Supreme 
Court  in  4  Johns,  was  reversed  by  the  Court  of  Errors  and  the  pris- 
oner discharged. 

Cliktok,  who  delivered  tbe  opinion,  concurred  in  by  a  majority 
of  the  court,  considered  the  following  points  with  others  : 

1st.  Whether  a  judge  in  vacation  had  jurisdiction  in  the  case  P 
*  2d.  Whether  a  person  discharged  on  a  habeas  corpus  can  be  re- 

imprisoned  for  the  same  offense  : 

In  passing  upon  the  two  points^  he  observes  :    ^^A  judge  is  cer- 
tainly constituted  a  tribunal  to  pronounce  upon  the  legality  of  a 
commitment.     He  is  not  to  intermeddle  when  the  prisoner  is  a 
^  convict  or  in  execution  by  legal  process  —  when  he  is  detained  by 

legal  processes  —  out  of  criminal  courts  for  some  matter  or  offense 
not  bailable.     K  a  prisoner  is  brought  before  a  judge  on  habeas 
^  corpus,  who  is  to  determine  on  the  legality  of  a  commitment  ?    Is 

he  to  take  it  for  granted  that  every  commitment  of  every  court 
and  magistrate  for  offenses  not  bailable  is  legal,  and  to  remand 
the  prisoner  accordingly  ?  Will  not  this  render  the  habeas  carpus 
act  of  little  value,  and  circumscribe  its  operation  in  a  most  per* 
Ir  nicious  manner  F    The  judge  has  jurisdiction,  and#  if  be  has  juris* 
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diction,  his  judgment  may  be  erroneous^  but  it  cannot  be  void. 
If  he  decides  that  the  process  is  illegal,  he  may  err,  and  so  may  all 
courts,  but  erroneous  judgments  are  not  void  but  voidable.  If, 
then,  the  judge  had  junsdiction  in  the  cause,  whether  he  decided 
erroneously  or  not,  is  immaterial ;  his  discharge  being  in  &Yor  of 
personal  liberty  is  final  and  conclusiye.  He  is,  in  that  respect,  a 
court  of  dernier  resort"  He  also  observes  in  speaking  of  the  pro- 
vision of  the  statute  of  New  York,  similar  to  our  own,  *'  that  no 
person  who  shall  be  set  at  large  upon  any  habeas  corpus  shall  again 
be  imprisoned  for  the  same  offense,  unless  by  the  legal  order  or 
process  of  the  court  wherein  he  is  bound  by  recognizance  to  appear, 
or  other  court  having  jarisdiction  of  the  cause. 

This  provision  appears  to  set  this  branch  of  the  inquiry  at  rest. 
It  is  the  same  as  in  the  English  statute,  and  evidently  refers,  when 
speaking  of  the  court  where  the  prisoner  is  bound  to  appear  or  a 
court  having  jurisdiction  of  the  cause,  to  the  case  of  persons  bound 
to  appear  and  answer  for  crimes  in  criminal  courts.  If  the  right 
of  the  imprisonment  is  sustained  in  other  cases,  the  benefits  of  the 
writ  of  habeas  corpus  may  be  greatly  evaded  if  not  completely  nulli- 
fied. I  consider  it,  therefore,  of  great  importance  to  personal 
liberty  to  resist  this  extraordinary  doctrine.  Abuses  may  indeed 
occur  in  the  exei^cise  of  the  powers  of  a  judge  under  the  habeas 
corpus  act,  but  if  he  errs  in  favor  of  personal  liberty,  he  errs  on  the 
safe  side,  and  his  decision  ought  not  to  be  called  in  question. 
That  any  re-commitment  in  this  case  is  illegal,  I  think  cannot 
be  doubted.  The  prisoner  was  discharged  from  custody,  and  the 
judgment  of  the  Supreme  Couii;  remanding  him  to  imprisonment 
was  reversed  by  the  Court  of  Errors. 

The  conclusion  arrived  at  in  the  case  of  Tates  was  reached  after 
a  most  thorough  and  searching  investigation  by  some  of  the  ablest 
and  most  learned  judges  of  that  day,  and  commends  itself  to  our 
favorable  consideration  as  being  in  consonance  with  the  justice  of 
the  case  and  sound  logic.  In  the  light,  therefore,  of  the  cases 
above  cited,  as  well  as  the  provisions  of  our  statute  regulating  pro- 
ceedings of  this  character,  and  expressly  prohibiting  the  re-arrest 
and  re-commitment  of  a  prisoner  after  being  discharged  by  a  court 
or  officer  having  jurisdiction  of  the  person  and  authority  to  act  in 
regard  to  the  subject-matter,  the  re-arrest  and  re-commitment  of 
Jilz  by  the  St.  Louis  court  of  criminal  correction  was  unauthorized 
^d  his  imprisonment  thereunder  illegal  It  is  no  argument 
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tills  oonclasion  to  say  that  a  judge  or  officer  authorized  to  issue 
this  writ  of  right  may  commit  a  mistake  and  release  from  conjQne- 
ment  a  citizen  who  ought  not  to  be  released.  Under  any  system 
of  jurisprudence,  no  matter  how  perfect  and  complete  it  may  be, 
mistakes  will  sometimes  be  made  and  errors  committed.  Questions 
of  law  or  fact,  whether  the  determination  of  them  be  confided  to 
the  court  or  jury,  owing  to  the  imperfections  incident  to  all  human 
reasoning,  are  often  improperly  and  erroneously  determined,  yet 
when  they  are  determined  by  those  who  are  by  law  intrusted  with 
their  determination,  that  is  an  end  of  the  matter.  If,  even,  as  in 
this  case,  a  person  conyicted  of  a  misdemeanor,  brutal  in  its  char- 
acter, and  nrhich  shocks  the  moral  sense  of  the  whole  community, 
should  be  entitled  to  his  discharge  by  reason  of  any  error  committed, 
it  is  better  that  it  should  be  so  than  that  a  principle  should  be  recog- 
nized or  a  rule  laid  down  which  would  practically  render  the  writ 
of  haheas  corpus  a  nullity,  and  bring  into  constant  danger  and  peril 
the  liberty  of  the  citizen. 

[Omitting  some  unimportant  remarks.] 

For  the  reasons  expressed  herein,  we  think  the  prisoner  is  entitled 
to  a  discharge  from  the  imprisonment  of  which  he  complains,  and 
with  the  concurrence  of  the  other  judges  will  be  so  ordered. 

Hekbt,  J.  I  fully  and  heartily  concur  in  the  foregoing  able  opin- 
ion, and  hold  that  the  judgment  of  Judge  Lindlby,  discharging 
Jilz  from  the  custody  of  the  jailer,  was  final  and  conclusive,  and 
tiiat  neither  the  court  of  criminal  correction,  nor  any  other  court 
in  the  State  could  re-commit  him  on  the  original  sentence. 

The  position  of  the  counsel  for  the  State,  and  the  ground  neces- 
sarily taken  by  any  one  holding  that  the  action  of  the  court  of 
criminal  correction  was  proper,  is  that,  although  the  statute  author- 
ized Judge  LiNDLEY  to  issue  the  writ,  and  when  Jilz  was  brought 
before  him  he  acquired  jurisdiction  of  his  person  and  of  the  cause, 
yet  he  had  no  jurisdiction  to  discharge  him,  unless  he  should  de- 
cide properly  the  legal  questions  involved.  In  other  words,  if  the 
sentence  pronounced  by  the  court  of  criminal  correction  was  right, 
Judge  LiNDLEY  had  jurisdiction  to  re-commit,  but  none  to  dis- 
charge Jilz,  and  Judge  CADYhad  the  right,  and  it  became  his  duty 
to  disregard  the  order  of  discharge  and  re-commit  him. 

In  the  Matter  of  DaCostay  1  Park.  Grim.  Gas.  129,  it  was  held  by 
the  Supreme  Oourt  of  New  York,  that  **  the  principle  of  res  adju* 
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dicaia  is  applicable  to  proceedings  upon  habeoit  corpus."  That 
a  case  in  which  the  petitioners  had  been  remanded  to  the  custody 
of  the  person  who  held  them,  bat  the  principle  of  that  is  none  the 
less  applicable  to  this  case.  Our  statute  gives  the  prisoner  this 
writ  as  often  as  he  may  find  a  court  or  officer  superior  to  the  one 
to  whom  he  last  made  his  application,  authorized  to  issue  it  In 
his  petition  he  is  required  to  state,  *'  that  no  application  for  the 
relief  sought  has  been  made  to  or  refused  by  any  court,  officer  or 
officers,  superior  to  the  one  to  whom  the  petition  is  presented." 

In  the  case  of  DaCostd,  supra,  the  observation  of  Senator  Paigi 
is  quoted  and  approved  that  '^  if  a  final  adjudication  upon  a  habeas 
corpus  is  not  to  be  deemed  res  adjudicaia  the  consequence  wiU  be 
lamentable.  This  favored  writ  will  become  an  engine  of  oppres- 
sion instead  of  a  writ  of  liberty." 

In  the  same  case  {Mercein  v.  People  ex  rel.  Barry,  25  Wend. 
64)  the  chancellor  delivering  the  opinion  also  held  that  ^*  the  prin- 
ciple of  res- adjudicaia  was  applicable  to  a  proceeding  upon  habeas 
corpus" 

Neither  the  Court  of  Appeals  nor  the  Supreme  Court  exercises 
appellate  jurisdiction  when  it  issues  this  writ,  and  its  judgment,  in 
this  proceeding,  is  of  no  more  force  or  validity  than  that  of  a  jus- 
tice of  the  county  court,  or  a  circuit  judge. 

In  Ex  parte  Toney,  11  Mo.  662,  Judge  NAPXOif  observed  that ''in 
deciding  on  the  propriety  of  discharging  a  prisoner  on  Aodea^ooi^pia, 
this  court  exercises  no  appellate  jurisdiction.  In  the  exercise  of  this 
power  it  is  confined  within  the  same  limits  which  would  restrain 
a  judge  of  the  circuit  or  county  court  in  its  exercise.  It  can 
give  no  other  or  greater  relief  than  is  aflForded  by  these  officers.  If 
the  idea  of  all  appellate  jurisdiction  is  discarded,  it  will  be  obvious 
that  neither  this  court,  nor  any  other  court  nor  officer,  can  inves- 
tigate the  legality  of  a  judgment  of  a  court  of  competent  juris- 
diction by  a  writ  of  habeas  corpus.  It  the  court  has  jurisdiction 
of  the  subject-matter  and  of  the  person,  although  its  proceedings 
may  be  irregular  or  erroneous,  yet  they  cannot  be  set  aside  in  this 
proceeding.  The  party  must  resort  to  his  writ  of  error,  or  other 
direct  remedy,  to  reverse  or  set  aside  the  judgment,  for  in  all  col- 
lateral proceedings  it  will  be  held  to  be  conclusive." 

The  court  held  in  that  case  that  Toney  was  not  entitied  to  his 
discharge,  and  remanded  him  to  the  custody  of  the  warden  of  the 
penitentiary ;  but  suppose  it  had  determined  otherwise,  was  there 
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Any  authority  ia  the  coart,  in  which  Toney  was  convicted  aad  sen* 
tenoed,  to  re-commit  him,  in  defiance  of  the  mandate  of  this  coart 
whether  it  errod  or  not  f  Gould  the  inferior  conrt  have  reviewed 
and  reversed  the  judgment  of  this  court?  When  the  court  says  : 
''Although  ifcs  proceedings  (proceedings  of  the  court  in  which  the 
ooDviction  was  had)  may  be  irregular  or  erroneous,  yet  they  cannot 
be  set  aside  in  this  proceeding/'  it  was  not  passing  upon  the  effect 
of  a  judgment  upon  a  Iiabeas  corpus  discharging  the  prisoner,  but 
announcing  a  rule  by  which  courts,  or  officers  issuing  the  writ^ 
should  be  guided  in  determining  what  judgment  to  render. 

If  the  doctrine  of  the  Toney  case  be  correct,  and  we  fully  indorse 
it,  the  court  of  criminal  correction,  if  Jilz  had  sued  out  his  writ 
in  this  court  instead  of  the  Circuit  Court,  and  been  discharged, 
eonid  have  re-committed  him,  and  repeated  the  commitment  as 
often  as  any  court  should,  on  habeas  corpus,  order  his  discharge, 
unless  such  order  regularly  issued  were  a  finality.  If  we  now  dis- 
charge Jilz,  what  is  to  hinder  the  court  of  criminal  correction  from 
re-committing  him,  if  the  doctrine  contended  for  be  the  law? 
And  if  this  be  the  law,  of  what  value  is  the  writ  of  habeas  corpus? 
The  judge  of  the  court,  acting  in  a  judicial  capacity,  would  not 
be  liable  to  the  penalty  prescribed  by  the  statute,  and  if  he  were, 
what  is  the  penalty  a  hundred  times  recovered,  in  comparison  of 
the  personal  liberty  of  a  citizen? 

But,  it  may  be  said,  a  county  court  justice  may  issue  the  writ 
and  discharge  one  convicted  of  a  felony,  and  sentenced  to  the  peni- 
tentiary, by  a  Circuit  Court.  If  this  be  so,  the  mistake  was  in 
authorizing  such  inferior  courts  to  issue  this  writ,  but  far  better 
were  it  that  nine  hundred  and  ninety-nine  of  every  thousand 
guilty  men  should  escape  under  this  process,  than  that  a  writ,  which 
in  the  past  has  accomplished  so  much  for  personal  liberty,  should 
be  rendered  inefficacious  by  judicial  construction  or  legislative 
enactment. 

It  is  the  most  celebrated  writ  known  to  our  law,  and  has  received 
such  encomiums  as  have  been  pronounced  upon  no  other  judicial 
process  belonging  to  ours  or  any  other  system  of  jurisprudence. 
Its  origin  is  so  far  back  in  antiquity  that  its  date  cannot  now  be 
ascertained.  It  is  older  than  Magna  CTuirta,  and  for  centuries  has 
been  held  by  Englishmen  as  the  bulwark  of  their  liberty,  and  is  so 
highly  esteemed  by  the  people  of  the  United  States  that  it  has 
been  embalmed  in  the  Federal  Constitution,  and  in  the  Constitu* 
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tion  of  every  State  in  the  Union;  and  yet  if  the  position  of  the 
counsel  for  the  State  be  correct,  it  is  of  less  value  than  a  writ  of 
replevin,  or  a  fieri  facias  ;  for  these  do  what  they  are  designed  to 
accomplish,  while  an  inferior  court  can  set  at  naught  the  judg. 
ment  of  the  highest  judicial  tribunal  of  the  land  discharging  on» 
restrained  of  his  liberty,  and  the  victim  of  judicial  oppression  ha» 
no  remedy  but  to  resort  again  to  his  habeas  corpus,  again  to  be  com- 
mitted if  such  inferior  court  shall  deem,  or  feign  to  believe,  the 
judgment  discharging  him  erroneous.  With  what  propriety  could 
it  bo  denominated  ''  the  great  writ  of  liberty,"  if  this  be  the  lawP 
When,  then,  would  a  citizen  illegally  restrained  of  his  liberty  get 
his  final  discharge  on  a  habeas  corpus. 

This  is  no  time  to  compare  the  efficacy  of  this  writ  Now,  more 
than  ever  before,  should  we  be  careful  to  preserve  the  ''this  dearest 
birthright  of  Britons,"  as,  more  than  a  century  ago,  it  was  char- 
acterized by  the  English  colonists  in  America.  No  prison  walla 
should  be  strong  enough,  against  its  mandate,  to  hold  one  for 
whom  it  issues,  nor  any  judge  or  court  too  great  to  bow  in  submis* 
sion  to  the  judgment  rendered  in  the  proceeding  by  a  tribunal 
authorized  to  issue  the  writ  of  habeas  corpus. 

I  think  that  the  prisoner  is  entitled  to  his  discharge. 


TuBKEB  y.  Baker. 

(64V0.218.) 

Practical  location  of  boundaries. 

Where  the  division  line  between  two  adjoining  estates  is  indefinite  or  nnas* 
oertained,  the  owners  maj  effectoallj  agree  upon  the  true  boandary^  and 
the  line  thns  ascertained  will  control  their  deeds. 

A  jury  may  infer  a  practical  location  of  a  disputed  boundary  line  by  agree- 
ment, from  long  acquiescence,  less  than  the  period  necessary  to  constitute* 
adverse  possession,  and  from  acts  and  declarations  of  the  parties.  {8e6  note^ 
p.  289.) 

EJECTMENT.    The  opinion  states  the  facts.    Defendant  had 
judgment,  and  plaintiff  appealed. 

Olover  dk  Shepley,  for  appellant 

B.  A.  HiUf  for  respondents. 
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Hough,  J.  This  was  an  actioa  of  ejectment,  brought  by  the  plain* 
tiff  against  the  defendant,  in  January,  1865,  to  recover  possession 
of  a  lot  of  ground  in  the  city  of  St.  Louis,  being  part  of  what  was 
known  as  the  Glamorgan  field  lot,  in  the  St.  Louis  common  fields, 
and  lying  between  Thirteenth  and  Fourteenth  streets,  on  the  north 
side  of  Washington  ayenne,  with  a  front  of  seventy-five  feet  on 
said  avenue,  and  a-depth  of  one  hundred  and  fifty  feet 

The  defendants  pleaded  not  guilty  and  the  statute  of  limita- 
tions. 

This  case  was  before  this  court  on  a  former  occasion,  and  the 
decision  then  rendered  will  be  found  reported  in  42  Mo.  13.  The 
case  is  one  of  disputed  boundary,  and  the  controversy  grows  out  of 
the  following  facts: 

In  the  year  1821,  Jeremiah  Connor  was  the  owner  of  a  tract  of 
land  supposed  to  be  forty  arpents  in  length  from  east  to  west,  and 
one  in  depth,  which  was  confirmed  to  one  Glamorgan;  also  another 
tract  of  the  same  dimensions  adjoining  it  on  the  south,  confirmed 
to  one  Bissonet,  the  two  making,  when  taken  together,  a  tract  of 
2x40  arpents. 

On  the  20th  day  of  October,  1823,  John  O'Fallon  bought  of 
Connor,  through  the  sheriff,  the  west  half  of  the  entire  tract  of 
2x40  arpents. 

On  the  1st  day  of  November,  1823,  Peter  and  Jesse  O.  Lindell 
bought  of  Connor,  through  the  sheriff,  all  that  portion  of  the 
Glamorgan  arpents  lying  west  of  Eleventh  street,  and  bounded  on 
the  west  by  the  tract  bought  by  O'Fallon,  being  about  1,100  feet  in 
length,  east  and  west,  and  supposed  to  contain  between  five  and  six 
arpents. 

On  the  29th  day  of  June,  1824,  Jacob  Pry  bought  of  Connor, 
through  the  sheriff,  all  that  portion  of  the  Bissonet  arpents  lying 
west  of  Eleventh  street,  and  bounded  on  the  west  by  the  tract 
purchased  by  O'Fallon,  and  on  the  north  by  the  tract  purchased  by 
P.  and  J.  O.  Lindell. 

The  evidence  tends  to  show  that  the  tract  purchased  by  Fry  was 
surveyed  and  staked  off  before  it  was  sold,  and  a  stone  set  up  at 
his  south-west  comer.  This  point  was  ascertained  to  be  on  the 
western  line  of  Fry's  purchase  by  marking  off  twenty  arpents  from 
the  eastern  extremity  of  the  tract,  it  being  supposed  at  that  time 
that  the  entire  tract  was  only  forty  arpents  long.  Fry  immediately 
erected  a  fence  on  his  western  line  thus  ascertained,  and  that  line 
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was  then  and  for  a  long  time  afterward  considered  the  center  line 
of  the  ^x40  arpeuts. 

On  October  13,  1824,  O'Fallon  sold  and  conveyed  to  J.  B.  C. 
Lacas  lx%  arpents,  that  is,  one  arpent  in  the  Glamorgan  tract  and 
one  arpent  immediately  sonth  of  it  on  the  Bissonet  tract,  the  two 
being  bonnded  on  the  east  by  the  tracts  purchased  of  Connor  by 
P.  and  J.  G.  Lindell  and  Jacob  Fry.  The  Fry  tract  was  then 
inclosed  and  O'Fallon  sold  to  Lucas  by  Fry's  fenoe  as  his  eastern 
boundary. 

Fry  died  in  1824,  and  on  the  8th  day  of  May,  1827,  the  landells 
purchased  of  Fry's  administrator  the  tract  purchased  by  Fry  of 
Connor. 

In  1828,  or  1829,  the  Lindells  fenced  what  they  supposed  to  be 
the  ground  purchased  by  them  of  Connor,  by  continuing  the  Fry 
fence  northward  and  inclosing  the  north  line  of  the  Glamorgan 
tract. 

In  1827  or  1829,  O'Fallon  sold  to  John  and  William  Finney  ten 
arpents  in  the  west  half  of  this  2x40  arpents,  bounding  the  tract, 
so  sold,  on  the  east  by  the  two  arpents  sold  to  Lucas,  and  on  July 
9,  1831,  executed  to  the  Finneys  a  deed  therefor.  When  the 
Finneys  purchased  they  located  their  eastern  line,  and  erected  a 
fence  thereon  about  one  arpent  west  of  the  Fry  fence,  thus  leaving 
an  open  space  of  1x2  arpents  between  their  fence  and  the  line  of 
the  Fry  fence,  which  was  claimed  by  Lucas.*  In  1830  or  1831,  the 
Finneys  surveyed  their  ground  and  replaced  this  fence  with  a  more 
permanent  one.  In  September,  1825,  O'Fallon  sold  twenty-eight 
arpents,  which  was  supposed  to  be  the  entire  remainder  of  his  west 
half  of  the  2x40  arpents,  to  one  Slater,  and  the  eastern  boundaiy 
of  this  tract  was  also  determined  by  the  location  of  the  Fry  fence. 
In  1832  or  1833,  the  Lindells  made  a  more  permanent  fenoe  of 
cedar  posts  and  oak  rails,  locating  it  a  short  distance  further  west 
than  the  original  fence.  The  vacant  space  between  ihe  fences  of 
the  Finneys  and  the  Lindells  was  claimed  by  J.  B.  0.  Lucas  as  his 
property,  until  his  death  in  1842,  when  Washington  avenue  was 
opened  on  the  line  dividing  the  Glamorgan  and  Bissonet  tracts, 
and  the  fences  of  the  Lindells  fell  down  and  gradually  disappeared. 
With  the  knowledge  of  the  Lindells,  Lucas  exercised  at  all  times  the 
authority  of  an  owner  over  this  space.  He  purposely  kept  it  open 
for  his  own  convenience,  as  an  outlet  to  the  north;  guarded  it 
against  trespassers,  pastured  his  cattle  upon  it,  and  protected  its 
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Burfaoe  from  washing.     Daring  all  this  time  the  lindell  fence  was 
regarded  by  mil  parties  as  their  western  line.    Lacas  acquiesced  in 
its  location,  adopted  the  same  as  his  eastern  line,  and  agreed  to  the 
location  of  the  Finney's  permanent  fence  one  arpent  west  thereof, 
as  his  western  line.    Valuable  improyements  were  made  by  the 
Finneys  on  their  groonds  so  located,  prior  to  the  opening  of  Wash- 
ington sTenne  in  1842.     Abont  this  latter  date,  and  prior  thereto, 
the  lindells,  in  conyersation  with  the  Finneys  and  others,  repeat- 
edly spoke  of  Lucas  as  the  owner  of  this  yacant  space.    At  the 
date  of  the  seyend  conyeyances  aboye  mentioned,  these  lands  were 
of  comparatiyely  little  yalne,  and  the  parties  interested  were  un- 
willing to  undergo  the  expense  of  a  snryey  of  the  entire  tract,  in 
order  to  determine  with  accuracy  the  boundaries  of  the  seyeral 
parts  thereof  purchased  by  them.    In  1845,  howeyer,  parties  claim- 
in    under  Glamorgan  seized  the  whole  of  the  land  occupied  by  the 
Lindells  in  the  Glamorgan  tracts  and  also  that  claimed  by  Lucas  in 
said  tracts  and  inclosed  the  same  up  to  Finney's  fence.      A  full 
suryey  was  then  made  by  the  Lindells  of  the  entire  tract  of  2x40 
arpents,  and  the  tract  being  longer  than  was  supposed,  its  center 
line  was  found  to  be,  not  at  the  line  of  the  Fry  and  Lindell  fences, 
but  further  west  and  seyeral  feet  within  the  Finney  inclosure. 

The  Lindells  thereupon  asserted  title  to  the  whole  of  the  land 
in  the  Glamorgan  tracts  from  Eleyenth  street  to  the  Finney  fence, 
which  included,  of  course,  the  north  arpent  of  the  1x2  arpenj» 
claimed  by  Lucas.  The  lot  in  controyersy  lies  on  the  east  side  of 
the  north  arpent  claimed  by  J.  B.  G.  Lucas,  and  the  plaintiff  claims 
under  him.     The  defendant  claims  under  the  Lindells. 

The  Lindells  sued  the  trespassers,  claiming  under  Glamorgan,  in 
forcible  entry  and  detainer,  and  recoyered  judgment  against  them, 
and  on  the  22d  day  of  October,  1852,  were  put  in  possession  by  the 
shenff  of  all  the  land  lying  between  Eleyenth  street  and  the  Finney 
fence,  being  about  thirteen  hundred  and  fifty  feet  from  east  to  west. 
To  this  suit,  no  one  claiming  under  Lucas  was  a  party.  There  was 
testimony  tendmg  to  show  that  in  the  year  1854  the  arpent  claimed 
by  Lucas  in  the  Glamorgan  tract  was  yacant,  unoccupied  and  unin- 
closed,  and  the  claimants  under  Lucas  entered  upon  the  same  as 
owner  and  inclosed  the  entire  arpent,  except  a  small  portion  on  the 
east  side  Hbeiect  which  was  marshy  and  partially  coyered  with  water, 
and  held  possession  of  the  same  for  seyeral  years.  This  inclosure 
coyered  a  portion  of  the  land  now  in  controyersy.     Gonflicting 
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testimony  was  introduced  by  the  respective  parties  as  to  theadyerse 
occapancy  of  this  arpent  by  the  Ldndells  from  the  year  1852,  until 
the  institution  of  this  suit,  the  details  of  which  it  is  unnecessary 
to  state. 

In  order  to  show  an  interruption  of  the  possession  relied  on  by 
the  defendants  under  their  plea  of  the  statute  of  limitations,  the 
plaintiff  offered  in  evidence  the  record  of  an  ejectment  suit,  insti- 
tuted by  the  Lindells  on  the  19th  day  of  February,  1856,  against 
one  Hannegan,  to  recover  possession  of  the  Glamorgan  arpent, 
claimed  by  J.  B.  C.  Lucas,  the  petition  in  which  suit  was  sworn  to 
by  one  of  the  plaintiffs.  In  that  suit  a  representative  of  Lucas  was 
admitted  to  defend. 

At  the  October  term,  1866,  of  the  Oircuit  Court  of  St  Louis 
county,  the  suit  was  dismissed.  Some  time  prior  to  that  date,  of 
course,  the  Lindells  had  regained  the  possession,  as  the  present  suit 
was  instituted  in  1865.  The  record  was  excluded  by  the  court,  and 
the  plaintiffs  excepted.  On  the  23d  of  October,  1854,  the  plaintiff 
sold  the  property  in  controversy,  and  repurchased  it  in  1859. 

The  foregoing  epitome  of  the  facts  will  suflSce  to  present  the 
points  in  controversy.  The  plaintiff  asked  the  court  to  give  the 
following  instructions,  which  were  given  or  refused  as  marked. 

[Omitting  some.] 

No.  2.  (Refused.)  ''If  the  jury  find  from  the  evidence  that 
about  the  year  1827  or  1828  said  Lindells  located  their  western  line 
at  a  fence  which  they  put  up  as  their  western  boundary  and  John 
B.  0.  Lucas  assented  to  said  location,  and  located  his  land  by  said 
fence  as  his  eastern  boundary,  and  both  said  Lindells  and  Lucas  for 
a  series  of  years  (it  might  be  less  than  twenty)  acquiesced  in  and 
considered  said  location  correct,  and  lived  up  to  it,  and  treated  it  as 
correct  in  the  uses  of  their  lands  respectively,  and  until  Lucas,  on 
the  faith  thereof,  had  expended  labor  or  money  on  said  land  so 
located  as  his,  with  the  knowledge  and  acquiescence  of  said  Lin- 
dells, and  until  other  persons,  acquiring  titles  from  O'Fallon  west 
of  Lucas,  located  their  lands  on  the  faith  of  the  correctness  of  said 
western  line  of  Lindells,  and  expended  labor  or  money  on  the 
same,  believing  these  locations  correct,  such  facts,  if  the  jury  find 
them  to  be  facts,  constitute  in  law  a  valid,  conclusive  establishment 
of  the  said  line  between  said  Lucas  and  Lindells  and  those  claim- 
ing under  them,  any  thing  in  the  deeds  read  in  evidence  to  the 
contrary  notwithstanding.    And  if  the  jury  find  the  facts  as  set 
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forth  aboTe,  and  that  the  premises  in  dispute  lie  within  the  tract 
conveyed  by  O'Fallon  to  John  B.  G.  Lncas,  and  so  located  by  said 
Lncas  and  Ldndells,  then  they  are  instructed  that  the  defendants 
have  no  defense  to  this  action  unless  under  the  statute  of  limita- 
tions." 

The  court  gave  the  following  instructions  for  defendants.  [Omit- 
ting some.] 

No.  10.  (Given.)  "The  deed  from  O'Fallon  to  Lucas,  October  13, 
1824,  read  in  evidence  by  the  plaintiff  to  the  jury  on  this  trial  did 
not,  at  the  time  it  was  made,  and  does  not  now,  so  operate  as  to 
convey  to  the  said  Lucas  any  land  situated  in  the  eastern  half  of  the 
general  tract  of  2x40  arpents  of  land,  which  did  belong  to  J.  Con- 
nor, under  whom  both  parties  to  this  suit  now  claim  title;  and  if  the 
jury  find  from  the  evidence  that  the  premises  now  sued  for  are  situated 
withiu  the  eastern  half  of  said  general  tract  of  2x40  arpents  of 
land,  then  plaintiff  has  shown  no  title  to  the  land  sued  for,  by  said 
deed  to  Lucas  of  1824,  or  by  virtue  of  any  other  deed  read  in  evi- 
dence in  this  cause." 

No.  11.  (Given.)  ''The  deeds  and  conveyances  given  in  evidence 
in  this  case  by  defendant  show  a  good,  legal  title  in  the  legal  repre- 
sentatives of  Peter  and  J.  G.  Lindell  to  all  the  land  within  the  east 
half  of  the  general  tract  of  2x40  arpents  of  land,  which  did  belong 
to  J.  Connor,  under  whom  both  parties  claim  title. 

No.  13.  (Given.)  *'  The  deeds  and  conveyances  given  in  evidence 
by  defendants,  if  they  be  true  and  genuine,  show  a  good,  legal  title 
in  the  legal  representative  of  Peter  and  Jesse  G.  Lindell,  to  all  land 
in  the  east  half  the  general  tract  of  2x40  arpents  which  did  belong 
to  Connor,  under  whom  both  parties  claimed  title,  which  lies  west 
of  Eleventh  street" 

No.  15.  (Given.)  "In  order  for  the  plaintiff  to  claim  the  benefit 
of  an  estoppel  to  pass  the  title  of  the  land  of  P.  and  J.  G.  Lindell, 
the  jury  must  find  from  the  evidence  that  the  Lindells  acquiesced 
in  a  boundary  line  for  twenty  yeara  prior  to  the  2d  of  February, 
1847,  and  for  ten  years  since  that  date." 

There  was  a  verdict  and  judgment  for  the  defendants,  which  was 
affirmed  at  the  General  Term,  and  plaintiff  has  appealed  to  this 
court 

It  will  be  seen  from  the  foregoing  statement  that  the  plaintiff 
claims  title  to  the  lot  in  controversy  by  virtue  of  an  alleged  estoppel 
in  pais  as  to  the  location   of  the  eastern  boundary  of  the  1x2 
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aipentfly  originating  in  faTor  of  J.  A.  G.  Lnoas^  under  whom  be 
claims,  and  against  P.  and  J.  G.  lindelly  under  whom  the  defend* 
ants  claim. 

This  being  an  action  of  ejectment,  the  question  which  meets  as 
at  the  threshold  of  oar  inquiry  is,  whether  ejectment  can  in  any  case 
be  maintained  upon  a  right  acquired  by  estoppel  in  pais  in  cases  of 
disputed  boundary.  In  other  words,  does  an  estoppel  in  pais,  in 
cases  of  disputed  boundary,  create  a  legal  or  merely  an  equitable 
right  to  the  real  property  affected  by  itF 

Although  the  general  principles  by  which  we  are  to  determine 
whether  an  estoppel  in  pais  has  arisen  in  any  given  case  are  the 
same  whether  the  property  affected  thereby  be  real  or  personal,  yet» 
as  the  statute  of  frauds  has  been  made  the  comer  stone  of  every 
argument  against  the  transfer  by  estoppel  of  a  legal  estate  in  real 
property,  in  determining  the  question  prasented  it  will  be  proper 
to  exclude  from  our  consideration  those  cases  involving  only  the 
title  to  personal  property,  and  such  legal  rights  and  interests  as  are 
not  required  to  be  evidenced  by  deed. 

Nor  will  it  be  necessary  to  consider  any  of  the  numerous  cases  to 
be  found  in  the  books,  affecting  real  property,  which  do  not  relate 
to  the  adjustment  of  disputed  boundaries.  The  rule  in  cases  of 
disputed  boundary  is  based  upon  considerations  peculiar  to  those 
cases. 

The  authorities  are  clear  to  the  effect  that  if  one,  having  the 
legal  title  to  land,  induce  another  to  purchase  the  same  from  one 
who  has  no  title,  the  legal  title  will  not  thereby  pass  to  the  pur^ 
chaser,  although  the  legal  owner  will  not  be  permitted  afterward 
to  assert  his  title  against  such  purchaser.  Where  equitable  de« 
fenses  are  not  allowed  in  actions  at  law,  the  purchaser  may  have  to 
appeal  to  a  court  of  equity. 

But  where  one  has  the  legal  title  to  the  subject-matter  of  a 
grant,  the  location  or  boundaries  of  which  are  donbtful  or  unasoer^ 
tained,  and  such  person,  and  the  proprietor  of  a  coterminous  estate, 
mentioned  in  the  grant,  establish  and  maintain  their  common 
boundary  under  such  circumstances  as  will  constitute  a  binding 
and  conclusive  identification  of  the  subject-matter  of  the  grants 
an  entirely  different  case  is  presented. 

In  a  recent  and  able  opinion  by  Judge  Ooolet  (Hdjfes  v.  Liv* 
ingstmy  34  Mich.  384 ;  22  Am.  Rep.  ^88),  in  which  the  leading 
wthorities  on  this  subject  are  reviewed  and  classified,  the  doetriM 
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18  adTanced  that  the  title  to  real  property  cannot  in  any  case  be 
passed  by  estoppel.  Referenoe  is  there  made  to  the  cases  in  which 
the  doctrine  of  estoppel  has  been  applied  to  the  Tolnntary  adjnst- 
ment  of  boundaries  between  contiguous  estates,  and  those  cases  are 
distingaiahed  by  Judge  GooLBYfrom  the  cases  cited  to  support  the 
rule  announced  by  him,  on  the  ground  that  "  it  is  not  supposed 
that  in  sach  cases  the  title  is  affected;  the  parties  have  only,  by 
their  agreement  and  conduct,  determined  the  limits  of  their 
respective  ownerships." 

We  cannot  readily  accept  the  foregoing  ground  of  distinction  as 
entirely  satisfactory,  if,  as  Judge  Cooley  seems  to  concede,  such 
Yoluntary  adjustment  of  boundary  lines  is  really  effectual  for  the 
purpose  of  ascertaining  and  defining  the  subject-matter  of  a 
grant. 

While  it  is  true  that  in  such  cases  the  parties  have  ''  by  their 
agreement  and  conduct  determined  the  limits  of  their  respective 
ownerships,"  yet  it  is  also  true  that  if  the  boundary  agreed  upon 
is  not,  in  point  of  fact,  the  true  boundary,  the  title  must,  to  the 
extent  of  the  discrepancy  between  the  two,  necessarily  be  affected. 
That  is  to  say,  the  limits  within  which  it  is  operative  to  confer  a 
right  will  be  enlarged  or  restricted,  according  to  the  agreement  of 
the  parties.     In  Baldwin  v.  Brotan,  16  N.  Y.  363,  it  was  said  that 
**  it  seems  impoissible  to  hold  that  a  mere  parol  agreement,  adopt- 
ing a  line  different  from  that  described  in  the  deed,  is  obligatory, 
without  violating  the  statute  of  frauds,  both  in  its  letter  and  spirit. 
It  is  said  in  some  of  the  cases,  by  way  of  sustaining  the  doctrine, 
that  the  agreement  does  not  transfer  the  title,  but  simply  deter- 
mines the  boundaries  of  the  land  described,  a  distinction,  the  sound- 
ness of  which  may  well  be  doubted.     The  supposition  of  such  an 
agreement,  in  cases  of  long  acquiescence  in  an  established  line,  is, 
as  I  apprehend,  entirely  superfluous.    The  acquiescence  in  such 
cases  affords  ground,  not  merely  for  an  inference  of  fact  to  go  to  the 
jury  as  evidence  of  an  original  parol  agreement,  but  for  a  direct 
l^al  inference  as  to  the  true  boundary  line.    It  is  held  to  be  proof 
of  so  conclusive  a  nature  that  the  party  is  precluded  from  offering 
any  evidence  to  the  contrary." 

In  this  case  it  is  quite  apparent  that  a  legal  fiction  is  invoked, 

which  practically  extends  the  title  to  the  established  line,  and  at 

the  same  time  avoids  the  intervention  of  the  statute  of  frauds, 

which  it  is  supposed  would  otherwise  prevent  such  extension  of 
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the  title.  The  necessary  consequence,  however,  of  both  of  these 
decisions,  which  on  this  point  are  representative  and  not  excep- 
tional cases,  is  that  the  title  conveyed  extends  to  all  the  land 
included  within  the  boundaries  ascertained  and  fixed  by  the  agree- 
ment of  the  parties  in  the  one  case,  and  by  location  and  acquies- 
cence in  the  other.  If  the  boundary  so  fixed  is  to  be  conclusively 
regarded  as  the  true  boundary,  of  course  the  legal  title  must  cover  all 
the  land  within  such  boundary.    Vosburgh  v.  Teator,  32  N.  T.  568. 

This  question  was  thoroughly  examined  by  this  court  many 
years  ago  (Taylor  v.  Zepp,  14  Mo.  482;  Blair  v.  Smith,  16  id. 
273),  and  the  conclusion  was  then  reached,  both  upon  principle 
and  authority,  that  when  the  proprietors  of  contiguous  estates, 
the  boundaries  of  which  are  indefinite  and  unascertained,  agree 
upon  the  line  dividing  their  estates,  the  calls  in  their  respective 
deeds  fasten  themselves  upon  the  property  to  which  they  are  thus 
applied,  and  the  title  passed  by  the  conveyance  covers  and  in- 
cludes every  part  of  the  property  so  identified  as  being  compre- 
hended within  the  description  contained  in  the  grant. 

In  the  case  of  Taylor  v.  Zepp,  supra,  as  in  the  case  at  bar,  the 
boundary  was  not  fixed  in  the  deed  by  monuments,  courses  and  dis- 
tances, and  a  boundary  fixed  by  the  agreement  and  acts  of  the  par- 
ties was  held  to  be  conclusive.  Judge  Napton,  who  delivered  the 
opinion  of  the  cour£,  used  the  following  language:  '^ It  is  said  that 
this  doctrine  conflicts  with  the  statute  of  frauds,  but  it  has  not 
been  so  regarded  in  any  of  the  numerous  cases  decided  on  this 
point.  Where  the  terms  of  the  deed  are  ambiguous,  there  is  clearly 
no  ground  upon  which  the  statute  of  frauds  can  be  invoked  ;  but 
even  where  a  well-defined  boundary  is  given  in  the  deed,  we  have 
seen  that  a  different  one  may  be  established  under  circumstances 
which  will  conclude  the  parties  from  contesting  it  This  is  only 
analogous  to  numerous  other  doctrines,  as  well  settled  as  the  con- 
struction of  the  statute  itself.  Is  not  a  title  itself  held  to  pass  by 
estoppel  ?  Have  not  the  courts  refused  to  permit  the  contents  of 
a  deed  to  be  proved,  when  the  grantee  has  destroyed  it  with  a  view 
to  re-invest  the  title  ?  Have  not  the  owners  of  land  transferred 
their  title  by  standing  by  and  permitting  adverse  possession,  and 
the  adverse  proprietors  to  build  and  improve  ?  The  statute  was 
made  to  prevent  fraud,  and  the  courts  have  not  felt  themselves 
called  upon  to  adhere  so  closely  to  its  letter  as  to  facilitate  and 
encourage  the  very  evil  it  was  framed  to  prevent.    The  truth  is  the 


OCTOBEB  TEEM,  1876.  236 

Tamer  v.  fiaker. 

statute  does  not  apply  to  such  cases.  The  doctrine  of  estoppel  is 
as  old  as  the  statute  of  frauds,  and,  as  such,  a  part  of  the  law  of 
the  land.  It  is  no  objection  to  either,  that  the  one  may  be  a  modi- 
fication or  regulation  ( ?)  of  the  other. '' 

In  the  case  of  Blair  t.  Smith,  supra,  the  rule  laid  down  in 
Taylor  v.  Zepp  was  followed  and  approved,  and  the  following  lan- 
guage was  employed  in  giving  expi'ession  to  the  opinions  of  the 
court :  ''  Tho  statute  of  frauds  does  not  touch  such  a  case  as  this. 
Here  there  is  no  sale  of  land  to  either  party.    There  is  no  consider- 
ation passing  from  one  to  the  other;  it  is  not  a  contract  either  of 
buying  or  selling  land  from  one  to  the  other.    They  own  adjacent 
lots — contiguous  lots ;  they  agree  that  such  a  marked  line  shall  be 
the  dividing  line  between  tho  lots  which  they  own  ;  and  they  use 
and  occupy  the  respective  lots  up  to  this  line,  not  for  twenty  years, 
not  for  fifteen  years,  but  for  a  length  of  time  sufficient  to  show  the 
understanding  and  the  intention  of  themselves — to  show  that  they 
know  their  own  boundary,  that  they  are  content  with  their  own 
boundary        ♦        ♦        ♦        «*  Now,  this  use  and  occupancy  with- 
out disturbance,  for  a  time,  long  enough  for  men  to  show  that  they 
know  the  boundary  between  their  lands,  shall  be  considered  bind- 
ing and  conclusive  as  to  such  boundaries,  as  well  as  of  such  under- 
standing or  agreement  between  them. 

**  They  shall  not  after  a  lapse  of  years,  longer  or  shorter,  as  the 
circumstances  may  tend  to  show  their  Agreement  or  settlement  or 
th6  fixing  of  their  common  boundary,  be  permitted  afterward  to 
dispute  it  Such  boundary  thus  agreed  upon  shall  be  considered 
the  true  one  ;  and  each  one  considered  as  the  owner  of  the  land 
mentioned  in  his  deed  thus  marked  out  to  that  boundary  between 
them."  See,  also,  Boyd  v.  Graves,  4  Wheat.  513;  JETeirs  of  Houston 
v.  Matthews,  1  Yerg.  118;  Lewellen  v.  Overton,  9  Humph.  76,  which 
assert  the  same  doctrine. 

The  reason  of  the  rule  thus  established  must,  of  course,  confine 
its  operation  to  cases  of  disputed  or  uncertain  boundary.  In  all 
eases  where  the  location  of  the  true  boundary  is  known  to  the  pro- 
prietors of  conterminous  estates,  and  they  attempt  for  mutual  con- 
venience or  other  sufficient  reason  to  transfer  land  from  one  to  the 
other  by  a  parol  agreement,  changing  the  location  of  such  boundary, 
the  statute  of  frauds  will  inflexibly  apply^  Nichol  v.  Lytle^  4  Yerg. 
456 ;  Oilchrist  v.  McOee,  9  id.  455  ;  Yarhorough  v.  Abernathy,  1 
Meigs,  413;   Vosburgh  v.  Teator,  32  N.  Y.  568. 
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We  do  not  hesitate  to  hold,  therefore,  that  where  a  disputed  or 
uncertain  boundary  line  has  been  conclusiyely  settled  by  parol 
agreement,  ejectment  may  be  maintained  for  all  the  land  included 
within  the  call  of  the  deed,  as  located  and  determined  by  the 
agreement  and  conduct  of  the  parties  fixing  the  boundary;  and  it 
has  been  so  held  in  the  case  of  Spears*Y.Walker,  1  Head,  166;  Tar- 
rant V.  Terry,  1  Bay,  239. 

The  question  next  to  be  considered  is  whether  there  was  any 
testimony  from  which  the  jury  would  hare  been  authorized  to  find 
or  infer  the  existence  of  an  agreement  between  Lucas  and  the  Lin- 
dells,  establishing  their  common  boundary  at  the  line  of  the  Fry 
and  Lindcll  fences.  There  can  bo  no  question,  we  think,  but  that 
the  boundaries  called  for  in  the  conveyances  were  of  that  nature 
that  they  might  properly  be  made  the  subject  of  voluntary  adjust- 
ment by  the  parties. 

As  stated  in  Taylor  v.  Zepp,  supra,  it  has  been  held  that  they 
may  be  so  adjusted  even  when  the  boundary  is  defined  in  the  deed 
by  courses  and  distances.  Lucas  and  the  Lindells  were  all  dead 
when  this  cause  was  tried,  and  no  testimony  was  introduced  to 
show  any  express  agreement  between  the  parties  as  to  their  com- 
mon boundary.  But  there  can  be  no  controversy  about  the  fact 
that  the  Lindells  did  in  1828  or  1829  erect  a  fence  on  what  they 
supposed  to  be  their  western  line.  Nor  can  there  be  any  contro- 
versy about  the  fact  that  Lucas,  regarding  this  location  made  by 
the  Lindells  to  be  correct,  acquiesced  in  the  same,  and  agreed  to 
the  survey  made  by  the  Finneys  in  1832-3,  and  the  location  of  their 
permanent  fence  made  in  accordance  therewith,  fixing  their  e^kstern 
and  his  western  line.  The  further  fact  is  not  disputed,  that  the 
area  originally  left  between  the  Finney  fence  and  the  Lindells  waa 
slightly  in  excess  of  the  arpent,and  that  when  the  Lindells  erected 
their  permanent  fence  in  1832--3,  they  located  it  a  few  feet  west  of 
the  fence  first  erected  by  them,  thereby  reducing  the  open  space 
between  their  fence  and  the  Finney  fence  to  one  arpent  in  width, 
the  amount  claimed  by  Lucas.  It  is  not  denied  that  Lucas,  from 
the  date  of  his  deed,  in  1824,  to  the  day  of  his  death,  in  1842,  with 
the  knowledge  of  the  Lindells,  exercised  acts  of  ownership  over 
this  vacant  space,  and  claimed  it  as  his  own.  He  protected  it 
against  trespassers,  pastured  his  cattle  upon  it,  improved  its  sur* 
face,  and  paid  taxes  upon  it.     And  there  was  evidence  to  the  effect 
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that  one  of  the  Lindells  being  upon  the  kmd,  declared  Lucas  to  be 
the  owner  of  it,  and  stated  that  he  had  tried  to  buy  it,  bnt  could 
'  not  Lncas  kept  this  ground  vacant  as  a  ^^  look-ouf  to  the  north, 
and  as  a  means  of  egress  northward  to  the  St  Oharles  road  from 
his  residenoe,  which  was  immediately  south  of  it  It  is  not  denied 
that  the  Lindells,  prior  to  their  discovery,  in  1845,  that  the  line  of 
their  western  fence  was  not  in  fact  the  true  line,  constantly  recog- 
nized this  arpent  to  be  the  property  of  Lucas,  and  did,  on  various 
occasions,  and  to  various  persons,  so  declare  themselves. 

It  is  strenuously  contended,  however,  on  behalf  of  the  defend- 
ant, that,  as  the  location  of  the  Lindells'  west  line  was  made  by 
them  in  ignorance  of  their  true  boundary,  they  were  not  guilty  of 
any  fraud,  concealment,  or  willful  misrepresentation,  intended  to 
deceive  Lucas,  and  by  which  he  was  deceived  and  misled  to  his 
injury*  and  that  therefoi'e  they  are  not  estopped  from  claiming  to 
their  true  line. 

This  is  not  a  case  involving  the  general  doctrine  of  estoppel,  so 
ably  and  learnedly  discussed  by  the  distinguished  counsel  for  the 
defendant,  and  if  it  were  we  should  be  disposed  to  take  issue  with 
^  his  statement  of  the  law  on  that  subject     The  rigid  rule,  laid 

down  in  Pickard  v.  SearSy  6  Ad.  &  El.  469;  Boggs  v.  Merced 
Mining  Company,  14  Cal.  279,  and  kindred  cases,  has  been  some- 
what qualified  by  more  recent  adjudications.  But  the  question 
here  is,  whether  the  testimony  relating  to  the  practical  location  of 
the  boundary  lines  between  Lucas  and  the  Lindells,  in  1828  or 
^  1829,  and  their  acquiescence  in  the  same  for  a  period  of  nearly 

seventeen  years,  together  with  the  declarations  and  conduct  of  the 
parties  in  reference  thereto,  was  sufi&cient  to  warrant  the  jury  in 
inferring  therefrom  an  agreement  between  the  parties  establishing 
such  line.    We  think  it  was. 
I  In  Rockwell  v.  Adams,  7  Cow.  761,  Sutherland,  J.,  said: 

''  Now  I  apprehend  that  it  is  not  necessary,  in  order  to  make  an 
V  actual  practical  location  control   the  courses  and  distances  in  a 

deed,  that  the  party  making  such  location,  or  subsequently  recog- 
nizing it,  should  in  all  cases  know  that  the  effect  of  it  would  be 
to  give  him  less  land  than  he  would  otherwise  be  entitled  to, 
nor  that  there  should  be  an  express  agreement  to  abide  by  such 
line.  An  acquiescence  for  a  length  of  time  is  evidence  of  such 
^  agreement    When  the  line  has  been  acquiesced  in  for  a  great  num- 
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ber  of  years  by  all  the  pai*ties  interested  it  is  conclasiye  evidence  of 
an  agreement  to  that  line." 

In  Baldwin  v.  Brown,  16  N.  Y.  363,  supra,  it  whas  held  that  sach 
acquiescence  was  conclusive  evidence,  not  of  an  agreement  but  that 
the  boundary  fixed  was  the  true  boundary.  This,  as  we  have  before 
seen,  was  upon  the  theory  that  no  valid  parol  agreement  could  be 
made  in  such  cases  —  a  doctrine  which  does  not  obtain  in  this 
State. 

In  Dibble  v.  Rogers,  13  Wend.  539,  referring  to  the  charge  of  the 
judge  to  the  jury  in  the  trial  court,  it  was  said  :  "  He  instructed 
them  that  a  long  acquiescence  in  an  eiToneous  location  by  the  plain- 
tif[  would  authorize  them  to  find  that  the  plaintifi!  had  agreed  to  a 
location  different  from  that  given  by  his  deed;  and  whether  he 
knew  his  rights  or  not,  such  location  or  acquiescence  would  conclude 
him ;  and  if  the  jury  were  satisfied  that  the  plaintiff  had  agreed 
to  such  a  location  (of  which  his  long  acquiescence  in  the  location 
contended  for  by  the  defendant  was  evidence)  that  they  would  find 
for  the  defendants,  otherwise  for  the  plaintiff.  This  is  the  rule  of 
law  laid  down  by  this  court  in  Rockwell  v.  Adams,  7  Cow.  762;  and 
again,  after  a  second  argument,  in  the  same  cate,  in  6  Wend.  467. 
It  is  believed  that  the  authorities  referred  to  in  those  cases  fully  sus- 
tain the  principle.  See  1  Gaines,  363;  3  Johns.  8,  269;  7  id.  245,  per 
Van  Ness,  J.;  8  id.  367;  9  id.  100;  17  id.  29.  It  has  again  been 
recognized  in  the  recent  case  of  McCormich  v.  Bamum,  10  Wend- 
104;  and  in  Ktp  v.  Norton,  12  id.  130.  The  acquiescence  in  those 
cases  varied  from  the  period  of  17  to  40  years.  In  this  case  it  was 
about  twenty  years.  Those  cases  also  show  that  the  acts  and  decla* 
rations  of  the  parties  are  competent  evidence  upon  the  question  of 
location. 

In  Jackson  v.  McConnell,  19  Wend.  176,  it  was  held  that  acquies- 
cence was  evidence  of  an  agreement,  but  no  conclusive  evidence 
unless  continued  for  a  great  number  of  years.  The  rule  announced 
in  the  foregoing  cases  was  approved  in  Blair  v.  Smith,  supra,  and 
Taylor  v.  Zepp,  supra. 

It  follows  from  the  foregoing  aurthori ties,  that  the  defendants* 
instrnctious  number  10, 11,  13,  and  15,  should  not  have  been  given. 
Plaintiff's  instruction  number  2  needs  some  modification  to  mak€ 
it  conform  to  the  views  expressed  in  this  opinion. 

[Omitting  the  question  of  adverse  possession.  J 

It  necessarily  follows  that  the  judgment  of  the  Circuit  Courl^ 
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both  at  General  and  Special  Term,  mnst  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Judges  Napton  and  Shbrwood  concur.  Judges  Norton  and 
Henry  were  not  on  the  bench  when  this  case  waa  argued. 

Jtidgment  reversed. 

Nosx  BT  TBV  BxpoRTKR.— ^The  law  on  the  aubject  of  praoUcal  location  of  diTlslon 
lines  leems  to  bave  been  earlier  and  more  carefully  examined  In  the  New  YoriL  decis- 
lona  than  in  any  other  State.  As  the  subject  is  One  of  great  practical  importance,  we 
haTe  ihoucbt  that  a  review  of  those  decisions  might  be  useful  as  an  adjunct  to  the 
learned  treatment  of  the  subject  in  the  principal  case.  The  subject  is  naturally  diTis- 
tt^  Into  the  heads  of  Acquiescence  and  Agreement. 

Aeqnlceoence*— In  the  earliest  case  in  New  York  is  Joclcson  v.  Bowen^  1  Gaines,  888; 
A.  D.  18Q9L  It  ^ras  decided  that  an  adverse  possession  of  more  than  twenty  years  was 
a  bar  to  a  recovery  in  ejectment.  The  court  remarked  that  if  a  man  was  mistaken  in 
respect  to  bis  title,  but,  under  circumstances  showing  no  suspicion  of  imposition  or 
Ignorance,  acquiesced  in  a  possession  by  another  in  hostility  to  it,  for  the  length  of 
time  shown  In  this  case,  he  ought  to  be  concluded.  That  length  of  time  in  this  case 
was  thirty-six  years. 

In  Jddcson  ▼.DvsUn^,  2  Calnes,  196,  A.  D.  1804,  the  plaintilT's  lessor  and  the  defend- 
ant's predecessor  had  forty  years  before  employed  two  surveyors  to  run  a  line  between 
them,  and  the  derendact*s  predecessor  by  parol  agreed  to  remove  his  fence  to  the  line 
which  the  surveyors  found,  but  there  was  evidence  of  a  subsequent  parol  agreement 
between  tbe  plaintilTs  lesBor  aod  the  defendant,  in  effect  rescindlog  that  agreement. 
This  second  agreement  was,  that  if  a  suit  between  Klock,  defendant's  predecessor, 
and  Wills  should  be  decided  in  favor  of  Klock,  the  defendant  was  to  give  up  poBses- 
Blon  without  suit;  but  if  Wills  prevailed,  the  plaintiff's  lessor  was  to  abandon  his 
olaim.    No  evidence  as  to  the  event  of  that  suit  was  given.    Judge  Spbnckr  thought 
the  first  parol  agreement  binding,  but  held  it  rescinded  by  the  second ;  that  the  plain- 
tiff was  bound  to  show  tbe  result  of  that  suit ;  but  he  held  the  acquiesence  of  forty 
years  to  be  conclusive  In  favor  of  the  defendant.    Judge  Liyingston  held  the  first 
agreement  invalid,  because  it  was  not  acted  on,  but  agreed  with  Bpkncbb  as  to  the 
acquleeoenoe.    Judge  Thompson  held  the  first  agreement  not  affected  by  the  statute ; 
that  the  second  agreement  bad  nothing  to  do  with  the  case  as  it  stood,  or  that  the 
defendant  should  have  chosen  the  result  of  the  suit ;    and  that  the  plaintiff  was  enti- 
tled to  recover.    Judgment  of  nonsuit. 

In  JatHarm  v.  Vedder^  8  Johns.  8,  A.  D.  1808,  it  was  held  that,  where  a  partition  had 
been  made,  with  a  survey  and  a  map,  and  possession  had  been  taken  accordingly  and 
held  for  forty  years,  the  parties  were  concluded  from  contesting  the  correctness  of  the 
actual  location. 

In  Jadaon  v.  DUfendnrrfy  8  Johns.  900,  A.  D.  181)8,  it  was  held,  that,  where  a  location 
had  been  made  under  a  deed  and  survey,  and  undisturbed  possession  held  accordingly 
for  thirty-eight  years.  It  should  prevail,  although  subs  quently  made  to  appear  inac- 
curate. 

In  Jadaon  v.  Ogdcn^  7  Johns.  288,  A.  D.  1810,  the  grant  was  uncertain  and  ambiguous 
as  to  location,  but  there  had  been  an  acquiescence  of  seventeen  or  eight<»en  years,  dur- 
ing which  the  land  bad  been  cultivated  and  become  valuable.  The  plaintiff  also  had 
purchased  under  defendant's  title,  taking  a  deed  recognizing  the  lines  thus  located. 
A  majority  of  the  court  held  this  to  be  conclusive.  But  Judge  Van  Niss  dissented, 
holding  that  the  grants  conferred  no  title  on  the  defendant,  and  that  such  a  length  of 
poflsession  was  not  sufficient  to  make  title.  He  says,  at  page  246 :  **The  extent  which 
we  have  hitherto  gone  is,  that  when  two  persons  already  having  a  title  have  settled 
the  line  of  division  between  them,  or  when  one  having  title  has  made  an  actual  loca- 
tion, according  to  what  he  supposed  to  be  his  true  line,  and  his  neighbors  have  acqui- 
esced in  such  location  for  a  considerable  length  of  time,  the  boundary  thus  estab^ 
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lished  iihall  remain  undiitiirbed .     But  in  this  case  my  brethren  go  greatly  beyond  the 
principle  of  our  former  decisions^*' 

In  Jackwn  t.  Douglaw^  8  Johns.  ^,  A.  D.  1811,  where  there  woe  no  unoertalnty  na 
to  the  true  location  of  two  adjoinlnff  lota  of  land*  the  single  fact  thai  one  of  the  plain- 
tllTs  lessors,  eight  years  before,  bad  pointed  out  a  mistaken  line,  which  was  fenced 
accordingly,  was  not  sufficient  to  conclude  the  plaintllf. 

In  Jackaon  v.  Oarduer,  8  Johns.  894,  A.  D.  1811,  It  was  held  that,  where  A.  Toluntarlly 
surrendered  a  lease  and  took  a  new  leasoi  and  afterward  claimed  under  the  old  lease, 
he  could  recover  no  more  land  than  what  he  could  prove  with  absolute  certainty  was 
covered  by  the  old  lease  ;  especially  after  the  premises  claimed  had  been  In  posseaslon 
of  another  for  sixteen  years,  who  had  made  valuable  improvements. 

In  Stuifwmnt  v.  Tompkint^  9  Johns.  81,  A.  D.  1812^  there  was  a  crooked  fence  between 
the  parties,  which  the  plaintllf  proposed  to  the  defendant  to  straighten.  Accord- 
ingly the  plaintiff  eraplojred  a  survejror,  who,  to  the  knowledge  of  the  defendant,  and 
without  objection  on  his  part,  ran  a  straight  line.  The  plaintiff  removed  the  fence  to 
this  line,  and  the  defendant  pulled  It  down.  The  plaintiff  brought  trespass.  The 
defendant  showed  that  he  and  his  ancestors  had  been  possessed  of  the  focus  fn  goo  for 
more  than  twenty-live  years,  and  that  dartngall  that  time  the  erooked  fence  had  been 
the  boundary.  Also,  that  before  the  plaintiff's  removal  of  the  fence  he  objected  to  It. 
The  plaintiff  was  defeated. 

In  JocfcHm  V.  SmiOi^  9  Johns.  100,  A.  B.  1812,  It  was  held  that  where  a  survey  was 
made  by  the  direction,  and  under  the  observation  of  the  grantee^  he  cannot,  after  the 
lapse  of  twenty-eix  years,  vary  the  location.  The  grant  in  question  was  **  for  the  use 
of  the  gospel,"  but  the  court  do  not  seem  to  lay  any  stress  on  the  peoollar  sacrsddess 
of  the  purpose. 

In  Jatikton  v.  JkfcCon,  10  Johns.  STT,  A.  D.  1818,  it  was  proved  that  the  immediate 
predecessor  of  the  lessor  of  the  plaintiff  had  repeatedly  confessed  that  he  was  pres- 
ent when  the  line  was  run  by  the  king's  surveyors,  and  that  the  line  set  up  by  the 
defendant  was  the  one  he  referred  to.  This  line  had  been  recognized  on  both  sides 
for  forty-one  years.    Held,  conclusive  against  the  plaintiff. 

In  Jackwn  v.  Van  Coiiear^  11  Johns.  127,  A.  D.  1814,  the  parties  had  made  a  new  sur- 
vey, and  agretd  on  the  line  run  thereon  as  the  true  boundary.  Positive  acts  of  acqui- 
escence were  shown,  and  after  nineteen  years  the  line  thus  established  was  held  oon- 
ilusire.    But  this  was  expressly  placed  on  the  ground  of  the  agreement. 

In  JackmJi  v.  Frter^  17  Johns. 29,  A.  D.  1819,  the  pruprletora  of  the  patent  had  parti* 
tioiiod  tbe  same  by  actual  survey,  and  the  lot  In  question  had  been  improved  more 
than  twenty  years,  and  the  defendant  had  possessed  it  fourteen  years.  A  Terdlct  for 
defendant  was  sustained.  The  decision  vras  placed  on  the  ground  of  the  original 
agreement. 

In  Ritckwdl  v.  AdamSt  7  Cow.  781,  A.  B.  1827,  action  of  replevin,  tried  in  18V»,  it  does 
not  appear  how  long  the  acquiescence  had  been.  The  lands  were  wild,  and  no  occu- 
pation was  shown  except  cutting  of  timber,  and  there  had  been  no  agreement  as  to 
the  line.  But  the  court  held  that  where  the  line  has  been  acquiesced  In  for  a  great 
number  of  years,  by  all  the  parties  Interested,  it  Is  conclusive  evidence  of  an  agree- 
ment to  that  line ;  citing  Jackaon  v.  Boioeii,  Jacfeaon  v.  Vedder  and  //icftsrm  v.  DUfen^ 
dorf,  and  adding,  '*  In  each  of  these  cases  erroneous  locations  had  been  made,  and 
they  had  been  acquiesced  in  (not  with  a  full  knowledge  that  they  were  erroneoua,  but 
under  a  belief  thia  they  were  4H>rrecti,  for  from  thirty  to  forty  years.**  The  court  also 
hold  that  an  actual  practical  location  will  control,  although  the  party  does  not  know 
that  Its  effect  will  be  to  give  him  less  land  than  he  would  otherwise  be  entitled  to,  and 
that  there  need  be  no  express  agreement  to  abide  by  the  line.  And  the  court  then 
adopt  and  sanction  Van  Nbsb*  dissenting  opinion  In  Jaekmn  v.  Ouden  as  the  true  rule. 
The  verdict  for  defendant  was  set  aside  The  action  was  tried  again  in  1898(6  Wend. 
467,  A.  n.  1831),  and  eleven  years*  acquiescence  was  shown.  The  plaintiff  had  a  verdict. 
Chief  Justice  8a  VAQB  said  the  question  was  the  same  as  in  7Cowen,  adopted  the  law 
there  laid  down,  and  denied  a  new  trial.  From  this  decision  error  was  brought,  and 
the  case  came  up  again  In  1838,  before  the  Court  of  Errors  {16  Wend.  285),  and  this  is  the 
ftarting  point  back  to  which  all  subsequent  decisions  go.    Chancellor  Walworth  laid 
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dovrntlite  mi*:  **Wltere  thtore  eui  be  no  real  doubt  as  to  bow  tbe  premlMS  sboold  be 

located,  aooordln^  to  oertmin  and  known  boundaries  deaoribed  In  the  deed  to  ettab-^ 

llrii  a  praotfcal  location  different  tberefiom,  which  shall  deprlye  the  pait|r  claiming 

under  the  deed  of  his  legal  rights,  there  roust  be  either  a  looatlon  whloh  has  been 

aeqniesoed  In  for  a  suffldeot  length  of  time  to  bar  a  right  of  entry  under  the  statute 

of  limitations  la  rtaiatlon  to  real  estate ;  or  the  erroneous  If  oe  must  bare  been  agreed  - 

upon  between  the  parties  claiming  the  land  on  both  sides  thereof ;  orthe  party  whose 

rlWht  Is  to  be  thus  barred  must  hare  silently  looked  on  and  seen  the  other  party  doing 

acts,  orsubjeetinir  himself  to  expenses*  In  ^elation  to  the  lend  on  the  opposite  side  of 

the  Une*  whleh  would  be  an  Injury  to  hlm^  and  which  he  would  not  hsTe  done  If  the 

line  had  net  been  so  located.  In  whloh  case,  perhajm,  a  grant  might  be  presumed  i0ttMi» 

the  twenty  years.'*   Senator  Maibov  In  a  long  and  elaborate  opinion  reviews  all  the 

cases,  and  coooltides  that  poeseaalon  for  less  than  twenty  years  had  never  been  held  a 

bar,  except  In  three  cases,  namely:  Ogden,  Van  Oorlear  and  Qardner.    He  lays  down 

the  mle  **  that  where  the  boundaries  in  the  deed  are  clear  and  unambiguous  and  the 

land  thereby  described  can  be  easily,  and  without  doubt  or  conjecture,  ascertained,  no 

aeqnlesoenee  or  recognition,  however  unequivocal  or  often  repeated,  can  have  the 

effect  of  depriving  the  party  of  his  possession  of  land,  unless  that  acquiesoence  be 

continued  In  for  at  least  twenty  years.'*   He  continues:  **When  lands  have  been 

kx»ted,  and  such  location  acquiesced  in  for  auy  time  less  than  twenty  years,  either 

with  or  without  agreement,  and  during  the  oontlnuaoce  of  such  acquiescence,  with 

the  knowledge  and  assent  of  the  party,  but  without  objection,  buildings  are  erected 

and  ImproTcments  made  on  the  land  thus  possessed,  the  owner  of  the  fee  will ,  never* 

theless*  at  law,  be  entitled  to  reoover  bis  land,  but  the  party  buildingor  improving  is 

not  remediless;  full  and  perfect  reUef  and  protection  is  afforded  him  In  chancery," 

namely,  by  a  perpetual  Injunction  against  the  action  at  law.    A  new  trial  was  granted 

with  but  one  dissenting  voice. 

Intermediate  0th  Wendell  and  Iflth  Wendell,  the  case  of  MeCormHOt  v.  Bammn,  10 
Wend.  104,  was  decided  In  1B88.  Here  It  was  held  that  an  owner  of  land  was  bound  by 
a  division  line,  recognised  by  his  surveyor  as  correct,  where  the  owner  has  given 
deeds  In  conformity  to  a  map  and  field  book  made  by  the  surveyor,  and  noeffldent 
attempt  Is  made  for  twenty-two  years  to  correct  the  line.  Also,  Kip  v.  NortoUt  It 
Wend.  127,  in  1884,  In  which  mere  acquiesoence  for  five  yesrs  was  held  inconclusive. 
Also,  DfJbbU  V.  Borers,  18  Wend.  686,  in  1886,  in  which  the  court  held  an  aoqulescenoe  of 
twenty  years  oonduslve. 

Clark  V.  Weiheih  19  Wend.  8S0,  A.  D.  1838,  decided  that  where,  In  a  description  In  a 
deed,  coune,  distance  and  monument  are  given,  the  premises  must  be  located  accord* 
Ing  to  the  deed,  and  all  parol  evidence  of  the  intent,  acts  and  declarations  of  the  par- 
tlea,  going  to  establish  a  different  location,  is  inadmissible  as  contradicting  or  varying 
the  deed,  unless  a  possession  be  shown  under  claim  of  title  for  such  a  length  of  time 
as  will  bar  a  recovery  in  an  action  of  ejectment.  If,  however,  doubt  or  uncertainty 
exist,  owing  to  the  vagueness  or  obscurity  of  the  description,  or  tbe  decay  or  destruc- 
tion of  the  monument,  such  evidence  is  admissible  in  aid  of  the  deed.  An  actual 
location  by  offreemcnl  different  from  the  deed  will  be  obligatory.  Judge  Ck>WBN  says 
tbe  defense  of  title  by  acquiesoence  for  less  than  tbe  statutory  period  Is  In  the  face  of 
the  statute  of  frauds,  and  also  contnvenes  the  doctrine  of  parol  evidence.  It  would 
seem  at  first  sight  that  Judge  Cowbh  does  not  exactly  know  what  to  do  with  Adcung 
sod  AoefciMQ,  nor  fully  understand  on  what  ground  the  reversal  was  there  put,  but  inas- 
much as  the  Supreme  Court  were  reversed,  be  himself  has  no  compunctions  about 
**  going  back  **  on  the  doctrine  overruled .  On  a  closer  examination  we  do  not  see  that 
his  doctrine  differs  from  that  of  the  court  above. 

Thedoetrine  of  **  oral  conveyance  **  seems  to  have  been  **  laid,"  perhaps  stunned, 
by  Judge  Ck)WER*B  tremendous  and  unanswerable  onslaught,  until  1868,  when  it 
'*  walked  "  again  in  dark  v.  Baird,  0  N.  Y.  183.  This  case  decided,  that,  where  a 
grantor  at  the  time  of  the  execution  of  the  deed  put  the  purohaser  in  possession,  and 
pointed  out  the  boundaries,  but  the  boundaries  so  pointed  out  embraced  land  not 
included  In  the  deed,  occupation  with  the  consent  of  the  grantor  for  a  less  period 
than  that  required  by  statute  to  bar  a  right  of  entry  gave  the  purchaser  no  title  to 
the  lands  not  covered  by  the  deed.   Judge  Oowbm*b  doctrine  Is  expressly  sustained. 
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Down  to  this  time  the  conolusfTODeaB  of  aoquieaoenoe  had  been  beaed  opon  th« 
notion  that  It  waa  evidence  of  a  parol  agreement  establiablnir  the  line.  But  this  Idea 
was  exploded,  in  1867,  in  Baldwin  v.  Broum^  16  N.  Y.  8G0I,  whioh  pat  the  doctrine  <m 
the  true  ground,  namely,  that  the  acquiescence  is  oonolusiye  eridenoe  that  the  loca- 
tion is  correct.  It  became  material  to  decide  this  in  answer  to  the  argument  that 
where  the  location  was  erroneous  no  l>ar  could  be  inferred,  beoauee  an  agreement 
founded  on  a  mutual  mistake  of  facts  Is  not  obligatory.  But  the  remark  that  **  theve 
may  be  cases  in  which  an  express  agreement  recognizing  an  erroneous  boundary  will 
oonelude  a  party ;  as  where  the  other  party,  acting  upon  the  faith  of  such  agreements 
has  made  expensive  improvements,  the  benefit  of  which  will  be  lost  to  him  if  the  line 
Is  disturbed,"  seems  obiter.  Acquiescence  of  more  than  forty  years  was  shown  In  this 
ease,  and  the  court  say;  **The  plaintiff  is  precluded,  on  principles  of  public  poilcyt 
from  setting  up  or  insisting  upon  a  line  in  opposition  to  one  that  has  been  steadily 
adhered  to,  upon  both  sides,  for  more  than  forty  years.** 

Judge  CowEH's  doctrine  was  also  approved  in  Terry  v.  OiandHer,  U  N.  Y.  886,  A.  D. 
1857. 

In  Reed  v.  I^rr,  36  N.  Y.  116,  A.  D.  1806,  which  was  a  case  of  practical  location  and 
acquiescence  for  more  than  twenty  years,  the  case  of  Baidwin  v.  Brown  was  followed 
and  approved,  and  its  reasoning  adopted.  See,  also,  Jones  v.  8mUh^  64  N .  Y.  180;  Stenih 
oH  v.  Pairidi,  68  id.  460. 

In  the  same  year  the  question  waa  reviewed  In  a  learned  and  exhaustive  opinion,  la 
HvbbeJH  V.  McCuHoeli^  47  Barb.  287.  The  plaintiff  alone,  more  than  twenty  years  before, 
ran  an  erroneous  line  through  woods,  on  uncultivated  and  unimproved  lands,  having 
previously  been  told  by  the  defendant  that  the  defendant  would  abide  by  the  line  as 
he  should  find  It,  and  having  subsequently  described  it  as  run  to  the  defendants  but 
the  defendant  not  having  assented  to  it,  and  it  not  being  fixed  or  adopted.  There  be- 
ing no  adverse  holding  proved,  this  was  held  not  to  amount  to  a  practical  location, 
because  there  was  no  original  agreement  of  minds,  and  no  subsequent  acquiescence 
except  silence.  The'court  say:  "  There  has  been  In  the  early  cases  a  good  deal  of  con- 
founding of  posseasions  that  began  adversely,  with  this  new  method  of  getting  round 
the  statute  of  frauds,  nowcalted  *  practical  location ;  *  but  It  Is  time  that  possession 
begun  adversely  and  possession  claimed  to  have  begun  under  practical  location.  If 
there  is  any  difference,  should  be  In  some  way  distinguished.'*  The  court  find  the 
origin  of  '*  practical  location  **  in  an  acquiescence  between  the  parties  in  a  line 
known  and  understood  by  them,  of  such  a  length  of  time  as  to  be  identical  with 
**  time  immemorial/'  or  "  time  out  of  memory."  "  Rather  than  disturb  such  an  ancient 
line,  it  was  the  policy  of  the  law  to  presume  a  grant." 

In  Beed  v.  McCnuri^  41 N.  Y.  441,  A.  D.  1860,  it  was  held  that  a  parol  assent  as  to  the 
location  of  a  boundary  fence,  and  the  actual  erection  of  the  fence,  followed  by 
mutual  occupation  and  acquiescence  for  a  few  months,  Is  not  sufflclent  to  change  the 
true  line,  and  that  "scarcely  less  than  twenty  years"  would  effect  such  change. 

The  substance  of  these  authorities  on  the  point  of  acquiescence^  seems  to  be  this: 

Where  the  deacriptUm  of  the  premiaee  in  a  deed  U  definite,  certain  and  unambigwmt,  no 
extrinsic  evidence  is  admiuQAe  to  show  a  different  location,  uhtees  a  poeeeetUm  beehown 
vnderdaim  of  tUJefor  ttieh  a  leugtfi  of  time  as  to  bar  a  reeoveryin  ek^tmenL  If,  however, 
the  deecription  te  voffue,  obeeure  or  ambtguow,  or  the  monumenta  referred  to  have  become 
decayed  or  destroyed,  such  evidence  is  admissible  in  old  of  the  deed, 

Ajrreement*— Let  us  next  inquire  what  kind  of  an  agreement  is  necessary  to  effect 
a  practical  location . 

As  we  have  seen,  a  majority  of  the  court  in  JaekMn  v.  Dyiling  thought  that  a 
parol  agreement  to  abide  by  a  certain  division  line  will  be  sufflclent  to  prevent  either 
party  from  claiming  an  ejectment,  though  it  will  not  pass  the  lands.  But  this  was  an 
agreement  that  had  been  recognised  for  forty  years. 

SeOiek  v.  Addams,  15  Johns.  197,  was  an  action  of  trespass  for  cutting  tlmb«A-  There 
had  been  a  general  submission  by  bond  seven  years  before,  of  all  controversies  and 
demands,  and  lyider  this  the  arbitrators  had  fixed  a  boundary  line.  This,  the  court 
said,  would  have  enabled  the  defendant  to  maintain  ejectment,  and  Justify  the 
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SPiepani  ▼.  Rvsrs,  15  Johns.  407,  wis  aasumpelt  to  reooTer  damacee  for  breach  of  an 

tttaemeot  under  aeal,  by  which  the  plaintiff  and  defendant  appointed  certain  penone 

to  partition  oertain  lands  between  the  parties.    The  defendant  had  refused  to  abide 

l»j  the  award.    It  was  held*  that  the  plaintiff  was  not  entitled  to  reoorer  any  part  of 

the  consideration  In  a  deed  of  the  premises  which  he  had  executed,  his  grantee  neyer 

Having  been  evloted,  and  his  liability  being  merely  contingent ;  and  they  further 

remark,  **  tha  partition  made  by  the  persons  appointed  for  that  purpose  might  be  con- 

aldered  In  the  nature  of  an  award  of  arbitrators,  which,  though  It  might  not  have  the 

operation  of  conveying  the  land,  might  estop  the  defendant." 

In  Jocfcson  t.  Ongsr,  6  Cow.  883,  an  action  of  ejectment,  the  question  was  of  location. 
This  depended  on  a  submission  of  the  boundaries  to  arbitration  by  R.  H.,  deceasedi 
as  attorney.  It  was  undertaken  to  prove  the  execution  of  the  power  of  attorney,  and 
tlie  ooort  also  admitted  proof  of  a  parol  submission  under  it,  and  of  a  parol  award. 
On  review,  the  court  held  the  power  not  properly  proved,  and  granted  a  new  trial  for 
that  reason.  Then  the  court  remariced«  **  without,  however,  intending  to  express  a 
dsdnlUve  opinion  upon  the  subject,  that  the  submission  and  award,  though  relating 
to  real  estate  and  by  parol,  were  valid,  and  not  within  the  provisions  of  the  statute  of 
frauds,**  and  continued  so  to  remark  for  a  page  and  a  half,  citing  Jaekmm  v.  DytHng, 

In  Boberttan  t.  JfeA'efl,  12  Wend.  618,  tried  In  1881,  there  was  a  submission  In  writing^ 
not  under  seal.  In  1880.  to  arbitrators  concerning  a  division  line,  and  a  written  a^ard. 
This  was  held  conclusive  on  the  ground  of  estoppeL  The  cases  relied  on  were  thoee 
above  dted.    This  seems  to  be  the  first  decision  necessarily  involving  the  question. 

DavU  ▼.  Towntend,  10  Barb.  888,  tried  in  1850,  was  an  action  of  trespass,  involving  a 
division  line  and  fence  betvreen  two  farms,  which  had  stood  for  thirty  years.  The 
plaintiff  showed  title  to  the  locus  in  quo,  but  the  defendant  showed  an  oral  agreement 
on  the  part  of  the  plaintiff,  that  the  fence  might  be  straightened,  in  pursuance  of 
which  defendant,  about  six  years  before,  moved  the  fence  eighteen  inches  over  upon 
the  plaintiff's  indosure.  For  that  act  this  action  was  brought.  It  was  proved  that 
the  plaintiff  objected  pending  the  removal,  and  no  consideration  was  paid.  Verdict 
for  defendant.  On  review,  the  court  say :  "  It  has  been  repeatedly  held  that  a  parol 
agreement  to  ascertain  and  establish  a  boundary  line  between  the  owners  of  adjoin- 
ing lands,  which  U  in  dUffuU  aitd  in  BO¥ne  deffree  unknown  and  luidefinedt  either  directly 
by  the  parties  themselves,  or  through  the  submission  to  an  award  of  others,  is  not  an 
agreement  which  extends  to  the  title,  and,  therefore,  not  within  the  provisions  of 
the  statute  of  frauds."  ^  But,  where  the  line  is  already  well  known  and  established; 
where  It  haa  been  recognised  and  acquiesced  In  by  the  adjoining  owners;  and  more 
especially  where  it  is  Indicated  and  marked  out  by  fences  or  other  permanent  monu- 
ments to  which  they  have  claimed  and  occupied  for  a  sufficient  length  of  time  to  bar 
an  entry,  a  parol  agreement  to  change  it  differs  entirely  in  its  effect  from  that  to 
which  I  have  before  referred,  and  does  extend  to  the  title."  A  new  trial  was 
granted. 

Vaturgl^  v.  TtaUnr,  flS  N.  T.  Ml,  was  an  action  of  trespass  involving  a  disputed  divis- 
ion line.  The  plaintiff  produced  evidence  that  he  and  his  predecessors  had  possessed 
the  locus  in  quo  more  than  twenty  years,  but  the  paper  title  was  not  given.  Tha 
defendant  gave  evidence  tending  to  show  that  the  true  line  was  elsewhere,  and  that 
the  plaintiff*s  occupation  was  by  special  permission .  It  was  also  shown  that  the  line 
was  in  dispute  in  1848,  and  that  then,  as  defendant  claimed,  an  agreement  was  orally 
made  that  a  survevor  should  run  and  ilx  the  line,  and  that  the  parties  should  abide 
by  It,  and  put  tha  fence  on  It.  The  plaintiff  claimed  that  it  was  only  one  end  of  tha 
Une  that  was  in  dispute.  The  surveyor  did  run  and  fix  the  line,  but  it  was  a  disputed 
question  of  fact  whether  he  ran  the  whole  line  or  not.  The  new  line  took  some  land 
in  one  place  from  the  defendant,  which  the  plaintiff  availed  himself  of.  In  another 
place  the  line  so  run  would  deprive  the  plaintiff  of  land,  and  this  he  objected  to,  and 
when  the  defendant  commenced,  three  years  after,  to  move  his  fence  to  the  new  line, 
plaintiff  brought  this  action.  There  was  a  verdict  for  plaintiff.  The  court  held  that 
it  is  the  policy  of  the  law  to  permit  parties  to  settle  and  adjust  doubtful,  uncertain 
and  disputed  facta  between  themselves,  and,  when  so  settled  upon  a  good  considera- 
tion, not  to  parmlt  them  afterward  to  be  brought  Into  dispute.    That  a  disputed 
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IndflOnUeor  tmoertain  ixmndarjr  iloe  between  adjoining  proprieteie  may  be  flxed  hf 
parol  or  arbttnunent.  But  an  asreement  by  parol  to  eslablteh  a  new  line,  where  the 
boundary  to  not  tndeflnfte  or  nuoertaln,  la  void.  That  the  force  of  such  agreement  m 
by  way  of  estoppel. '  Verdlet  suBtalned . 

It  had  been  preTloualy  held  In  2^srrtf  ▼.  Chandler,  16  N.  T.  864,  that  such  an  agree- 
ment, where  then  was  no  uncertainty  In  the  grants,  and  no  adverse  possession,  waa 
void,  and  this  waa  appmved  In  Votburgh  t.  Ttator.  In  the  former  case,  A  and  hia 
grantors  having  possessed  land  on  both  sides  of  a  dtt^  for  more  than  twenty  years, 
under  claim  of  title  by  deed,.  A  by  parol  agreed  with  B,  who  claimed  some  of  the  land 
sa possessed  on  onesided  that  the  ditch  should  constitute  the  divlston  line,  and  B 
entered  and  kept  posseosion  accordingly  for  live  years.  SbUL,  not  to  affect  the  tttie, 
and  that  A  could  recover  posseasloOi 

The  substance  of  these  authorities  seems  to  be  this ; 

A poarail agreement  bettceen  etiifaeenb  oumen  of  landUtJIxa  dlapnAed  dMtkm  U  eoM 
andbinditto by  wmg of  eetoppei in tha&e eaam  loAerethennsnt feaoindejlntts, utiMrtaiii,  er 
imtdgiwiMthatthctruaUneUnUamerUd^ 
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(64  Mo.  ass.) 

Sxemptianfivm  exeeution  of  parinenh^  (meU, 

On  ezecatloa  against  members  of  a  partnership,  the  defendants  are  not  entitled* 
either  jointly  or  seTeraJIj,  to  an  exemption  of  the  partnership  assets,  nndex 
a  statutory  exemption,  to  a  certain  amount  of  "any  other  property,**  beslda 
specified  articles,  allowed  to  heads  of  families.    (See  naie,p.  246.) 

ACTION  on  a  sheriff's  bond  to  recoTer  for  a  breach  of  duty  in 
deliTering  up  attached  property.     The  opinion  states  the 
case. 

E,  J.  MoniagtiBy  for  appellants. 

W.  H.  Phelps,  for  respondents,  cited  Stewart  y.  Brovm  87  N. 
Y.850;  Knapp  v.  Bartletty  23  Wis.  68;  Oilman  v.  WiUiami,  7  id. 
829;  Ki&kaddon  v.  Jones,  63  Mo.  190. 

Henbt,  J.  In  September,  1874,  B.  L.  Billingsley  ft  Ca  com- 
menced a  suit  by  attachment  against  Kent  and  Black,  and  said 
attachment  was,  by  defendant  Spencer,  then  sheriff  of  Jasper 
county,  levied  upon  personal  property  belonging  to  Kent  and 
Black  as  partners.  Kent  and  Black  were  each  the  head  of  a 
family,  and  neither  of  them  owned  any  property  mentioned  in  the 
first  and  second  subdivisions  of  the  ninth  section,  of  chapter  55, 
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Wagn.  Stat  603.     Kent  had  hoasehold  goods  of  the  value  of  three 
hundred  dollars,  and  Black  had  honsehold  goods  of  the  ralne  of 
one  hundred  and  twenty-five  dollars,  and  a  set  of  carpenter's  tools 
worth  about  thirty-five  dollars.  The  partnership  goods  levied  upon 
by  the  sheriff  were  of  the  value  of  one  hundred  and  fif  fcy  dollars. 
Defendants,  Kent  and  Black,  claimed  the  property  under  the 
eleventh  section  of  chapter  55,  which  provides  that  ^^  each  head  of 
a  family,  at  his  election,  in  lieu  of  the  property  mentioned  in   the 
first  and  second  subdivisions  of  section  nine,  may  select  and  hold 
exempt  from  execution  any  other  property,  real,  personal  or  mixed, 
or  debts  and  wages,  not  exceeding  in  value  three  hundred  dollars." 
The  sheriff  allowed  their  claims,  and  returned  to  them  the  prop- 
erty he  had  attached.    Billingsley  &  Co.  prosecuted  their  said  suit, 
and  at  the  May  term,  1873,  of  the  Common  Pleas  Court  of  Jasper 
county,  recovered  a  judgment  against  Kent  and  Black  for  tl05.50. 
Afterward  a  special  execution  was  issued   on  said  judgment  and 
placed  in  the  hands  of  the  sheriff  of  Jasper  county,  one  Zane,  who 
duly  returned  thereon  that  he  could  not  find  the  attached  property, 
and  the  present  suit  was  instituted  against  Spencer,  and  the  other 
defendants;  his  sureties  on  his  official  bond,  to  recover  for  the 
alleged  breach  of  duty  on  the  part  of  Spencer,  in  delivering  to 
Kent  and  Black  the  attached  property. 

There  was  a  trial  in  the  Common  Pleas  Court  of  Jasper  county 
which  resulted  in  a  verdict  and  judgment  for  defendant,  from  which 
an  appeal  has  been  duly  taken  by  plaintiff  to  this  court  and  the 
only  question  presented  for  determination  is  whether  one  or  more 
of  the  members  of  a  partnership  are  severally  or  all  of  them 
jointly  entitled  to  partnership  assets,  to  the  amount  specified  in 
section  11  as  exempt  from  execution  under  sections  9  and  11  ? 

They  cannot  claim  the  exemption  as  a  partnership,  for  a  part- 
nership cannot  be  the  head  of  a  family.  If  they  can  severally 
claim,  how  is  the  officer  to  determine  what  specific  portion  of  the 
assets  belongs  to  the  claimant,  without  first  making  a  settlement  of 
the  partnership  accounts,  as  between  the  partners,  and  also  as 
between  the  firm  and  its  debtors  and  creditors  ? 

Neither  partner  exclusively  owns  any  of  the  assets,  nor  until  a 
final  settlement  of  the  partnersliip  business  could  the  officers  deter- 
mine the  interest  of  either  member  in  the  assets  of  the  firm.  The 
amounts  of  money  invested  by  them  respectively  would  be  no  crite* 
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rion,  for  the  partner  who  famished  in  the  first  instance  the  largest 
amount  of  capital,  on  final  settlement  might  be  foond  to  have  no 
interest  whatever  in  the  assets  then  on  hand.  Supposing  a  debt  due 
to  the  firm  be  garnished,  could  one  partner  claim  the  exemption  out 
of  that  indebtedness,  and  the  officer  allow  him  individually  a  giyen 
amount,  and  the  plaintifF  in  the  execution  recover  the  balance  against 
the  debtor,  thus  dividing  into  two,  or  more,  his  single  obligation  to 
the  firm  ? 

The  difficulties  are  not  obviated,  where,  as  in  the  case  at  bar,  all 
the  partners  severally  claim  the  exemption,  for  still  there  would 
have  to  be  a  settlement  of  the  partnership  business  in  order  to  deter- 
mine what  to  allow  each  member.  The  state  of  the  accounts,  as 
before  remarked,  might  be  such  that  one,  or  more  of  the  firm, 
would  have  no  interest  whatever,  and  the  others  would  have  an 
excess  over  the  amount  exempt;  and  if  the  officer  allowed  each  his 
exemption  the  creditor  would  be  prevented  from  having  applied  to 
his  debt  that  excess  thus  given  to  a  partner,  or  partners,  who  have 
no  interest  in  the  assets.  If  instead  of  severally  claiming,  they 
make  a  joint  claim  to  the  exemption  of  the  amount  specified  in  the 
eleventh  section,  it  might  be  that  each  of  the  members,  but  one, 
owned  all  the  property  in  kind  and  amount  specified  in  the  eleventh 
section,  and  had  no  right  to  the  exemption. 

The  fact,  that  the  difficulties  suggested  could  not  have  occurred 
in  the  case  at  bar,  is  no  answer  to  the  argument,  for  that  they  would 
occur  in  a  vast  majority  of  cases,  is  conclusive  against  the  con- 
struction of  the  statute  contended  for  by  respondent.  The  law 
declares  the  exemption  in  favor  of  a  head  of  a  family,  and  this 
precludes  the  officer  from  allowing  it  to  the  partners  jointly. 

We  are  satisfied  that  the  eleventh  section  does  not  embrace  either 
a  partnership,  or  the  members  of  the  firm  severally  or  jointly,  as  to 
partnership  property,  and  this  view  is  sustained  by  Pond  v.  Kifn* 
ball,  101  Mass.  105;  In  re  Handlin,  3  Dill.  290;  BonsaU  v.  Chmly, 
44  Penn.  St.  447;  Ouptil  g.  McFee,  9  Kans.  30.  The  courts  of 
New  York,  Wisconsin  and  North  Carolina,  hold  otherwise,  but  the 
weight  of  authority  and  argument,  we  think,  sustains  the  conclu- 
sion  we  have  reached. 

Judgment  reversed  and  cause  remanded.  The  other  judges  con- 
curring except  Sherwood,  J.,  absent.  Judgment  reversed. 

Y(on  BT  THE  RxPOBTBR.—  A  roTiew  of  the  authorities  will  show  that  while  there  is  eon* 
flict  upon  this  question,  yet  so  tar  as  there  is  anjr  deliberate  and  weil-oonaidered  erpreii 
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the  eooita  of  New  York  stand  alone  in  opposition  to  the  doctrine  of  the  principal 
Whetiier  the  majority  have  the  better  reason  may  well  be  doubted.  We  premise  by 
pointiwg  out  that  the  statatoiy  exemptions  are  substantially  alike  in  all  the  States;  the 
laagaage  used  designates  the  sbigular  number.  The  following  are  the  principal  decisions, 
pro  and  coi*.    In  agreement  with  the  principal  case : 

BbnsoIZ  T.  CanOy^  44  Penn.  8t.  442,  A.  D.  1868^  was  the  case  of  distress  against  joint 
owners  of  chattels.    The  court  say :  "  Joint  debtors  are  certainly  not  within  the  letter  of 
the  statute.  The  words  are.  'properly  to  the  value  of  $800,  ezclusiTe  of  all  wearing  apparel 
of  the  d^endant  and  hiafamilUftaid  all  Bibles  and  school  books  in  use  iRihe  family  (which 
shaD  remain  exempt  as  heretofore),  and  no  more,  owned  by  or  tn  possession  of  any  dehtor, 
■hall  be  exempt  from  levy  and  sale  on  execution  or  by  distress  for  rent.* "    **  It  seems  to 
me  quite  apparent  that  the  execution  or  warrant  against  which  the  exemption  may  be 
Haimed,  must  be  such  as  is  levied  on  several  property.    To  hold  otherwise,  where  the  exe- 
eutSon  is  lofait,  and  the  levy  is  on  Joint  property,  would  be  to  allow  each  one  of  the  Joint 
debtors  to  dalm  the  exemption.*'    **  It  is  the  'debtor,*  the  'defendant,*  and  *his  family,*  who 
•re  described  aa  the  beneficiaries  of  the  statute,  and  the  words  used  are  to  be  first  resorted 
to  in  ascertaining  the  legislatlTe  meaning.    They  are  ordinarily  to  be  taken  in  their  usual 
Import,  nnliwn  a  more  extensive  or  general  signification  be  evidently  required  by  some 
ether  rale  ol  construction.    '  Ubi  lex  est  epedaUs,  et  ratio  ejw  generaHASy  generdliter  ac- 
dpieruia  est.*    For  Instance,  if  it  should  be  provided  In  a  general  statute  that  stay  of  exe- 
cution, or  some  other  privilege,  should  be  allowed  to  'debtors,*  who  should  apply  for  it  under 
certain  faistmctlons,  it  could  not  be  doubted  but  that  it  would  extend  to  all  debtors,  whether 
joint  or  severaL    But  all  debtors  in  this  statute  are  obviously  not  entitled  to  exemption. 
Robody  supposes  that  corporations,  associations,  and  partnerships  are,  yet  they  may  be, 
dabtOTB  against  whom  execution  may  issue  JolnUy.    The  statute  does  not,  therefore,  ex- 
tend nnlTersally  to  all  debtors.**    "Many  diflicultles  might  be  pointed  out  in  the  way 
of  applying  the  machinery  of  the  statute,  intended  to  apply  to  the  several  property  of  a 
several  creditor,  to  cases  of  Joint  property  or  Joint  creditors.** 

Pond  ▼.  Kimbatt,  101  Mass.  106,  A.  D.  1860.  The  court  say:  "We  agree  with  the  plain- 
tUTs  counsel  that  the  statute  is  humane  and  beneficial  in  Its  purpose  and  operation,  and 
fslrly  entitled  to  as  liberal  a  construction  as  can  be  given  it,  consistently  with  its  true  and 
Just  interpretation.  There  are  many  difficulties,  however,  in  the  way  of  appljing  it  to  the 
case  of  copartners  and  Joint  owners,  and  these  difficulties  we  find  to  be  insuperable.  Prop- 
er^ pnixdiased  with  the  Joint  funds  of  the  firm,  and  constituting  a  portion  of  Its  capital, 
must  neceesarily  be  subject  to  aU  the  incidents  of  partnership  property.  On  the  decease 
cf  one  member  of  the  firm.  It  would  necessarily  go  to  the  surviving  member,  and  he  would 
have  a  right  to  bold  it,  to  be  used  in  settling  the  affairs  of  the  concern,  and  paying  its  debts. 
In  the  case  of  numerous  partners,  can  it  be  said  that  each  of  them  would  have  the  right 
to  daim,  as  exempt  from  attachment  from  the  Joint  debts,  one  hundred  dollars*  worth  of 
tools  and  implements,  and  another  hundred  dollars*  worth  of  materials  and  stock;  or  is 
the  whole  firm  to  be  considered  as  one  debtor  only?  Does  the  exempt  property  in  that  case 
belong  to  the  partners  Jointly,  or  does  each  take  a  separate  share?  It  appears  to  lu  that 
the  statute  is  intended  to  apply  only  to  the  case  of  a  single  and  individual  debtor.  The  ex- 
emption which  it  gives  is  strictly  personal.  The  statute  speaks  in  the  singular  number 
throughout,  unless,  possibly,  the  clause  as  to  fishermen  be  an  exception.  Its  apparent 
object  is  to  secure  to  the  debtor  the  means  of  supporting  himself  and  hiff  family,  by  following 
bis  trade  or  handicraft  with  tools  belonging  to  himself.  It  also  provides  that  his  family  are 
to  be  secured  in  the  enjojrment  of  certain  indispensable  comforts  and  necessaries,  out  of 
Ms  property.  But  property  belonging  to  the  firm  cannot  be  said  to  belong  to  either  part- 
ner as  his  separate  property.  He  has  no  exclusive  interest  in  it.  It  belongs  as  much  to 
his  partner  as  It  does  to  him,  and  cannot  in  whole  or  In  part  be  appropriated  (so  long  as  It 
remains  undivided)  to  the  benefit  of  his  family.  It  may  be  wholly  contingent  and  uncer- 
tain whether  any  of  it  will  belong  to  him  on  the  winding  up  of  the  business  and  the  settle- 
ment of  his  account  with  the  firm.  The  exemption,  in  our  opinion,  is  several,  and  not  joint. 
It  applies  to  the  debtor  in  the  singular  number,  and  is  personal  and  Individual  only.  If  he 
desires  to  form  a  partnership  and  combine  his  means  with  those  of  one  or  more  than  one 
other  person,  he  must  take  the  precaution  to  retain  exclusive  ownership  of  his  tools  and 
implements,  allowing  the  use  of  them  to  his  associates,  or  he  will  lose  entirely  the  benefit 
cf  the  statutory  exemption  as  to  that  kind  of  property.** 
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C9Hif)eflT.  3feF6,9Kaii8.  8Q«  A.  D.  1872.  The  court  say :  **  The  reasons  giren  In  the  can 
4f  Pond  T.  KimbaU,  mipro,  why  partnership  goods  are  not  exempt  from  execution  are  veiy 
iferoBg,  and  we  coold  not,  if  we  would,  add  any  thing  to  them.**  ^  How  is  it  to  be  deter- 
Bodned  whether  the  partnership  or  corporation  will  desire  to  reserve  any  thing  as  exemptf 
May  a  majority  of  the  members  determine  the  matter?  Or  may  those  who  own  an  interest 
greater  than  one-half  determine  the  matter?  And  will  the  minority,  or  those  who  repre- 
sent the  less  interest,  be  governed  by  the  majority,  or  those  who  represent  the  greater  inter- 
est, or  vice  vena  f  If  one  portion  of  the  memb^  is  not  to  be  governed  by  the  other  por- 
tion, or  if  four  hundred  dollars*  worth  of  the  property  is  to  be  exempt  in  favor  of  some  of 
the  members,  and  not  in  favor  of  others,  how  is  the  exempted  property  to  be  separated 
fh>m  the  balance?  Can  the  officer  effect  the  separation?  Can  any  number  of  the  memben 
toss  than  a  majority,  or  can  even  a  majority,  do  itF  Some  of  the  members  may  have  a 
great  interest  in  the  copartnership  or  corporation.  Others  may  have  only  a  small  interest. 
Some  members  of  a  copartnership  have  only  a  slight  interest  in  the  profits  of  the  business. 
But  if  we  adopt  the  theory,  wliich  is  the  true  one,  that  the  exemption  is  in  favor  of  individ- 
uals only,  we  are  equally  led  to  the  conciuaion  that  partnership  property  is  not  exempt 
from  execution.**  ** Suppose  the  firm  should  consist  of  twenty  members,  could  they  hold 
In  the  aggregate  $8,000  worth  of  property,  as  ^stock  in  trade,*  exempt  from  execution,  and 
continue  to  do  business  on  it  without  paying  their  partnership  debts,  or  would  they  be  con- 
fined to  ^400  worth?  And  suppose  that  nineteen  of  the  members  had  no  property  in  the 
world  not  exempt  from  execution,  and  that  the  twentieth  one  had  an  abundance  outside 
of  the  copartnership  property;  could  those  nineteen,  by  claiming  their  exemptions,  com- 
pel the  twentieth  one  to  pay  all  the  copartnership  debts?  And  suppose  this  twentieth  one 
owned  nearly  all  the  capital  that  had  been  put  into  the  copartnership;  could  the  pinf^tfHsa 
hold  their  exemptions  not  only  as  against  the  creditors  of  the  firm  and  others,  but  also 
against  this  twentieth  member?  We  think  not.  One  partner  has  Just  as  much  right  to 
control  the  disposition  of  partnership  property  as  another.  One  partner  has  Just  as  much 
right  to  say  that  a  certain  specific  article  of  partnership  property  shall  not  be  exempt,  as 
another  has  to  say  that  it  shall  be  exempt.  In  fact  he  has  a  better  right,  for  the  partner- 
ship was  certainly  not  created  for  the  purpose  of  holding  property  exempt  from  execu- 
tion. If  a  party  desires  to  retain  his  personal  property  as  exempt  from  execution,  he 
must  either  not  put  it  into  a  copartnership,  or  he  must  get  it  out  of  the  copartnership  and 
make  it  his  own  exclusively  before  an  execution  against  the  firm  is  levied  on  it.  *  * 

In  re  Handling  8  Dill.  0.  C.  Rep.  290,  A.  D.  1875.  This  case  arose  on  the  daim  of  exemp- 
tion under  the  Bankrupt  Act.  Judge  DiLLOK  says :  'Taken  all  together,  this  language  does 
not  contain  any  thing  to  favor,  but  much  to  contravene,  the  notion  that  individual  exemp- 
tions should  be  allowed  out  of  the  partnership  estate.**  "But  conceding  that  the  language 
of  the  Bankrupt  Act  and  of  the  Constitution  of  the  State  is  not  so  dear  to  this  end  as  to 
exclude  doubt,  the  general  principles  of  the  law  are  against  allowance  of  the  exemptioQ 
claimed.**  **  While  the  adjudged  cases  relating  to  the  question  under  examination  are  nol 
uniform,  a  careful  examination  of  all  of  them  Justifies  me  in  saying  that  they  are  quite 
decisively  against  the  proposition  that  individual  exemptions  can  be  allowed  out  of  the 
partnerdiip  estate,  at  the  expense  of  the  Joint  creditors.  *' 

Qaifiord  v.  Inhoff,  28  Ohio  St.  817;  20  Am.  Hep.  762,  A.  D.  1876.  "The  memben  of  an 
insolvent  firm  are  not  entitled  to  the  statutory  exemptions  out  of  the  partnership  prop- 
erty, after  it  has  been  seised  in  execution  by  partnership  creditors,  notwithstanding  all  the 
members  Join  in  demanding  the  exemptions.**  The  court  disagree  with  Stewart  v.  Brown 
and  Burns  v.  Bdrri8,  They  say :  ** Looking  alone  to  the  language  of  the  section  above 
quoted,  vre  find  nothing  to  Justify  the  inference  that  the  legislature  in  passing  it  wee 
Intending  to  provide  for  other  than  Individual  debtors,  and  for  the  exemption  of  their 
Individual  property  from  sale  on  execution;  and  when  construed  with  the  law  relating  to 
partnerships,  as  it  has  always  stood  and  still  stands,  we  are  convinced  that  it  could  not 
have  been  the  intention  of  the  law-maker  to  bring  partners  or  partnership  property  within 
the  operation  or  provisions  of  the  section  in  any  respect .  **  **  The  right  to  the  exemption, 
therefore,  manifestly  depends  upon  the  power  of  selection,  and  this  power  must  relate 
either  to  property  of  which  the  execution  debtor  is  the  absolute  owner,  or  to  property  of 
which  he  has  the  possession  or  actual  control  asagalnst  the  offloer  holding  the  ezeonkkML** 
Vhis  was  a  unanimous  dedsioa. 
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OnlteottMrliMid:  ^QibiuiaT.  ITiOuiiM,  7WiB.  a86,A.  D.1886.  Hie  oonrt  My :  •^Tbo 
iDitnKtkMi  aaked  for  seems  to  be  based  upon  the  hypothesis  thai  a  team  of  hones  whJch 
Moi«s  io  two  meo  In  paitoerahip  is  Jiot  exempt  from  execution  against  the  firm.  Isthis 
sooBd  doetiiiier  **  **If  one  of  these  paitaera  had  owned  both  the  honest  would  they  have 
■ot  been  deaify  ezflonptf  Qui  the  fact,  therefore,  that  each  one  of  the  partners,  or  Joint 
dBbUxs  In. the  ezBCUftioa,  owned  a  moiety  in  each  of  the  horass  render-sucfa  moiety  Uable 
toeBBCttllonf  If  the  whole  would  be  exempt  in  either,  would  the  moieties  be  liable  In 
botht  Does  not  tbesraatertaiQinde  the  less  In  this  as  In  other  cases?**  '^The  exemption 
laws  are  remedial  and  beneficial  acts  of  legislation,  and  we  are  disposed  to  give  them  a 

and  to  administer  them  in  the  benign  spirit  In  which  they  were 


r«in  WisoQnain,  howeter,  there  seems  to  have  been  a  disposttfon  to  Hmlt  the  doe- 
iteptopeity  divisible  hi  Its  nature,  as  in  the  case  of  grain,  etc..  In  IVeiotonT.  H6we,S9 
Wis.  881. 

It  waeaaid.  obiter.  In  fFHgftt  r.  Pratt,  81  Wis.  lOi,  '^Immunity  fh>m  sale  upon  execution 
seems  to  imply  or  be  fcmded  upon  the  idea  that  the  exempt  property  is  necessary  for  the 
anpport  of  the  debtor  and  his  family ;  and  that  it  may  be  held,  possessed,  and  used  by  falm 
la  canylns  on  hie  bnsJnwB,  tnde  or  profcagion.  This  seems  to  be  the  principle  underlying 
the  exeniptiop  ln>w8.  But  It  is  obviously  impracticable  to  apply  that  principle  to  an  undi- 
vided InUmet  In  a  hone  and  buggy,  which  the  debtor  cannot  daim  to  hold  to  the  exclusion 
«f  Us  CO  tenaTite,**  **  The  property  is  Incapable  of  division,  and  each  of  his  co-tenants  has 
theaame  ilglftt  to  the  poaseagiionof  the  horse,  buggy  and  harness  that  he  has.  There  can 
be  no  exdualTe  peasBBBion  Hghtfully  belonging  to  one  tenant  in  common  in  such  property, 
except  with  the  consent  of  the  other  co-tenants.  How  can  the  principle  of  exemption  then  be 
worked  out  and  applied  to  the  share  of  the  plaintiff?  **  The  court  distinguish  OUman  r. 
WUNonis,  on  the  ground  that  **  both- the  owners  claimed  the  exemption,**  while  in  the 
present  case,  '*  possibly  the  evidence  will  show  ** — a  new  trial  being  granted  —  "  that  only 
one  of  the  owners  is  claiming  that  his  third  is  exempt.** 

Al  length  in  Ruaxllrj Lentimii  89  Wis.  578;  80  Am.  Bep.  M,  A.  D.  1878.  the  court,  on  the 
pecBuaslve  authority  of  Pond  v.  KimbaU,  flatly  overrule  CHlman  v.  WWiams,  Judge  Cout 
dissenttng  on  the  principle  of  stare  deeists .  The  court  say :  "  It  was  no  doubt  a  great  tempta- 
tion in  that  case,  as  it  has  been  in  th  is,  to  support  an  exemption  which  might  have  been,  but 
was  not  property  asserted ;  to  make  the  Judgment  *  to  do  a  great  right,  do  a  little  wrong.*  But 
the  view  <tf  theJoaraod  judge  who  deltvered  the  judgment  in  that  easels  clearly  erroneous. 
He  reasons  that  either  of  the  two  partners  might  have  held  the  whole  property  exempt; 
that  each  mi^t  hold  a  moiety  of  it  exempt ;  and  that  so  the  joint  suit  by  both  partners  for 
the  whole  ootdd  be  sustained.  He  appears  to  have  overlooked  the  elementary  principle 
il^ta  <^f  several  persons  cannot  be  asserted  in  a  joint  action  at  all :  that  part* 
can  maintain  an  action  as  such  for  partnership  rights  only.  The  truth  appears  to  be 
that  this  question  was  Tery  much  disregarded  In  view  of  others  in  that  case,  then  deemed 
9/  much  greater  moment,*^  And  yet  the  court  in  that  case  called  this  one  of  **  the  more 
difllcult questions  involved.** 

Stewart  v.  Bmum^  87  V.  T.  860,  A.  D.  1867.  The  court  say:  "It  is  insisted  that  the  clause 
appUes  <nily  to  a  aeveral  owner,  as  the  word  *  person  *  is  used  in  the  Bingnlar  number.  The 
short  answer  Is,  that  by  a  provision  in  our  general  law,  when  a  statute  refers  to  any  mat- 
ter or  person,  by  words  importing  the  singular  number,  several  matters  or  persons  shall  be 
deemed  to  be  included,  unless  such  a  ooastrnction  would  be  repuguant  to  the  general  Ian* 
goage  employed.  (3  R.  8.  778,  f  11.)  In  respect  to  articles,  otherwise  within  the  terms  of 
the  act,  muA  ownenhip  as  suffices  to  make  them  subject  to  seizure,  brings  them  within 
theexemption.  If  each  of  the  respondents  bad  owned  a  pair  of  horses,  both  teams  would 
have  been  exempt,  upon  the  state  of  facts  found  by  the  referee.  It  would  be  an  obvious 
perverrion  of  the  statute,  to  hold  that  the  plaintUb  forfeited  its  protection,  by  owning  but 
a  sh^ie  team  between  them,  used  for  the  common  support  of  both.  The  language  of  the 
act  should  be  oonstnied  in  harmony  with  its  humane  and  remedial  purpose.  Its  design 
was  to  shield  the  poor,  and  not  to  strip  them.  The  interest  it  assumes  to  protect  is  that 
belonging  to  the  debtor,  be  It  more  or  less.  The  ownership  of  the  team  may  be  joint  or 
several;  It  may  be  limited  or  absc^te.  Whatever  it  be,  within  the  HmltatlonH  of  the  stat^ 
Ble,  the  debtor*s  interest  Is  exempt.  In  view  of  hiaown  neoeHUy*  and  of  the  probable  dee^ 
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tltutlon  to  whleh  tte  lofls  might  reduce  a  faintly  dependent  on  him  for  anppoii.**  Tbm 
opfaiion  waa  nnanhnoua. 

JBumaT.  HarrUt 91 N.  O.  14D,  A.  D.  187S.  The ooort  saj,  wtthont  foither  oonalderatlon: 
'*One  of  two  or  more  partners  cannot  have  a  portion  of  the  pnrCnerah^i  elBeola 
aei  apart  to  him  aa  hla  personal  property  exemption,  without  the  oonaent  of  the  other 
partner  or  partners;  because  the  property  Is  not  his.  But  if  the  other  partner  or  partners 
consent,  then  it  may  be  done.  The  creditors  of  the  firm  cannot  object,  becanse  they  no 
more  haTe  a  Hen  upon  the  partnership  elTects  fortheirdebts,  than  creditors  of  an  ladlTid- 
nal  have  upon  his  effects.    In  our  case  the  partners  did  assent." 

This  matter  is  well  summed  up  by  Mr.  Thompson  (Homesteads  and  Exemptions,  f  tUS^ 
aafcdlows:  **  We  have  then  in  favor  of  the  rule  of  allowing  eithertoa  partnership  Arm 
or  to  the  individuals  composing  it,  the  exemption  fixed  by  statute,  out  of  the  partnenhip 
assets,  in  case  there  are  not  sufficient  personal  assets,  a  principle  of  oonstnictlon  which 
aeems  obvious  and  irrefatable,  namely,  that  If  the  debtor  has  any  interest  in  property,  be 
it  real  or  personal,  which,  underthe  general  law,  the  creditor  can  subject  to  the  8atlsfao> 
don  of  his  debt,  the  statute  of  exemptions  will  step  in  and  secure  a  defined  portion  of  it 
to  the  debtor.  Against  this  plain  principle  we  have  a  role  of  convenience  merely,  sup- 
ported by  a  preponderance  of  authority,  but  confessedly  'based  mainly  upon  the  idea  that 
the  exemption  here  under  consideration  Is  several,  personal  and  individual,  aa  weD  in 
regard  to  the  property  to  which  It  applies  as  to  the  right  conferred;  and  also  upon  the 
impracticability  of  giving  It  the  triplication  sought,  growing  out  of  the  nature  of  partaei^ 
ahip  property  and  the  relations  of  partners  to  eachotherand  to  creditors*— an  impnoi^ 
•ability  which.  In  the  belief  of  the  writer.  Is  much  more  fandfnl  than  reaL** 


County  of  Vebnon  v.  STEWABii 

(MKo.406.] 

Statute  of  UmUaHonM  — paymerU  by  adminitirator  of&nejcini 

Part  payment  upon  a  bond,  by  the  administrator  of  one  of  the  obligon  before 
the  statute  of  limitations  has  run  against  it,  will  prevent  the  ronning  of  the 
atatate  aa  to  the  other  obligors.* 

A  CTION  on  a  bond.     The  opinion  states  the  facts. 

James  B.  Oantty  for  appellant. 

B,  0.  Boone,  for  respondent^  cited  Smithes  Adm*r  v.  Irwitty  37 
Mo.  169;  Cape  Girardeau  Co,  v.  Harbison* 8  AdrnW^  58  id.  90  ;  Van 
Ketiren  v.  Parmlee,  2  Comst.  523;  Shoemaker  v.  Benedict,  1  Kern. 
176;  Bell  v.  Morrison,  1  Pet.  373;  Knight  v.  Clements,  6  Am.  Rep. 
(45Ala.  89),  693;  Root  v.  Bradley,  1  Kans.  437;  Hathaway  v.  Has- 

*  Oompare  Bu8h  t.  Stowell  (71  Penn.  St.  908),  10  Am.  Rep.  604;  SeUf  t.  AcunTs  Ex.  (21 
Gratt.  a65),  8  Am.  Rep.  005;  Beardsley  ▼.  HcUl  (86  Conn.  870),  4  Am.  Sep.  74;  Merritt  t. 
Dc^f  (88  N.  J.  8S),  90  Am.  Rep.  863;  Knioht  t.  CUmentM  (45  Ala.  80),  6  Am.  Rep.  608;  Seidn. 
Mr.0aU9{iAMd,  604),  94  Am.  Rep.  696. 
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faO,  9  Pick.  42;  Callaway  County  r.  Nolhy,  31  Ho.  393;  8t.  Charles 
Qmniy  t.  PowM^  22  id.  525;  Abemaihy  ▼.  DenniSy  49  id.  468. 

Sherwood,  C.  J.  Action  on  a  echool  bond  against;  defendant 
as  one  of  the  sureties  thereon.     Plea  of  the  statute  of  limitations. 

The  cause  was  tried  December  term,  1874,  of  Henry  Circuit 
Court,  by  the  court  without  a  jury,  upon  the  following  agreed 
statement  of  facts  : 

Ist  The  school  bond,  the  foundation  of  this  suit,  was  offered 
in  evidence  without  objection,  and  was  in  words  and  figures  as 
follows :    '*  Twelve  months  after  date,  for  value  received,  James 
Clinton  as  principal,  and  John  W.  Stewart  and  James  W.  Morris 
as  securities  jointly  and  severally  promise  to  pay  to  the  county 
of  Yemon,  for  the  use  of  the  common  school  fund  in  said  county, 
the  sumi   of    seventy-eight  and  sixty-one  hundredths  dollars,   to 
be  paid  into  the  treasury  of  the  county  of  Vernon  when  this  bond 
shall  become  due,  with  interest  at  the  rate  of  ten  per  cent  per  an- 
num from  date  until  paid,  and  which  interest  is  payable  on  the  31st 
day  of  December  in  each  year,  and  in  case  of  default  in  payment  of 
the  interest,  or  failure  of  the  principal  in  this  bond  to  give  addi- 
tional  security  when  thereto  lawfully  required,  both  the  principal 
and  interest  shall  become  due  and  payable  forthwith,  and  all 
interest  not  punctually  paid  shall  become  principal  and  bear  inter- 
est at  the  same  rate  as  principal.    Witness  our  hands  and  seals  this 
fint  day  of  January,  1860. 

'^  James  Cliktow,  [seal.] 

"John  W.  Stewabt,      [seal.] 
"Jambs  W.  Morris.        [seal.]" 

It  had  also  the  following  indorsement  on  it :  "  Filed  and  ap- 
proved by  the  court,  February  9th,  1860;  D.  C.  Hunter,  clerk, 
by  Allen  Blake,  deputy  clerk."  Also  the  following:  "  (44.33 
principal  paid  December  2,  1869,  L.  G.  Hall,  per  Wey,  and  also 
allowed  on  the  within  bond  the  sum  of  (98.13,  in  the  third  class 
of  demands  June  7th,  1867,  Albert  Badger,  probate  judge." 

It  was  then  mutually  agreed  by  plaintiff  and  defendant  that 
the  payment  set  up  in  the  petition  was  made  as  stated  in  the 
petition,  and  that  J.  P.  Maxey  was  duly  and  legally  appointed 
and  qualified  as  administrator  of  James  Clinton,  one  of  tlie  obli« 
gors  named  in  the  bond  sued  on,  and  that  said  Maxey,  as  adminis^ 
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tratorof  Clinton,  on  the  2d  day  of  December,  1869,  and  before 
the  bar  of  the  statute  of  limitations  had  attached  or  mn  against 
plaintiff,  made  a  payment  of  (43.33  on  said  bond.  And  it  was 
further  agreed  that  each  and  every  fact  stated  by  plaintiff  in  his 
petition  was  trne. 

On  part  of  the  defendant  no  evidence  at  all  was  introduced,  de- 
fendant taking  the  position  that  plaintiff  could  not  recover  on  the 
facts  as  stated. 

The  court  took  the  same  view  of  the  matter,  gave  a  declaration 
of  law  to  that  effect,  and  judgment  for  defendant. 

Bepeated  decisions  of  this  court  have  settled  the  matter  beyond 
controversy,  that  the  payment  of  a  portion  of  a  debt  evidenced 
by  a  promissory  note,  or  similar  obligation,  by  one  of  the  payors 
before  the  expiration  of  the  statutory  period,  would  prevent  the 
operation  of  the  statute  against  the  co-maker  as  well  as  the  party 
paying.  Craig  v.  Callaway  County ^  12  Mo.  94;  Lawrence  County 
V.  DunhUy  35  id.  395;  Block  v.  Dorman,  51' id.  31.  And  no  reason 
is  seen  why  the  same  principle  is  not  applicable,  where,  as  in  the 
present  instance,  the  legal  representative  of  one  of  the  makers  makes 
a  similar  payment.  The  statute,  after  treating  of  new  promises  and 
acknowledgments  in  writing  and  the  effect  to  be  given  them,  explic- 
itly provides  :  '^Nothing  contained  in  the  two  preceding  sections 
shall  alter,  take  away,  or  lessen  the  effect  of  payment  of  principal 
or  interest  by  any  person,'^  thus  clearly  showing  that  the  legislature 
intended  to  make,  and  did  make,  a  marked  distinction  between  the 
attendant  results  of  promises  or  acknowledgments  on  the  one  hand, 
and  partial  payments  on  the  other.  And  if  that  language  just  quoted 
will  not  comprehend  the  payment  by  an  administrator,  it  is  diffi- 
cult to  see  what  language,  short  of  a  direct  designation  of  the 
administrator,  would  be  sufficiently  comprehensive  to  accomplish 
that  result.  Had  Clinton,  the  principal  in  the  bond,  remained 
alive  and  made  the  payment  referred  to,  no  doubt  could  arise, 
under  the  foregoing  decisions,  but  that  such  payments  would 
effectually  prevent  the  operation  of  the  statute  as  to  the  defend* 
ant  Can  it  alter  the  nature  of  the  case,  because  the  duty  of  pay- 
ing the  debt  is  devolved  upon  the  administrator,  rather  than,  and 
instead  of,  the  decedent? 

We  are  clear  that  it  cannot.  If  the  defendant,  instead  of  the 
administrator,  had  made  the  payment,  could  it  be  seriously  doubted 
that  he  would  have  recourse  against  the  estate  of  his  principal? 
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Upon  wliat  theory  would  such  recovery  be  founded^  except  that  of 
the  conthmed  exifitence  of  the  mutuality  and  privity  incident  to 
the  contract  at  the  time  of  its  formation?    In  McClurg  v.  Howard^ 
45  Mo.  365,  it  was  held  that  although  the  partnership  was  dissolved, 
yet  a  partial  payment  before  the  statute  had  run  by  Howard's 
former  copartners  would  take  the  case  out  of  the  statute  as  to  him. 
And  it  would  seem  obvious  that  the  dissolution  of  a  copartnersliip 
could  accomplish  no  less  toward  sundering  existing  relations  than 
the  death  of   one  or  two  or  more  joint  obligors.    The  cases  of 
StniiWs  Admr.  v.  Irwin,  37  Mo.  169,  and  that  of  Cape  Oirardeau 
County  V.  Harbisotiy  Admr.,  58  id.  90,  have  not  the  slightest  appli- 
cability here;  because  in  neither  case  had  any  payment  been  made 
by  the  administrator.     In  the  former  an  allowance  was  had  agaiust 
the  estate  of  one  of  the  makers,  after  the  statute  had  attached,  and 
in  the  latter  case,  the  administrator  had,  iu  making  a  deed  of  trust, 
acknowledged,  after  the  claim  was  barred,  the  existence  of  the  debt. 
Any  remarks,  therefore,  in  those  cases,  which  are  dehors  the  con- 
trolling facts  incident  to  each,  cannot  be  deemed  as  possessed  of 
any  authoritative  value. 

Holding  these  views,  we  shall  reverse  the  judgment,  and  as  it  ie 
apparent,  from  the  facts  agreed  on,  that  it  would  serve  no  useful 
purpose  to  remand  the  cause,  we  shall  direct  such  a  judgment  as 
plaintiff  should  have  recovered  below  to  be  entered  here. 
All  the  other  judges  concur. 

Judgment  reversed^ 


BlATB  EX  BEL.  NOBTOK  Y .  LXTFTOIT. 

(M  lfo.41&) 

OenttiMional  law -^  quo  warranto — jury  trial. 

In  tmmm  ci  quo  warranto  the  defendant  has  no  eonstitational  right  to  ajviy 

trial* 


Q 


TTO  WARRANTO.    The  opinion  states  the  facts. 


Craw  d  Hess,  for  appellant. 

W.  H.  PMpsy  vrith  Waleer  S  Ounmingkam,  for  respondenti 
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Hough,  J.  This  was  an  information  in  the  nature  of  a  quo 
warranto,  brought  at  the  relation  of  W.  S.  Norton  against  the 
defendant,  Lupton,  for  an  alleged  intrusion  into  and  usurpation  of 
the  office  of  city  marshal  of  the  town  of  Joplin. 

It  appears  from  the  record  that  the  defendant  was,  in  October 
1873,  elected  city  marshal  of  said  town  of  Joplin,  and  soon  there- 
after duly  qualified  and  entered  upon  the  discharge  of  his  duties. 
In  the  following  April  an  order  was  made  by  the  city  council, 
remoying  him  from  office  for  some  alleged  official  misconduct,  and 
the  relator  was  appointed  to  fill  his  place.  In  pursuance  of  a  pro- 
Tision  in  the  city  charter  authorizing  the  city  council  to  provide 
by  ordinance  for  the  removal  from  office  of  all  city  officers,  for 
neglect  of  duty  or  misconduct  in  office,  an  oi'dinance  was  passed 
declaring  that  any  officer  who  should  fail  or  refuse  to  obey  any 
ordinance,  resolution  or  order  of  the  board  of  councilmen,  should 
be  deemed  guilty  of  a  neglect  of  duty,  and  that  any  officer  who 
should  willfully  violate  any  ordinance,  resolution  or  order  of  the 
city  council,  or  any  provision  of  the  original  or  amended  charter, 
or  who  should  be  guilty  of  habitual  drunkenness,  should  be  deemed 
guilty  of  misconduct  in  office.  The  following  record  was  read  in 
evidence  to  establish  the  amotion  of  the  defendant:  '^  Charges  were 
preferred  and  filed  by  Judge  Jacob  Hogle,  affiant,  against  J.  W. 
Lupton,  defendant,  for  misconduct  in  office  and  neglect  of  duty. 
Signed:  Lee  Taylor,  Mayor,  J.  W.  Ried,  Clerk.  April  15th,  1874. 
The  case  of  the  City  of  Joplin  v.  J.  FT.  Lupton  was  taken  up  and 
some  additional  evidence  taken  in  behalf  of  the  defendant;  the 
board  then  retired  for  a  few  minutes,  and  returned  the  following 
verdict,  viz. :  The  board  of  councilmen  find  J.  W.  Lupton  guilty 
of  neglect  of  duty  and  misconduct  in  office,  and,  on  motion,  it  was 
resolved  that  he  be  discharged  from  the  office  of  city  marshal  and 
said  office  is  hereby  declared  vacant." 

The  defendant  demanded  a  jury,  which  was  refused,  and  the 
cause  was  tried  by  the  court  and  a  judgment  of  ouster  was  ren* 
dered  against  the  defendant,  from  which  he  has  appealed  to  this 
court 

Some  doubt  has  been  expressed  by  the  courts  of  last  resort,  in 
several  of  the  States,  as  to  whether  the  constitutional  right  of 
trial  by  jury  extends  to  cases  of  information  in  the  nature  of  quo 
warranto.  State  ex  reL  v.  Allonn  5  Eans.  213;  State  v.  Johnson,  26 
Ark.  281.    In  the  latter  case,  the  act  of  3  GkK>.  II,  oh.  25,  provid- 
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ing  lor  juries  in  iDformations  in  the  natare  of  quo  toarrafUo,  was 
eited  as  supporting  the  view  that  at  common  law  questions  of  fact 
in  such  cases  were  tried  by  the  conrt,  otherwise  there  would  have 
been  no  necessity  for  the  act     The  old  writ  of  quo  warranto  was  a 
sivil  writ  at  the  suit  of  the  crown,  and  the  information  in  the 
nature  of  a  quo  warranto,  though  originally  a  criminal  prosecutien, 
has  long  been  regarded  as  a  purely  civil  proceeding,  notwithstand- 
ing the  court  still  possesses  the  power  to  fine  any  person  adjudged 
therein  to  be  guilty  of  usurping,  intruding  into  or  unlawfully  hold- 
ing and  executing  any  office  or  franchise;  and  if  the  provisions  of 
our  practice  act,  relating  to  trials  by  jury  in  civil  cases,  can  be  held 
to  be  applicable  to  informations  in  quo  loarranto,  a  jury  to  try  dis- 
puted questions  of  fact  in  such  cases  cannot  be  demanded  as  a 
matter  of  right.    In  the  case  of  The  State  v.  Vail,  53  Mo.  97,  which 
was  an  information  in  the  nature  of  a  quo  warranto,  brought  by 
the  attorney-general  ex  officio,  it  was  said  that  the  defendant  was 
not  entitled  to  demand  a  jury.    In  the  case  of  The  State  v.  Towne* 
ley,  which  was  a  like  preceding,  a  jury  was  accorded  ex  gratia^ 
We  see  no  error  in  the  refusal  of  the  court  to  call  a  jury. 
[Omitting  a  minor  point] 

The  record  is  insufficient  to  show  a  lawful  amotion,  and  the  judg- 
ment will  be  reversed  and  the  cause  remanded ;  the  other  judges 
concur. 

Reversed  and  remanded. 


liiLijB  T.  St.  Louis,  Kansas  Citt  tt  Nobthehk  B.  Oa 

184  Mo.  464.) 

OemmnMien  rmOmitg  Hekeijbr  limited  Hme—righU  i^hMeir. 

k  eominatation  railway  ticket,  eonditioned  to  be  "  good  for  1,000  miles  **  and 
*  within  six  months,"  is  not  good  after  six  months,  although  the  holder  has 
not  travelled  1,000  miles  on  it;  and  where,  after  the  expiration  of  that  period^ 
he  enters  the  baggage  car  of  the  company ,  and  refuses  to  pay  his  fare  except 
by  praeenting  such  ticket,  he  U  a  trespasser,  and  may  be  ejected  at  any  point, 
and  is  not  entitled  to  the  benefit  of  a  statute  which  prohibits  the  ejection  of 
passeagera  except  near  a  dwelling-house  or  at  a  station. 
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ACTION  of  damages  for  ejection  from  a  railway  tnua.     Th« 
opinion  states  tiie  facts.    The  plaintiff  had  judgment^  and 
the  defendant  appealed^ 

Wells  H.  Blodgett,  fur  appellant 
^JKcheiior  &  Warner,  for  respondent 

Henry,  J.  On  the  18th  day  of  June,  1873,  the  plaintiff  pur* 
chased  of  the  defendant  a  thonsand-mile  ticket,  to  be  used  within 
six  months  from  that  date  on  defendant's  railroad.  The  following 
is  a  correct  representation  of  the  face  of  the  ticket: 
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This  Tloket  Is  good  for  1000  miles  traveled  on  the  St. 
Louts,  Kansas  CItv  &  Northern  Hallway  and  branches, 
only  when  properly  stamped  and  presenfeed,  within  six 
months  frome  date,  by 

LAWRBNOB  LILLtS, 

under  the  conditions  printed  on  back. 
*   *   lbs.  baggage  paid. 


No.  laM. 


F.  OHANDLBB, 
Gen*l  Pas'er.  A  Ft,  Agt. 
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On  the  back  of  said  ticket  were  the  following  conditions: 

1.  "  This  ticket  is  good  only  for  passage  of  the  person  named 
thereon^  and  if  presented  by  any  other  person^  the  conductor  will 
take  it  np  and  collect  full  fare. 

2.  '<  For  each  trip,  the  conductor  will  punch  out  figures  indicat- 
ing the  number  of  miles  travelled  with  him  on  that  trip.  The 
holder  must  in  all  cases  take  a  train  which  stops  regularly  at  the  sta- 
tion to  which  he  is  going. 

3.  '*  No  portion  of  the  money  received  for  this  ticket  will  be 
refunded  on  account  of  failure  to  use  it  within  the  specified  time, 
nor  will  its  limits  be  extended.  It  will  not  be  good  for  passage 
unless  presented  within  the  limits  named  below. 

4.  ^' This  ticket  is  good  for  freight  trains,  only  on  the  express 
conditions  that  the  passenger  named  on  it,  while  on  such  trains, 
assumes  all  risk  of  accident  and  expressly  agrees  that  the  oomiMUijr 
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shall  not  be  liable,  under  any  circumatances,  whether  of  negligence 
by  their  agents  or  otherwise,  for  any  injury  to  the  person,  or  fo? 
any  loss  or  injury  to  the  property  of  the  passenger  using  the  ticket, 
and  agrees  that  he,  or  she,  will  not  consider  the  company  as  com- 
mon carriers,  or  liable  to  him,  or  her,  as  such. 
5.  **Thi8  ticket  is  good  only  until  December  18th,  1873." 
On  the  9th  day  of  February,  1874,  the  plaintiff,  at  Kansas  Oily, 
entered  the  baggage  car  attached  to  one  of  defendant's  passenger 
trains,  bound  for  St  Louis,  and  when  the  conductor  of  the  train, 
&  H.  Miller,  applied  to  him  for  his  fare,  or  ticket  to  his  place  of 
destination,  he  tendered  this  1000  mile  ticket.    The  conductor  told 
him  he  could  not  pass  him  on  that  ticket.     Plaintiff  said  he  would 
not  pay  his  fare.     Conductor  then  told  him  he  would  put  him  off. 
Plaintiff  said   "  that  is  all  right."    The  conductor  pulled  the  bell- 
cord  and  asked  plaintiff  to  get  off,  and  he  again  said  ho  would  not. 
The  conductor  then  took  hold  of  him  to  pat  him  off,  and  plaintiff 
resisted.     This  is  the  plaintiff's  own  statement.    The  conductor 
not  being  able  to  eject  plain  tiff  from  the  car,  called  to  his  assistance 
the  baggage-master,  who  also  took  hold  of  plaintiff,   and  told 
him  he  had    better  get  off  and  have    no    trouble,  and   remark- 
ing   to    plaintiff    that    he    and    the   conductor    could  not   put 
plaintiff    off,    they    left    him    and    went    back    into    the    pas- 
senger car,  but  in  a  short  time  returned  with  several  other  em- 
ployees of  the  company,  who  finally  succeeded  in  putting  plaintiff 
and  his  baggage  off,  at  a  place  about  one  mile  from  Harlem  station, 
and  four  miles  from  the  next  station  cast,  and  almost  six  hundred 
yards  from  a  house  north  of  the  road,  but  whether  a  dwelling- 
house  or  not,  the  evidence  leaves  in  doubt    This  occurred  a  little 
before  sunset,  and  plaintiff  walked  back  to  Kansas  City,  arriving 
there  before  dark.     Plaintiff  received  a  cut  on  the  head  and  on  the 
little  finger,  and  he  testified  that  at  one  time  during  the  melee  he 
had  hold  of  the  conductor's  coat,  and  the  latter  struck  him  a  blow 
on  the  forehead,  and  that  some  one  called  out  to  the  conductor, 
*^  don't  strike  him  in  the  face."  Plaintiff  offered  all  the  resistance  in 
his  power,  and  is  a  man  of  considerable  physical  strength.     We 
infer  from  the  eridence  that  he  was,  physically,  a  powerful  man. 

Plaintiff  is  contradicted  by  the  conductor  in  regard  to  the  latter 

striking  him,  nor  is  he  corroborated  in  his  testimony,  on  that  point, 

by  any  other  witness.     It  seems,  from  his  testimony,  that  he  had 

consulted  a  lawyer,  who  gave  it  as  his  opinion,  that  although  six 
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months  from  the  date  of  the  one  thousand  mile  ticket  had  expired, 
he  had  a  right  to  ride  on  the  defendant's  road  until  ho  had  traT- 
elled  the  one  thousand  miles.  He  had  travelled  four  hundred  and 
fifty  miles  on  that  ticket,  and  if  valid  there  were  enough  miles 
remaining  to  carry  him  to  St  Louis.  The  injuries  reoeiyed  by 
plaintiff  did  not  disable  him,  or  interfere  with  his  business,  except 
to  detain  him  at  Kansas  City  until  the  next  train  went  east,  not 
exceeding  twenty-four  hours.  Plaintiff  sued  the  defendant  to 
recover  damages,  and  on  a  trial  in  the  Circuit  Court  of  Jackson 
county  had  a  verdict  for  (3,000,  but  at  the  suggestion  of  the  court 
entered  a  remittitur  of  tl,000,  and  judgment  was  then  rendered  in 
his  favor  for  $2,000,  from  which  defendant  has  appealed  to  thi« 
court. 

[Omitting  instructions.] 

Instruction  refused:  6.  "If  the  jury  find,  from  the  evidenoe, 
that  the  plaintiff  knew  the  terms  and  conditions  of  the  ticket  read 
in  evidence,  and  that  with  such  knowledge  he  did,  on  the  9th  day 
of  February,  1874,  enter  and  remain  in  a  baggage  car  attached  to 
a  passenger  train  on  the  defendant's  road,  with  a  design  of  being 
conveyed  upon  said  ticket  from  Kansas  City  to  St.  Louis,  without 
papng  or  intending  to  pay  to  the  defendant  any  fare,  and  that  he 
refused  to  pay  his  fare  after  the  same  was  demanded  of  him  by  the 
conductor,  then  the  jury  is  instructed  that  the  plaintiff  did  not 
become  a  passenger  upon  said  train,  and  the  conductor  thereof  had 
aright  to  stop  said  train  at  any  place,  and  use  sufficient  force  to  expel 
or  eject  the  plaintiff  and  his  baggage  from  said  car  without  render* 
ing  the  defendant  liable  in  this  action." 

The  court  refused  to  give  the  said  instruction  No.  6,  and 
defendant  excepted. 

The  instruction  asked  by  defendant  and  refused  by  the  court 
presents  the  question,  whether  on  the  facts  in  this  case  plaintiff 
was  a  passenger  on  defendant's  train,  and  as  such  entitled  to  the 
rights  and  immunities  secured  to  passengers  by  the  law. 

It  is  evident  that  plaintiff  entered  the  train  determined  not  to 
pay  any  fare,  but  to  travel  upon  his  one  thousand  mile  ticket,  or 
be  ejected  from  the  train.  He  at  no  time  offered  to  pay  any  fare, 
declared  repeatedly  that  he  would  not,  and  had  previously  taken 
the  opinion  of  a  lawyer,  who  had  advised  him  that  he  had  a  right 
to  ride  on  defendant's  road  until  he  had  travelled  the  entire 
number  of  miles  specified,  without  regard  to  time. 
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He  knew  the  conditions  printed  on  the  back  of  the  ticket;  and 
on  its  face  was  an  express  printed  stipulation  that  the  ticket  was 
goody  *^  when  properly  stamped  and  presented  within  six  months 
from  date  by  Lawrence  Lillis,  under  the  conditions  printed  on  the 
back." 

He  testifies  that  he  knew  what  the  conditions  were.  When 
the  conductor  refused  to  carry  him  on  that  ticket,  he  did  not 
leaTC  the  ti*ain  when  ordered  to  do  so  — which  he  might  have  done 
and  instituted  a  suit  if  he  desired  to  test  the  correctness  of  hia 
lawyer's  opinion,  that  he  had  a  right  to  ride  on  that  pass  —  but  by 
physical  resistance  compelled  the  conductor  to  call  to  his  assist* 
ance  three  or  four  other  employees  to  eject  him  from  the  car* 
That  he  went  into  that  car  with  the  deliberate  purpose  of  lajring 
the  foundation  for  a  lawsuit,  with  no  intention  of  becoming  a  pas- 
senger unless  he  could  by  muscular  power  compel  the  conductor 
to  carry  him,  is  from  the  eyidence  in  the  case  beyond  alt  contro- 
yersy,  and  he  was  as  much  a  trespasser  as  if  he  had  gone  into 
that  express  car  to  rob  it  of  its  contents.  Under  these  circum- 
stances, is  he  to  be  regarded  as  a  passenger  ?  We  think  not, 
and  to  hold  otherwise  would  be  to  disregard  well-established  prin- 
ciples, which  in  cases  between  indiyiduals  no  court  would  hesitate 
to  recognize. 

Merchants,  shop-keepers  and  hotel-keepers,  by  the  yery  nature 
of  their  respectiye  occupation,  giye  a  general  inyitation  to  all  per- 
sons to  enter  their  house  of  business,  but  if  one  entered  one  of 
these  business  houses  for  the  purpose  of  pilfering  or  committing 
some  other  depredation,  and  is  ejected,  he  cannot  haye  an  action 
for  the  trespass,  and  the  general  license  giyen  to  enter  would 
ayail  him  nothing  in  a  suit  against  the  proprietor.  He  might 
recoyer  if  more  force  were  used  than  was  necessary  to  put  him  out» 
but  the  general  implied  inyitation  would  not  be  allowed  to  be  con- 
sidered by  a  jury  in  determining  the  amount  of  his  damages. 

In  the  Union  Pac.  R.  R.  Co.  y.  Nichols,  8  Eans.  505 ;  s.  c,  13 
Am.  Bep.  475,  the  facts  were  that  plaintiff  was  introduced  to  the 
conductor  of  the  train  by  the  express  messenger,  as  an  express  mes- 
senger learning  the  route;  that  the  conductor,  supposing  him  to  be 
as  represented,  allowed  him  to  ride  in  the  baggage  car  without  paying 
any  fare.  The  baggage  car  was  turned  oyer,  injuring  the  plaintiff 
seriously  —  for  which  he  sued  the  company  and  recoyered  a  judg- 
ment for  $22,500.     The  Supreme  Oourt  held  that  **  the  plaintiff 


2B0  MISSOUBI, 


LilDaT.  at  LaniB,  Kaaau  Citj  &  Northeni  S.  Go. 


iffM  not  ikpa89eng§r,  witiiin  the  true  legal  Bignifbaticm  of  tiie  term, 
be  did  not  get  intii  or  cide  in  any  ptusenger  car,  and  he  did  not 
jp$Pf'or  agiBft  ta  par  any  hire  oc  mward  tar  his  paanige.'' 

HeiV'  plaintiff  did  not  paiy  an^  fare  but  positiyely  refoaed  to 
do  so  — expressly  refused  to  make  a  contract  by  which  the  relaidou 
of  paflBenger*  and  oaBrier  urandd  be  established  between  him  and 
the  companiy. 

The  case  of  Boberimi  y.  N.  F.  <&  E.  R.  R.  Go.,  22  Barb.  92, 
was  one  in  which-  plaintiff  with  knowledge  that  the  engineer  had 
no  authority  from  defendant  to  permit  him  to  ride  upon  the  engine 
by^  tlie  permission  of  the  engineer  did  ride  upon  it  and  was  injured^ 
by  reason  of  the  n^ligence  or  want  of  skill  of  defendant's  employ- 
«e8,  wfcile  sa  riding. 

The  Supreme  Court  of  New  York  held  that  ^*  he  was  a  wrong* 
^oer  the  moment  he  stepped  his  foot  upon  the  engine,  and  so  con* 
tinned  until  he  was  injured,  and  could  not  recoyer/' 

If  a  wrong-doer,  it  must  haye  been  because  he  had  no  right  to 
ride  on  the  engine.  In  the  case  at  bar,  plaintiff  had  no  right  to 
ride  on  that  train  on  his  one  thousand  mile  ticket,  and  he  knew  it 
because  the  stipulation  on  the  face,  and  the  indorsements  on  the 
back  of  the  ticket,  were  clear  and  explicit  to  that  effect  He  went 
into  that  car  not  intending  to  acquire  a  right  to  ride  on  that  train, 
but  to  compel  ths  conductor  to  pass  him  on  a  yoid  ticket,  or  to 
make  a  case  for  a  suit  for  damages.  His  entry  into  the  car  waa 
made  with  an  evil  in  ten t,  and  he  is  entitled  to  no  fayor,  but  only 
to  the  rights  which  the  law  giyes  a  trespasser. 

The  cases  cited  by  appellee's  counsel  as  authorities  for  the  posi* 
tion  that  plaintiff  is  to  be  regarded  as  a  passenger  do  not  sup- 
port it  In  53  ni.  plaintiff  entered  the  caboose  car  of  a  freight 
train 9  which,  by  a  rule  of  the  company,  was  forbidden  to  carry 
passengers,  but  sometimes  did  carry  passengers,  and  there  were 
passengers  tiien  on  the  train  with  tickets  procured  from  the  com- 
pany. 

Plaintiff  tendered  his  fare  to  the  conductor,  who  refused  to 
receiye  it,  and  put  plaintiff  of  the  train. 

The  court  held  ihat  he  was*  a  passenger.  The  difference  between 
that  and  the  case  at  bar  is  so  palpable  that  it  needs  no  comment, 
and  an  equallyatriking  difference  will  be  obseryed  between  this  and 
the  case  in  Chicago  S  A.  R.  R.  Co.  y.  Randolph,  53  111.  510;  s.  c, 
5  Am.  2e^  60 ;  Dunn  y.  Shmnd  T.  Ry.,  58  Me.  187 ;  8.  a,  4  Am. 
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Bep^  267;  MMie  £  0.  R.  R.  Co.  y.  JfcAtibur,  48  Miss.  180,  and 
aDanneO  i.  AUeg.  IL  R.  Co.,  59  Fenn.  St.  239.  If  plamtiff  iiad 
no  right  to  rido  on  defendant's  train,  on  that  tioket^  tdie  nan* 
dnctor  had  a  light  to  pat  him  off;  and  not  heing  a  panenger^  it 
makes  no  difEerence,  vliether  at  the  station,  or  near  a  dwelling- 
house  or  not,  because  §  28  (Wagn.  Stat.  307)  has  in  that  case  no 
application.  He  had  no  right  to  nse  anymore  force  than  was 
necessary  to  eject  plaintiff,  bat  had  a  right  to  use  aa  much  force  m 
was  necessary  isar  that  purpose. 

[Omitting  some  minor  consideratioDS.] 

Judgment  reversed  and  caase  remanded. 

The  other  judges  concur. 


IlTTEBHATIOlirAL  BaKK  OF  St.  LouIS  Y.  FbAKSLIK  OODlTrT. 

(66116.  106.) 

Couniy  wxrranU — acknowledffmetU  qf  indebiednesi» 

Aeoonty  warrant,  payable  "out  of  any  money  in  the  treasury  appropriated 
for  county  expenditures,"  is  both  a  Jadicial  ascertainment  and  a  written 
acknowledgment  of  indebtedness  by  the  oonnty.  and,  if  not  paid,  sn  action 
may  be  maintained  on  it  whether  there  is  money  in  the  ireaanry  to  pay  it 
or  not. 

A  GTION  on  connty  warrants.     The  opinion  states  the  facts. 

John  W.  Booth,  for  appellant. 
J.  C.  Kiskaddon,  for  respondent. 

Shbrwood,  O.  J.  Action  on  ten  county  warrants  made  payable 
•*out  of  any  money  in  the  treasury  appropriated  for  county 
ezpenditares."  The  single  issue  tendered  by  the  answer  was  con- 
tained in  the  denial  that  the  warrants  *^  were  due  and  payable." 
Judgment  went  for  plaintiffs.  The  motion  in  arrest  baying  ques- 
tioned the  sufficiency  of  the  petition  necessitates  an  examination 
of  its  allegation;  not  to  determine  whether  a  demurrer  would 
haTC  been  well  taken,  for  we  hare  no  doubt  on  this  score,  but  in 
order  to  determine  whether  the  allegations  are  of  such  a  nature  as 
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will,  with  the  intendments  which  the  law  will  supply,  be  sufficient 
after  verdict.  The  petition  in  brief  states  the  drawing  of  the  war« 
rants  in  favor  of  and  their  delivery  to  Baner,  that  subsequently  for 
a  valuable  consideration  plaintiff  became  the  holder  and  owner  of 
the  warrants,  presented  the  same  to  the  treasurer  for  payment, 
which  was  refused  because  of  no  money  in  the  treasury,  and  that 
fact  duly  indorsed  on  the  warrants;  that  the  same  were  duly  regis- 
tered by  the  treasurer,  who,  on  the  order  of  the  county  court,  in 
the  year  1871,  paid  plaintiff  two  years'  interest  on  the  warrants; 
that  the  warrants  were  due  plaintiff  and  unpaid,  and  therefore 
judgment  was  asked. 

[Omitting  the  question  of  plaintiff's  title.] 

The  conclusion  reached  on  these  points  must  acccomplish  a 
reversal  of  the  judgment,  but  inasmuch  as  a  new  trial  may  prob- 
ably occur,  it  is  thought  best  to  discuss  other  matters. 

It  will  be  observed  respecting  warrants  of  the  sort  under  oon- 
sideration  that  the  statute  (1  W.  S.,  §  32,  p.  415)  provides  that 
**  every  such  warrant  shall  be  drawn  for  the  whole  amount  ascer- 
tained to  be  due  to  the  person  entitled  to,  the  same."  So  that, 
according  to  express  statutory  provision,  each  warrant  is  an  ascer- 
tainment that  the  sum  therein  mentioned  is  *^due*'  to  the  person 
in  whose  favor  the  warrant  is  drawn.  And  it  will  be  further 
observed  that  the  preceding  section  (31)  makes  it  the  duty  of  the 
court  before  ordering  their  clerk  to  issue  a  warrant,  to  ascertain 
the  **  sum  of  money  to  be  due  from  the  county."  In  consequence 
of  these  provisions  of  the  statute,  it  follows  that  each  warrant, 
whether  drawn  on  a  general  or  special  fund,  for  the  statute  makes 
no  distinction,  is  both  a  judicial  ascertainment  and  a  written 
acknowledgment  of  indebtedness  by  the  county.  In  short,  it  is  to 
all  intents  and  purpose^  the  promissory  note  of  the  county.  Abun- 
dant authorities,  if  indeed  authorities  are  needed,wbere  the  expres- 
sion of  the  legislative  will  is  so  plain,  sustain  this  position.  In  Terrg 
V.  City  of  Milwaukee,  15  Wis.  490,  where  the  action  was  brought 
on  certain  orders  made  payable  out  of  any  money  belonging  to  the 
school  fund,  drawn  on  the  city  treasurer  by  the  board  of  achod 
commissioners,  the  law  authorizing  such  orders  to  be  thus  drawn, 
and  payment  having  been  by  the  treasurer  refused,  it  was  said: 

''  The  holder  of  these  orders,  it  is  claimed,  stands  in  precisely  the 
same  relation  to  the  city  that  a  holder  of  a  oheok  upon  a  bank, 
drawn  by  a  party  having  no  funds  in  the  bank,  does  in  respect  to 
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the  bank  upon  which  it  is  drawn.  It  appears  to  us  that  this  is  an 
erroneous  view  of  the  subject  ♦  ♦  ♦  The  orders  drawn  by  the 
officers  of  the  school  board  are  as  much  evidence  of  the  indebted- 
ness  against  the  city  as  an  order  drawn  by  the  mayor  and  clerk 
would  be.  *  *  ♦  It  is  quite  true  that  the  law  provides  that  the 
school  fund  shall  be  exclusively  applied  to  the  payment  of  the 
teachers'  salaries  and  the  other  necessary  expenses  of  the  public 
schools;  but  snppose  the  fund  is  inadequate  and  insufficient  to 
me  t  these  expenses  and  discharge  the  orders  of  the  school  board, 
is  there  no  remedy  against  the  city?  We  have  no  doubt  aboat  the 
liability  of  the  city  on  these  school  orders.  And  it  is  the  duty  of 
the  city  authorities  to  raise  money  to  pay  them,  as  much  as  to  dis- 
charge any  other  just  indebtedness  against  it  *  *  *  If  the 
city  authorities  neglect  to  exercise  this  power,  or  fail  to  levy  and 
collect  a  revenue  sufficient  to  meet  its  indebtedness,  this  is  no 
reason  why  it  should  be  relieved  from  all  liability  to  those  who 
have  just  claims  against  it  for  teaching  its  public  schools.  It  seems 
to  us  there  can  be  no  doubt  about  the  correctness  of  these  princi- 
ples of  law." 

In  Board  of  Commissioners  of  Floyd  Co.  v.  Dajff  19  Ind.  450,  it 
was  held  that:  '^  The  auditor  of  the  county  is  authorized  bylaw  to 
audit  claims  against  the  county,  and  to  draw  his  warrant  or  order 
upon  the  treasury  for  their  payment  Such  order  when  drawn  is 
in  legal  effect  the  promissory  note  of  the  county.''  In  Clark  v.  Des 
Moines,  19  Iowa,  199,  Judge  Dillok,  speaking  for  the  court,  said: 
^  It  is  claimed  by  the  city  that  the  warrants  issued  for  road  pur- 
poses are  payable  out  of  a  ^particular  fund,'  and  that  the  obligation 
to  pay  depends  upon  the  existence  and  the  sufficiency  of  the  special 
fund.  *  *  *  There  is  nothing  in  the  charter  which  favors  the 
notion  that  the  liability  of  the  city  for  road  debts  is  conditioned 
upon  the  existence  of  road  funds  in  the  treasury.  For  road  debts 
the  city  is  absolutely  and  unconditionally  liable  as  for  other  debts. 
This  liability  cannot  be  controlled  or  varied  by  the  form  in  which 
warrants  may  be  drawn  or  worded  by  the  municipal  officers."  In 
OampbeB  v.  The  Co^tnty  of  Polky  3  Iowa,  467,  suit  was  brought  on 
the  county  warrants,  drawn  payable  out  of  any  money  not  other- 
wise appropriated,  and  it  was  claimed  on  behalf  of  the  county  that 
the  creditor  in  order  to  recover  should  allege  and  show  that  thera 
was  money  in  the  treasury;  but  the  court  said:  '^It  is  as  clear  to 
us  as  any  proposition  can  be  that  he  should  not  be  held  to  this. 
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He  is  obliged  to  have  his  daim  settled  by  the  county  judge;  the 
judge  cannot  pay  the  money,  but  is  obliged  to  draw  a  wammt  on 
the  treasurer  for  it  Now,  is  there  any  reason  or  justice  in  saying 
that  the  creditor  must  allege  and  prove  funds  to  be  in  the  treasury, 
because  he  took  a  warranty  or  because  he  took  such  a  one?  Upon 
a  refusal  to  pay,  he  might  return  the  warrant  and  sue  on  the  orig- 
inal consideration,  and  then  he  would  be  relieved  from  that 
responsibility.  In  the  opinion  of  this  court  these  warrants  were 
payable  generally,  and  if  there  was  no  money  in  the  treasury  the 
county  is  answerable.  All  considerations  of  justice  and  of  good 
law  require  this  decision.''  To  the  same  effect  are  LyeU  v.  Super^ 
visors,  etc.,  6  McL.  446  ;  Savage  v.  Supervisors,  etc.,  10  Wis*  49 ; 
Paddock  V.  Symonds,  11  Barb.  117.  The  soundness  of  the  above  doc- 
trine cannot,  we  think,  be  sucoessfuUy  questioned.  Nor  can  any 
good  reason  be  shown  why  a  county  having,  as  in  the  present 
instance,  given  her  written  acknowledgments  of  indebtedness, 
should  not  occupy  precisely  the  same  footing  as  an  individual  would 
under  like  circumstances.  If  this  be  not  so,  of  what  avail  is  it  to 
obtain  a  warrant  at  all?  None  whatever.  In  Mansfield  v.  Fuller, 
50  Mo.  338,  where  the  pay  claimed  for  certain  services  would  come 
'^  from  the  general  revenue  of  the  county,''  it  was  held  that  man* 
damns  would  not  lie  until  the  claim  was  first  reduced  to  judgment; 
and  in  State  ex  rel.  White  v.  Clay  County,  46  Mo.  231,  where  the  war- 
rants were  drawn  payable  ^'  out  of  any  money  in  the  treasury  appro- 
priated for  county  expenses,"  it  was  held  that  the  warrants  being 
given  for  the  ordinary  indebtedness  of  the  county,  mandamus 
could  not  lie  till  judgment  on  such  warrants  was  first  obtained; 
and  in  Howell  v.  Reynolds  Co.,  61  Mo.  154,  where  the  warrants  sued 
were  of  similar  foim  to  those  in  the  case  at  bar,  it  was  held  in  sub- 
stance that  the  plaintiff  could  not  recover  without  alleging  and 
proving  ^^  that  there  were  funds  in  the  treasury  out  of  which  the 
warrants  might  have  been  paid,  and  that  the  treasurer  refused  to 
pay  them  out  of  such  funds."  So  that  in  respect  to  warrants  of 
this  sort,  the  decidedly  unique  position  is  taken  by  this  court,  that 
you  cannot  have  mandamus  until  you  hAYe  judgment,  and  that  yon 
cannot  have  the  latter  unless  there  are  funds  in  the  treasury.  In 
other  words,  that  a  warrant  holder  has  no  means  Of  compelling  the 
payment  of  his  warrants,  except  in  those  cases  where  tl^  treasury 
is  full  and  compulsory  process  altogether  unnecessary.  The  ruling 
in  the  last^mentioned  case  we  regard  as  erxoneouSy  and  disapprove 
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of  the  same,  holding,  as  we  do,  that  the  warrants  were  due  and 
payable,  regardless  of  the  fact  whether  there  was  money  in  the 
trewnry  for  that  purpose  or  not,  and  that  had  plaintiff  in  its  peti- 
tion, and  on  trial,  showed  title  in  the  warrants,  we  should  not 
reTeme  the  judgment,  but  because  this  was  not  done  the  judgment 
is  rereraed  and  the  cause  remanded.     All  concur. 

Judgment  reversed. 


WiLLBT  T.  BkOWK. 
(66  Mo.  138.) 

Dcwer  tn  partnerMp  real  eetaie. 

A  paitoenldp  bought  and  improved  lands  with  the  partnership  funds,  and 
held  and  treated  them  as  partnership  property .  The  title  was  taken  in  the 
individaal  names  of  the  partners.  One  of  the  partners  died,  and  the  firm 
being  InsolTent,  the  lands  were  sold  to  pay  the  firm  debts.  Heklf  that  the 
widow  of  the  deceased  partner  was  not  entitled  to  dower  in  such  lands.  (See 
noU,  p.  270.) 

nUIT  for  assignment  of  dower.    The  opinion  states  the  facts. 

A.  Comings^  N.  M.  Oivan  and  D.  K,  JTall,  for  plaintiff  in  error. 
Wooldridge  <&  Daniely  for  defendant  in  error. 

NoBTOK,  J.  This  is  a  suit  instituted  by  plaintiff,  Mary  E.  Wil- 
let,  as  the  former  wife  of  one  Silas  Price,  for  the  assignment  of 
dower  in  certain  lots  in  the  town  of  Harrison ville,  in  Cass  county, 
and  for  the  recovery  of  damages  for  the  deforcement  thereof.  It 
is  alleged  that  her  former  husband,  Silas  Price,  was  seized  of  an 
estate  of  inheritance  in  said  lots,  during  their  marriage,  and  that 
defendant  by  Tirtne  of  a  sale  of  the  same,  made  after  the  death  of 
said  Price,  by  him,  as  the  administrator  of  the  partnership  estate 
of  8.  Price  &  Co.,  conyeyed  said  lots  by  administrator's  deed,  in 
February,  1861,  to  Alexander  Feely,  who  afterward  conveyed  the 
same  to  Barton  Holderman,  who  afterward  conveyed  to  Alexander 
McLorky,  who  afterward,  in  July,  1867,  conveyed  to  Lititia  Jones, 
who  afterward,  in  December,  1867»  sold  and  conveyed  the  lots  in 
^estion  to  the  defendant  Bobert  A.  Brown. 
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Defendant,  in  his  answer,  alleged  that  the  lota  in  which  dower  if 
demanded  by  plaintiff  were  purchased  by  the  firm  of  S.  Price  &  Ckk, 
a  partnership  composed  of  Silas  Price  and  Charles  Keller,  with  part- 
nership funds  for  the  purpose  of  said  partnership.  That  they 
were  treated,  held,  owned  and  considered  by  said  firm  as  partner- 
ship  property,  and  that  after  the  death  of  said  Silas  Price,  they  were 
sold  as  stated  in  the  petition  by  defendant  as  the  administrator  of 
the  partnership  estate  of  said  Price  &  Company,  for  the  pur- 
pose of  paying  partnership  debts,  and  that  said  partnerahip 
estate  was  insolvent  and  insufficient  to  pay  the  debts  of 
said  firm.  The  replication  denies  all  the  averments  of  the 
answer  except  the  one  charging  the  insolvency  of  the  firm  of  S. 
Price  &  Co.,  and  on  charging  that  the  lots  were  sold  to  pay  part- 
nership debts.  Upon  a  trial  of  the  cause,  the  court  rendered  judg- 
ment for  the  defendant  from  which  plaintiffs  have  appealed. 

As  the  error  complained  of  is  based  upon  the  action  of  the  court 
in  giving  and  refusing  instructions,  we  copy  them  herein. 

First.  If  the  court,  sitting  as  a  jury,  shall  find  from  the  evidenoe 
that  the  real  estate  in  the  petition  described  was  purchased  by  the 
firm  of  Silas  Price  &  Co.,  and  conveyed  to  Silas  Price  and  Charles 
Keller;  that  they  composed  the  firm  of  Silas  Price  &  Co.;  that  said 
real  estate  was  paid  for  by  said  partners  with  partnership  funds, 
then  said  Price  and  Keller  thereby  became  the  owners  of,  and  held 
said  real  estate  as  tenants  in  common. 

Second.  If  the  court,  sitting  as  a  jury,  further  finds  that  said 
Price  has  departed  this  life,  that  plaintiff,  Mary  Willet,  was  the 
wife  of  said  Price,  the  court,  sitting  as  a  jury,  will  find  the  issues 
for  the  plaintiffs,  notwithstanding  it  may  appear  that  said  real 
estate  wiis  purchased  by  said  firm  and  paid  for  out  of  the  partner- 
ship funds,  unless  it  shall  further  appear  that  it  was  purchased  by 
said  firm  for  its  use  in  carrying  on  and  transacting  its  partnership 
business. 

The  first  of  these  instructions  was  given,  the  second  was  refused, 
and  the  court,  of  its  own  motion,  gave  the  following: 

The  court,  sitting  as  a  jury,  declares  the  law  to  be,  that,  though 
the  said  Silas  Price  and  Charles  Keller,  composing  the  partnership 
firm  of  Price  &  Co.,  purchased  the  real  estate  described  in  the  peti« 
tion,  with  partnership  funds,  and  by  reason  of  such  purchase  held 
the  same  as  tenants  in  common;  yet  they  held  the  same  in  trust 
for  the  payment  of  partnership  debts  and  liabilities;  and  if  the 
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court  fiuds  from  the  evidence  and  the  admissions  in  the  pleadings 

that  said  property  was  pai-chased  out  of  the  partnership  funds,  to 

be  used  and  applied  to  partnership  purposes,  and  that  the  same  was 

treated  by  said  partners  as  a  part  of  said  partnership  stock,  and 

that  said   partnership  was  insolvent  at  the  time  of  the  death  of 

said  Price,  and  that  it  became  necessary  to  sell  said  property,  and 

the  same  was  sold  for  the  purpose  of  paying  the  partnership  debts, 

then  the  plaintiff  is  not  entitled  to  dower  in  the  same,  and  the 

finding  will  be  for  the  defendant 

The  instruction  given  by  the  court  of  its  own  motion  seems  to 
be  fully  warranted  by  the  cases  of  Carlisle,  Admr,,  v.  Mulhern  & 
Ktysevy  19  Mo.  56;  Duhring  v.  Duhrinp,  20  id.  174  In  the  former 
case  the  question  before  the  court  was  identical  in  principle  with 
tiie  one  presented  here.  The  contest  was  between  the  administra- 
tor of  Carlisle,  and  Keyser,  the  administrator  of  the  partnership 
estate  of  Carlisle  &  Keyser,  as  to  the  disposition  of  a  fund,  the  pro- 
ceeds of  the  sale  of  a  leasehold  interest  in  real  estate  which  had 
been  acquired  with  partnership  funds  of  the  firm  of  Carlisle  & 
Keyser.  Oahbls,  Judge,  who  delivered  the  opinion,  observes:  **  It 
is  insisted  that,  as  the  lease  in  this  case  was  made  to  David  Carlisle 
and  Bufus  Keyser,  in  their  individual  names,  it  was  not  partner- 
ship property.  It  appears  sufficiently  that  these  partners,  being 
brick-makers  and  brick-layers,  acquired  their  interest  in  the  prop- 
erty by  the  advance  of  partnership  money  as  an  investment  of  so 
much  of  their  partnership  funds,  to  be  held  for  their  joint  benefit. 
There  has  been  some  contrariety  of  decision  in  the  English  and 
American  courts  upon  the  question,  of  whether  freehold  estates  in 
land  purchased  by  a  partnership  with  their  joint  funds  became 
partnership  property  to  be  treated  as  a  fund  for  the  payment  of 
partnership  debts.  Without  a  labored  examination  of  these 
decisions,  the  result  of  the  authorities  may  be  stated  to  be  that 
real  estate  purchased  out  of  partnership  funds  to  be  used  and 
applied  to  partnership  purposes,  and  treated  and  considered  by  the 
partners  as  partnership  stock,  is  to  be  deemed  and  considered,  so 
far  as  the  legal  title  is  concerned,  as  estate  held  in  common  and 
not  in  joint  tenancy;  but  as  to  the  beneficial  interest  it  is  held  in 
trust,  each  holding  his  property  in  trust  for  the  partnership  until 
the  partnership  account  is  settled  aqd  the  partnership  debts  are 
paid.  It  is  a  trust  arising  from  actual  or  implied  agreement  of  the 
parties,  and  from  the  mutual  relation  in  which  they  stand  to  each 
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Other."    It  is  true  that  there  was  no  qaestion  of  dower  in  that  caset 
but  the  declaration  of  the  court  that  the  estate,  although  held  by 
the  partners  as  tenants  in  common,  was  chargeable  in  their  hands 
with  a  trust  for  the  benefit  of  creditors,  and  the  payment  of  part- 
nership debts  would  preclude  dower  and  the  claim  of  the  heirs  of 
either  of  the  tenants  in  common,  until  the  partnership  accounta 
wei-e  settled  and  partnership  debts  paid.     So  also,  in  the  case  of 
Duhring  v.  Duhring,  20  Mo.  174,  it  was  declared  by  Rtland^ 
Judge,  ^'that  the  widow  was  not  endowable  of  real  estate  belong* 
ing  to  the  firm  which  was  purchased  by  the  partners  for  partner- 
ship purposes  with  partnership  funds.    The  real  estate  purchased 
by  the  partners  must  be  considered,  so  far  as  is  necessary  to  pay  thft 
debts  of  the  firm,  partnership  stock  and  liable  to  the  rules  and  regular 
tions  incident  to  personal  property.'*    After  an  exhaustive  I'eview 
of  the  authorities,  to  many  of  which  we  have  been  cited  in  this: 
case,  the  court  reach  the  conclusion  announced,  that  when  lands, 
are  purchased  by  partners  with  partnership  funds  for  partnership 
purposes,  the  policy  of  the  law  and  principles  of  justice  are  against 
the  right  of  the  wife  to  dower  in  such  lands,  and  the  weight  of 
authority,  both  English  and  American,  is  decidedly  against  suck 
right.    The  leading  authorities  to  which  we  have  been  cited  by 
counsel  were  extensively  reviewed  by  the  court  in  the  above  case^ 
and  in  remarking  upon  the  doctrine  laid  down  in  the  case  of  Smith 
V.  Jackson,  2  Edw.   Ch.  28;    Thornton  v.  Dizon,  3  Bro.  Ch.  199;. 
Belly,  Phyn,  7  Ves.  453;  Baltnain  v.   ShorCy  9  id.  500,   that  an 
agreement  between  the  partners  was  necessary  to  be  shown  that 
real  estate   of  the  partnership  should  be  treated  as  personalty 
before  it  could  bo  so  treated,  Byland,  J.,  observes  that  he  doubts 
the  accuracy  of  that  ruling  and  approvingly  quotes  from  3  Kent^ 
38,  where  it  is  said:    ''The  decisions  maintaining  this  doctrine 
appear  to  me  to  bo  a  sacrifice  of  a  principle  of  policy,  and  above 
all  of  a  principle  of  justice  to  a  technical  rule  of  doubtful  author* 
ity.     There  is  no  need  of  any  other  agreement  than  what  the  law- 
will  necessarily  imply  from  the  fact  of  an  investment  of  partner* 
ship  funds  by  the  firm  in  real  estate  for  partnership  purposes.     If 
the  partners  mean  to  deal  honestly,  they  cannot  have  any  other 
intention  than  the  appropriation  of  the  investment,  if  wanted,  to: 
pay  the  partnership  debts.    • 

The  instruction  given  by  the  court  of  its  own  motion  incoiw 
porated  the  principle  above  announced;  for  as  a  pre-requisite  to  a 
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finding  for  defendant^  it  required  that  the  coart  should  first  find 
that  the  real  estate  was  purchased  with  partnership  funds  for  part- 
nership purposes,  that  it  was  treated  by  said  partners  as  a  part  of 
the  partnership  stock,  that  the  partnership  was  insolvent  and  that 
the  real  estate  was  sold  to  pay  its  debts.     It  is,  however,  said  there 
was  no  eyidence  that  the  lots  in  question  were  bought  for  partner- 
ship purposes,  and  for  that  reason  the  instruction  should  not  have 
been  given.    If  the  evidence  of  Keller,  the  other  partner,  was  alone 
to  be  considered,  there  might  be  some  force  in  the  objection.    He 
swears  that  the  lot  in  question  was  bought  with  the  money  of  the 
firm,  that  a  two-story  house  was  built  upon  it  with  partnership 
funds,  which  he  occupied  as  a  residence,  that  there  was  no  agree- 
ment between  him  and  Price  that  it  should  be  considered  partner- 
ship property,  and  that  it  was  not  considered  partnership  stock, 
that  the  par^ership  was  formed  to  engage  in  mercantile  pursuits; 
that  there  were  no  written  articles  of  partnership  and  no  agreement 
to  engage  in  buying  real  estate.    On  the  other  hand  the  bill  of 
exceptions  which  does  not  contain  a  detailed  statement  of  tlic  evi- 
dence of  defendant  states  that  it  tended  to  prove  that  the  lot  in 
question,  and  a  large  number  of  other  lots  and  farming  lands  were 
bought  by  Price  &  Keller,  paid  for  out  of  the  partnership  funds 
and  were  conveyed  to  Silas  Price  and  Charles  Keller,  and  were  by 
them  considered  and  spoken  of  as  partnership  property.    The  evi- 
dence seems  to  establish  the  fact  that  the  partnership  was  formed 
in  1848,  that  the  lot  in  question  was  purchased   with  partnership 
funds,  and  improved  out  of  the  same  funds  in  1852,  that  the  part- 
nership was  dissolved  by  the  death  of  Price  in  1859;  that  during 
its  continuance  other  lots  and  fanning  lands  were  purchased  with 
partnership  funds  and  conveyed  to  Silas  and   Charles,   and  were 
treated  and  considered  by  them,  as  well  as  the  lots  in  controversy, 
SB  partnership  property,  and  that  all  of  the  real  estate  thus  pur- 
chased was  sold  to  pay  partnership  debts,  that  in  dispute  having 
been  sold  for  that  purpose  in  1861,  the  estate  of  the  partnership 
being  wholly  insolvent    Now,  if  Price  &  Keller  treated,  considered 
and  held  out  to  the  world  the   real    estate  thus  bought  and 
improved  with  the  money  of  the  firm,  as  property  and  assets  of  the 
partnership,  and  impressed  upon  it  by  their  own  acts  the  liabilities 
incident  or  attaching  to  partnership  property,  their  heirs  and 
x^presentatives  ought  not  to  be  heard  in  a  complaint,  that  a  court 
of  equity  should  not  recognise  and  enforce  a  trust  which  the  ances* 
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tor  by  his  conduct  had  impressed  upon  the  property.  An  agree- 
ment between  Price  and  Keller  to  buy  real  estate  for  the  use  and 
purposes  of  the  firm  might  very  well  be  inferred  from  what  was 
said  by  the  partners,  and  that  they  considered  and  treated  it  as 
partnorahip  property  or  assets  of  the  firm. 

[Omitting  a  statutory  ground.] 

Judgment  affirmed  with  the  concurrence  of  the  other  judges, 
except  Shebwood,  C.  J.,  absent. 

Judgm&nt  affirmed. 

Note  bt  the  RiPoirfiUL—It  Is  the  setOed  Amerleaii  doctrine  that  real  eitate  pnrcfaased 
with  partnership  funds  for  the  use  of  the  partnership  and  employed  in  the  partnership 
business  is  in  equity  regarded  as  assets  of  the  partnership,  and  wQl  be  applied  to  the  liqui- 
dation of  partnership,  in  preference  to  individual,  liabiUtfes.  Fifrcftfld  ▼.  FVilrcllfld,  64  N. 
Y.4n;  l7/iter  ▼.  8emple,  90 N.  J.  Bq. »6;  Bryant  ▼. fltiatcr, 6  Bosh,  76;  £4me llocic  Ainic ▼. 
PhetJUpiacey  8  R.  1. 66;  Lang  v.  Waring^  S6  Ala.  625;  FaR  River  WhaHng  Co,  ▼.  Bordm,  10 
Cush.  4S8;  SiotnoTiey  ▼.  Munn,  7  Conn.  11 ;  DavlB  ▼.  OirfaCtan,  16  Gratt.  11;  King  ▼.TTedin, 
TON.  0.872;  Price  T.  Ficftt,  MFla.665;  MaUctky.  MaUoek,6  Ind.  4(A;  Bopp  ▼.  FVkb,  61 
ni.  640;  RuBBeU  v.  Mitter,  96  Mich.  1;  TUQia  ▼.  Freeman,  85  Vt.  44;  Dupuy  ▼.  Leavenworth^ 
17  Cal.  968;  Hunt  ▼.  Berufon,  2  Humph.  4fi0;  Jarvit  v.  Brooke,  97  N.  H.  87;  Blake  y.  JVtitter, 
10  Me  16 ;  Scruggs  ▼.  B7air,  44  Miss.  406;  Hewitt  ▼.  RanMn,  41  Iowa,  85 ;  Drtfwry  ▼.  Monltr 
ifomery,  98  Ark.  966;  Fowler  t.  BaHley,  14  Wis.  195. 

There  arc  many  distinctions  drawn  in  many  cases,  arising  out  of  considerations  of  evi- 
dence, etc.,  but  the  doctrine  is  as  above  stated  whenever  the  three  above  requisites  unites 
namely,  purchase  with  partnership  funds,  purchase  for  partnership  use,  and  use  in  the 
partnership  business. 

For  a  learned  treatment  of  the  subject,  see  CoO.  Fart.,  Wood*s  Notes,  p.  2161,  n. 

This  subject  has  been  very  clearly  and  conclusively  treated  by  the  New  York  Court  ol 
Appeals  in  FairehUA  v.  Fail-chad,  supra .    The  court  there  say: 

"  But  looking  at  the  real  nature  of  the  transaction,  as  found  by  the  Judge,  it  seems  to  me 
more  reasonable  to  hold  that  this  property  should  be  regarded  as  assets  ot  the  copartner- 
ship.  The  findings  are  explicit  that  it  was  purchased  and  paid  for  as  partnership  prop- 
erty, and  always  treated  as  its  property  In  the  payment  of  taxes  and  incumbrances,  mak- 
ing Improvements,  etc.  Beal  estate  purchased  for  partnership  purposes,  and  appropriated 
to  those  purposes,  and  paid  for  by  partnership  ftands,  becomes  partnenhip  property,  and 
It  Is  not  material  In  what  nuumer  or  by  what  agency  the  land  is  purchased,  or  in  what  name 
It  stands.  If  it  be  established  that  it  belongs  to  the  partnership,  equity  will  hold  the  one 
In  whom  Is  the  Ic^^  title  as  trustee  for  the  partnership.  Pars(ms  on  Partnership,  868. 
When  the  land  is  conveyed  to  the  several  partners  it  is  not  indispensable  that  it  should 
actually  be  used  for  partnership  purposes,  nor  that  a  positive  agreement  should  be  proved 
making  it  partnership  property.  If  It  has  been  paid  for  with  partnership  effects  It  Is  then 
a  question  of  intention,  whether  the  conveyance  Is  to  have  its  legal  effect,  and  the  parties 
are  to  be  treated  as  tenants  in  conunon,  or  whether  the  land  is  to  be  treated  as  partner- 
ship  property .  The  manner  in  which  the  accounts  are  kept,  whether  the  purchase-money 
was  severally  charged  to  the  members  of  the  firm,  or  whether  the  accounts  treat  it  the 
same  as  other  firm  property,  as  to  purchase-money,  income,  expenses,  etc.,  are  controlling 
circumstances  In  determining  such  Intention,  and  from  these  circumstances  an  agreement 
may  be  inferred.  Collumb  v.  Bead,  94  N.  Y.  6:^.  The  rule,  I  apprehend.  Is  the  same  In 
this  respect  when  the  deed  Is  made  in  the  individual  name  of  one  of  the  partners,  as  where 
it  Is  made  in  the  names  of  all  the  members  of  the  Arm.  But  a  distinction  Is  claimed  to 
exist  between  creditors  and  the  members  of  the  firm,  and  between  the  members  them* 
selves  in  respect  to  the  proof  necessaiy  to  establish  the  fact  that  the  real  estate  Is  partner- 
ship property.  I  do  not  think  such  a  distinction  Is  recognized  by  the  anthoriUes.  In  this 
eountry,  real  estate  belongs  to  a  partnership,  for  the  purpose  of  paying  the  debts  and 
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Hie  eqalties  between  the  member*  of  the  firm,  is  treated  as  penonal  property; 
•ad  what  remaloB  Is  oonaldered  and  treated  as  real  estate,  whiofa  would  go  to  the  heirs  of 
the  paitners  aooordiiig  to  their  interests.  This  conclusion  was  reached  by  the  chan- 
eeDor  hi  an  elaborate  opinion  in  BwOian  ▼.  Swmntr^  8  Barb.  Ch.  166-800,  reviewing 
ail  the  Ameiicaa  authorities;  and  was  i4n>roTed  and  adopted  by  this  ooort  in  CoQumb  ▼. 
Bead,  M  N.  T.  8CXL  The  Eni^ish  rule  gives  to  the  real  estate  of  a  partnership  the  charao 
tor  and  qualitlea  of  personal  property  as  to  all  persons ;  and  the  remainder,  after  paying 
debts  and  adjusting  the  equities  of  tlie  partners,  goes  to  the  personal  representatives,  and 
not  to  tlie  heir,  probably  on  account  of  the  great  injustice  which  would  result  from  the 
IswB  of  Inheritance  in  England.  CoQumb  v.  Beady  84  N.  T.  606;  Parsons  on  Partnership, 
S7D.  But  the  American  rule,  that  the  remainder  descends  to  the  heir,  does  not  affect  the 
t*»arm£*mm  of  Uie  property  as  partneiBhip  effects,  except  that  the  incidents  and  qualities  of 
leal  estate  are  revived. '  It  is  divided  as  so  much  capital  would  be,  but  it  resumes  its  orig« 
Inal  qualities.  Id.  986^  The  same  evidence,  however,  which  would  make  it  partnership 
propel^  for  the  purpose  of  paying  the  debts  and  adjusting  the  equities  between  the  co- 
partnetB  would  establish  it  for  the  purpose  of  final  division.  It  would  be  incongruous  to 
say  that  evidence  which  would  be  soiBdent  to  establish  that  it  was  partnership  property 
for  the  ftonner  purposes  would  fall  for  the  latter  purpose,  and  I  can  find  no  authority  for 
such  a  difitinftion.  Such  a  rule,  while  compelling  one  member  of  a  firm  holding  the  legal 
title  9M  trustee  for  the  partnership,  to  account  and  disgorge  to  the  extent  of  making  the 
aoooonts  equal  between  the  members  of  the  firm,  when  that  was  accomplished,  would  ena- 
ble him  to  rob  his  associates  by  pocketing  the  remainder." 

The  court  then  consider  the  question  whether  such  an  agreement  canbe  proved  by  parol 
within  the  statute  of  frauds,  and  condude  that  "real  estate  purchased  as  partnership 
property  is  not  within  the  prohibition  of  the  statute,"  not  only  because  the  consideration 
Is  not  paid  by  **one  "  but  by  all,  but  more  substantially  because  *'  property  thus  held  is 
regarded  as  personal  property,  for  the  purpose  of  paying  the  debts  and  adjusting  the  equi- 
tiss  betweeu  the  partners ;  and  the  individual  member  holding  the  legal  titie  is  a  trustee 
Cor  the  partnership  in  respect  to  the  property  as  personalty;  and  when  the  debts  are  paid, 
and  the  claims  of  the  several  members  as  between  themselves  pcdd,  the  trust  for  the  part- 
Berihlp  Is  discfaaised,  and  a  trust  results  to  the  other  members  of  the  firm,  and  the 
beirs  of  such  as  have  died,  by  operation  of  law,  which  is  saved  by  section  60  of  the  statute, 
and  the  holder  of  the  legal  title  then  becomes  a  trustee  of  sudi  remainder,  as  real  estate 
for  the  baneitt  of  pefBona  interested.** 


State  t.  Steeley. 

(66  Mo.  818  ) 

OrindMA  law — indictment — timey  plaee,  and  partisi. 
Aa  indictment  for  murder  charged  that  '*  on  or  about  the day  of 


A.  D.  lOTl,  at  the  county  of  Jasper  and  State  of  Misaouri,"  defendant  and 
W.  8.  "  made  an  aaeaalt  on  H.  S.  with  pistols/'  which  *'they,  said  John 
and  William,  in  each  of  their  right  hands  had  and  held,  and  did  then  and 
there  anlawfally,"  etc,  "  and  of  hi$  malice  aforethought,  shoot  off  and  di» 
charge  at/'  etc,  "  and  of  the  mortal  wounds  inflicted  upon  him  the  said  EL 
8.  did  then  and  there  instantly  die."  ffeid,  to  state  time  and  place  with 
sufficient  certainty,  and  to  cliarge  a  joint  offense.* 


*Io  State  ▼.  LioJcey,  66M0. 917,  it  was  held  that  an  indictment  for  murder,  which  stated 
the  time  and  place  of  the  assault,  but  in  stating  the  death,  charged  that  of  the  wound 
the  deoeased  ^  did  instantly  die,"  was  bad  in  not  stating  the  time  and  place  of  tba 
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TNDIGTMENT  for  marder.    The  opinion  states  the 

Robinson  and  Bray  <&  Cravens,  for  appellant. 
J.  L,  Smithy  attorney-general,  for  the  State. 

Henby,  J.  At  an  adjourned  term  of  the  Oircnit  Oonrt  of  Jaa* 
per  county,  held  in  December,  1875,  the  defendant  was  indicted 
jointly  with  William  Steeley  for  the  murder  of  Harrey  Sitton,  and 
at  the  same  term,  on  his  application,  a  change  of  venae  was 
awarded  to  Dade  county.  At  the  April  term  of  the  Dade  Oircnit 
Court  there  was  a  trial  of  the  cause,  which  resnlted  in  the  oonTio* 
tion  of  defendant  of  murder  in  the  first  degree,  and  judgment  mm 
entered  accordingly,  from  which  defendant  has  appealed*  A 
motion  to  quash  the  indictment  was  oyerruled,  and  this  is  assigned 
as  error.  The  grounds  of  objection  to  the  indictment  are  that  it 
does  not,  with  sufficient  particularity,  allege  when  and  where  Ebir* 
yey  Sitton  died  of  the  wounds,  which,  it  was  charged,  were  inflicted 
upon  him  by  the  defendant,  or  when  the  act  of  shooting  was  done; 
second^  that  it  is  uncertain  whether  defendant  or  William  Steele; 
is  charged  to  have  committed  the  offense. 

The  indictment  charges  that  on  or  about day  of ^ 

A.  D.  1871,  at  the  county  of  Jasper,  in  the  State  of  Missooii^  John 
and  William  Steeley  made  an  assault  upon  Haryey  Sitton  witit 
certain  pistols,  which  they,  said  John  and  William,  in  each  of  their 
right  hands  had  and  held,  and  did  then  and  there  shoot  off  and 
discharge  at,  upon,  etc.  It  alleges  that  John  and  William  Steeley 
did  then  and  there,  on  purpose,  etc.,  and  of  his  malice  aforethought^ 
shoot  off  and  discharge,  etc.  It  alleges  that  of  the  mortal  wounds 
inflicted  upon  him,  '*  the  said  Harrey  Sitton,  did  then  and  there 
instantly  die.''  Neither  the  case  of  Lest&r  y.  The  StaU,  9  Ma  658^ 
nor  the  State  y.  Sides,  64  id.  388,  sustains  the  objections  to  this 
indictment.  The  language  of  the  indictment  in  Lester  y.  The 
State  was  **  of  which  the  said  Scott  did  instantly  die,"  and  in  the 
State  y.  Sides  the  language  was  that  deceased  '^  did  immediately 
languish,  and  languishing  did  die.''  In  the  case  at  bar,  the  indict- 
ment states  when  the  wounds  were  inflicted  upon  the  deceased,  and 
where  it  occnrred,  and  the  word  ^'  then  "  has  relation  to  that  time, 
and  **  there  "  to  the  place  preyiously  stated.  It  contains  the  yeiy 
Urords  which  Naftok,  J.,  held,  in  Lester  y.  The  IXate,  would  haye 
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made  the  indictment  good  in  that  eafio.  The  word  aaed  in  iiie 
SUUe  y.  Sides,  ''  languish,"  imports  that  the  death  was  not  inatan- 
taoeoQSy  and  the  deceased  may  have  languished  more  than  a  year 
and  a  day  before  he  died,  and  the  ayerment  in  the  indictment  have; 
been  true. 

It  is  ni^d  that  it  is  not  clear  whether  it  charges  that  defendant, 
or  William  Steeley  committed  the  offense,  but  we  think  it  sufficiently 
clear  that  both  are  charged.    It  is  alleged  that  each  had  a  pistol  in 
his  hand«  and  substantially  that  each  of  his  malice  did  the  shoot- 
ing.    The  ambiguity  arises  from  the  use  of  the  words  **  his  malice»'^ 
instead  of   ^^ their  malice;"  but  a  reasonable  construction  of  the 
charge,  takiug  all  the  allegations  together,  remoyes  the  obscurity 
and  makes  it  sufficiently  clear  what  was  meant.    Although  inarti- 
ficiaUy  drawn,  the  indictment  is  substantially  good,  stating  all  the 
facta  necessary  to  Cimstitnte  the  crime  of  murder  in  the  first: 
degree,  and  in  proper  language.    It  is  not  like  the  indictment  held 
bad  in  the  case  of  the  Siaie  t.  Gray,  21  Mo*  492«    Seyeral  were 
there  indicted^  and  it  was  charged  that  tkeyy  with  a  knife  which. 
ih$y  then  and  there  with  their  right  band  held,  made  an  assault, 
etc.    SooTT,  J.,  said:    **  This  is  an  impossibility.    It  is  on  the. 
face  o£  it  falee,  and  must  be  bad."    In  the  case,  at  bar  the  change 
is  that  each  had  a  pistol  in  his  right  hand  and  made  the  assault,  etc 
[Omitting  a  statutory  ground,  upon  which,  the  judgment  was 

n versed  and  the  cause  remanded.] 

BeversecL 


DtlDLBT  V.  McOLUER. 

(BSMaSID 

Bfridenee  of  good  eharaeUr —  tD?ien  admiudbie. 

A  chaige  in  the  petition,  that  the  defendant  has  made  false  and  frandnlent 
representations,  does  not  warrant  the  introdaction  by  the  defendant  of  erU 
denoe  of  good  character  in  action  to  set  aside  a  settlement. 

A  GTION  to  set  aside  a  settlement.    The  opinion  states  the  facts. 

Bray  A  Oravens,  for  appellant 

0.  W.  Tkrcaiher  &  H.  0.  Young,  for  respondent. 
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Hbkby,  J.  This  was  a  suit  in  the  Oreene  Circoit  Goort,  com* 
menoed  in  October,  1873.  Plaintiff  in  his  petition  states  that  in 
December,  1859,  defendant  McClaer,  and  Gkorge  B.  and  Clark 
Barrett,  executed  their  note  to  Hash  &  Dadley,  a  firm  composed  of 
John  Hash  and  Palham  Dudley,  for  $1,050,  payable  April  1,  1860, 
with  ten  per  cent  interest  per  annum  from  its  maturity ;  that  on  a 
settlement  of  the  partnership,  the  note  in  question  became  the 
property  of  said  Pulham  Dudley;  that  on  the  28th  day  of  January, 
1866,  said  McCluer  falsely  and  fraudulently  represented  to  said 
Dudley  that  he  had  paid  a  number  of  debts  specified  in  the  peti* 
tion,  on  which  he  had  been  gamisheed  as  the  debtor  of  said  Hash 
&  Dudley,  amounting  to  within  $414  of  the  amount  of  said  note 
executed  by  him  to  Hash  ft  Dudley,  and  induced  said  Dudley  to 
accept,  in  satisfaction  of  said  note,  $414,  and  to  deliver  up  the  note 
to  defendant ;  that  said  Dudley  assigned  said  demand  to  plaintiff, 
who  asks  that  said  settlement  be  set  aside,  and  for  judgment  for 
the  balance  of  said  note  and  interest.  Defendant,  in  his  answer, 
denies  all  of  the  allegations,  except  the  execution  of  the  note 
and  the  payment  of  the  $414  in  satisfaction  of  the  same ;  states 
that  he  was  gamisheed  before  said  settlement,  in  several  suits 
against  said  Dudley  ft  Hash,  including  those  named  in  the  petition; 
that  said  Dudley  and  defendant  went  to  the  office  of  the  justice  of 
the  peace  in  which  said  attachment  proceedings  were  pending,  and 
procured  a  list  of  said  demands,  when  said  Dudley  offered  to  take 
$414  in  full  settlement  and  satisfaction  of  said  note,  which  defend- 
ant accepted,  and  that  he  then  paid  Dudley  that  amount  and  took 
up  the  note.  For  a  further  defense  he  states  that  he  signed  said  note 
one  year  after  its  maturity,  without  receiving  any  consideration 
therefor,  and  that  Pulham  Dudley  knew  it  at  the  time  of  the  set- 
tlement and  also  relied  on  the  statute  of  limitation  as  a  bar  to  the 
action.  The  replication  states  a  sufficient  consideration  for  the 
execution  of  the  note  by  defendant,  and  a  state  of  facts  which 
avoids  the  plea  of  the  statute  of  limitations  and  as  there  was 
abundant  evidence  to  support  the  replication  in  those  respects,  and 
appellant  does  not  urge  those  defenses  here,  no  further  notice  will 
be  taken  of  them.  The  cause  was  tried  at  the  May  term,  1875,  by 
the  court  without  the  intervention  of  a  jury,  a  jury  not  having 
been  waived  by  plaintiff,  and  the  finding  was  for  defendant,  and 
judgment  accordingly,  fi-om  which  the  plaintiff  has  appealed  to  this 
court. 
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Plaintiff  contends  that  it  was  a  proceeding  in  eqaity,  and  that  this 
eonrt  can  and  Bhonld  review  the  evidence  in  the  cause.  We  have 
bot  to  say  in  regard  to  this  point,  that  it  was  either  a  snit  in  equity 
or  the  court  committed  an  error  in  trying  it  without  the  inter- 
vention of  a  jury,  but  as  it  was  treated  by  the  court  and  the  counsel 
on  both  sides,  as  an  equitable  proceeding  and  so  tried  without 
objection  from  either  side,  without  examining  the  numerous 
anthorities  cited  by  the  counsel,  we  shall  regard  it  as  a  suit 
in  equity,  but,  inasmuch  as  for  an  error  which  will  be  pres- 
ently adverted  to,  the  judgment  will  be  reversed  and  the  cause 
remanded,  we  shall  express  no  opinion  as  to  the  correctness 
of  the  finding  of  the  court  on  the  evidence.  The  court  did 
not  err  in  admitting  as  evidence,  transcripts  of  the  records  in  the 
attachment  suits,  but  did  err  in  permitting  defendant,  before 
any  attempt  was  made  to  impeach  it,  to  introduce  witnesses  to 
testify  to  his  good  character.  His  character  was  not  in  issue.  It 
is  true  he  was  charged  in  the  petition  with  having  made  false  and 
frandnlent  representations,  and  the  charge  was  calculated  to  affect 
his  character  indirectly,  and  so  in  every  case  where  one  is  sued  for 
a  debt,  and  he  denies  it,  or  pleads  payment,  his  character  is  some- 
what involved  in  the  investigation;  but  **  putting  character  in 
issue  is  a  technical  expression  which  does  not  mean  simply  that  the 
character  may  be  affected,  but  that  it  is  of  particular  importance 
in  the  suit  itself,  as  the  character  of  plaintiff  in  an  action  of  slan- 
der, or  that  of  a  woman  in  a  suit  for  seduction.  Porter  v.  Seller^ 
23  Penn.  St  424.  In  those  excepted  cases,  character  affects  the 
amount  of  the  recovery.  The  jury  are,  by  law,  permitted  to  con- 
sider it  in  assessing  damages,  and  it  is  in  that  sense  that  it  is  said 
that  ''the  nature  of  the  action  puts  the  character  in  issue."  Fowler 
V.  ^tna  Ins.  Cc^  6  Cow.  674;  Humphrey  v.  Humphrey y  7  Conn. 
116;  Oough  v.  8L  John^  16  Wend.  646.  In  the  case  of  Humphrey 
V.  Humphrey^  supra,  the  defendant  in  a  suit  for  a  divorce  was 
charged  with  adultery,  and  the  court  held  that  evidence  of  her 
good  character  was  inadmissible,  although  the  evidence  against  her 
was  circumstantial  only.  In  Oough  v.  St  John,  the  suit  was  for  a 
fiilseand  fraudulent  representation  of  the  solvency  of  a  third  per- 
son, and  it  was  held  that  evidence  of  defendant's  good  character 
should  not  be  received.  Prof.  Oreenleaf,  in  his  work  on  Evidence, 
Vol.  1,  §  54,  remarks,  that ''  generally  in  actions  of  tort,  wherever 
the  defendant  is  charged  with  fraud  from  mere  circumstances. 
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evidencae  o£  his  general  good  character  is  admissible  to  repel  it,"* 
bat  Knox,  J.,  in  Porter  r.  Seilerj  23  Penn  St.  says:  *'  he  is  not 
flfustained  by  any  sothority  I  can  find  save  RtMn  y.  Perry ^  3  Caines, 
12Q,  and  this  is  expressly  orerraled  in  16  Wend."  We  may  add  that 
the  case  of  Pnaler^.  ThejBtna  Ins.  Co.,  6  Cow.  673,  seems  to  sustain 
Oreenleafi,  but  is  aa  aathority  against  the  admissibility  of  the 
erideoce  of  ciiaraeter  when  the  eridence  of  frand  is  direct  and  not 
circamstantiaL  See,  also,  Rogers  v.  Latni,  3  Blackf.  155;  Oivens 
Y.  Bradley,  EBibb,  195;  2%6  Ailamey- General  r.  Bowman^  2  Bos* 
&  Pol. 532,  note  a;  Anderson  y.  Long,  10  Serg.  A  B.  55.  With 
thaconcmrence  of  the  other  judges,  except  Shbbwood,  C.  J.,  not 
sitting,  havfo^  been  of  counsel,  and  Norton,  J.,  not  sitting,  the 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  rmmrsedm 


JoHifBOir  T.  Beazlet. 

(06  Mo.  «S0.) 
JurifdkHon — probate  courts. 

PsofaMte  emifie  m-  cointB  of  record,  with  general,  ori^nal  and  exdnslv* 

Jaiiadietion  in  reipect  to  the  administration  of  the  estateii  of  deoeaeed  per* 
Bona,  and  on  tfaeee  subjects  their  adjudications  are  conclusive  in  oollateial 
proceedings,  like  the  adjudications  of  other  courts  of  record. 
In  ejectment,  the  defendant  claimed  under  a  deed  of  the  administrator  of  J. 
8. ,  appointed  by  the  probate  court  of  C.  county.  Hdd,  that  the  plaintifl 
could  not  sbow  tliat  the  probate  court  had  not  jurisdiction  to  make  such. 
appointment  because  J.  S.  did  not  reside  in  C.  county.    (See  noU^  p.  286.) 

'n  JEGTMENT.    The  opinion  states  the  facts. 

J.  R.  Arnold,  for  plaintifF  in.  error. 

J.  C.  Kxshaddony  for  defendant  in  error. 

HEifRT,  J.  Plain tifb  brought  ejectment  against  defendant  for 
a  tract  of  land  situate  in  the  county  of  Crawford,  described  as  fol- 
lows: **  The  north-east  quarter  of  section  thirty^  township  thirty- 
m,  range  four,  west."  Both  parties  admitted  title  in  one  Thomas 
J.  Higginbotham,  and  it  was  agreed  that  plaintiffs  are  his  heirs  a4 
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l«w.     Defendant  daimed,  nnder  a  deed  fram  H.   C.  flo«tt,  tiie 
administrator  of  tlie  estate  of  said  Higginbotiiaan,  made  an  a  sale 
of  said  land,  under  and  in  pursuance  of  an  order  of  the  probate 
ooort  of  Crawford  oounly  of  the  December  term,  1866.    The  land 
was  sold  by  said  administrator  on  the  19th  day  of  Mardi,  1867. 
At  the  next  term  of  said  court,  June,  1867,  the  .administrator's 
report  of  said  sale  was  approved  by  the  courts  and  on  the  12tii  day 
of  June,  1867,  he  executed  a  deed  for  the  premises  to  defendant. 
To  the  admission  of  this  deed  in  evidence  plaintifb  objected,  on 
the  ground  that  it  did  not  appear  by  said  deed  "  that  the  probate 
court  of  Crawford  county  had  jurisdiction  of  the  estate  of  said 
Higginbotham,  or  that  said  court  had  authority  to  appoint  H.  C. 
Scott  to  take  charge  of  the  same;  that  it  appeared  by  said  deed 
that  the  land  was  appraised  by  only  two  householdei's;  that  there 
was  no  evidence  of  the  appointment  of  Scott  as  administrator  of 
said  estate."    These  objections  were  overruled,  and  the  deed  was 
read,  as  evidence,  to  the  jury;  and  this  was  all  the  evidence  offered 
by  defendant.     Plaintiffs  then  offered  to  prove,  by  competent  wit- 
nesses, that  at  the  time  of  his  death  said  Higginbotham  resided 
in  the  county  of  Dent,  and  that  he  never  resided  in  Crawford 
county.     This  was  objected  to  by  defendant  and  excluded  by  the 
court    But  inasmuch  as,  in  their  testimony  in  chief,  plaintiffs  had 
been  permitted,  without  objection,  to  prove  the  same  fact,  we 
shall  take  it  for  granted  that  Higginbotham  did,  at  his  deaths 
reside  in  Dent  county.     There  was  a  judgment  for  defendant, 
aad  plaintiffs  have  brought  the  cause  to  this  court  by  writ  of 
error. 

The  three  alleged  errors  are:  that  it  does  not  appear  that  the 
probate  court  of  Crawford  county  had  jurisdiction  of  the  estate  of 
Higginbotham,  or  that  the  court  had  authority  to  appoint  Scott 
administrator  of  his  estate;  that  it  appeared  by  the  deed  that  the 
land  was  appraised  by  only  two  householders;  that  there  was  no 
evidence  that  Scott  had  ever  been  appointed  administrator. 
[Omitting  the  second  and  third  points.] 

The  remaining  question  is  one  of  considerable  difficulty.  Some 
of  the  ablest  courts  m  the  United  States  have  held  the  doctrine 
contended  for  by  the  plaintiffs  in  error,  while  others,  of  equal 
ability,  have  ruled  otherwise.  The  decisions  of  our  own  court  are 
not  in  entire  harmony  with  each  other,  and  in  several  of  our  sister 
States  the  same  vacillation  will  be  observed  in  the  adjudications  on 
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this  subject.  In  this  perplexing  conflict  of  aathoritjy  we  can  bat 
weigh  the  authorities  and  argaments,  and  incline,  as  in  our  judg- 
menty  they  preponderate. 

The  12th  section  of  article  5  of  the  Constitution  of  this  State,  in 
force  when  the  probate  court  of  Crawford  county  was  established, 
was  as  follows:  '^Inferior  tribunals  shall  be  established  in  each 
county  for  the  transaction  of  all  county  business,  for  appointing 
guardians,  for  granting  letters  testamentary  and  of  administration* 
and  for  settling  the  accounts  of  executors,  administrators  and 
guardians.^'  By  the  act  of  the  General  Assembly  creating  this  court 
(Sess.  Acts  1855,  page  499),  exclusive  original  jurisdiction  was  con- 
ferred upon  it,  in  all  cases  relative  to  the  probate  of  last  wills  and 
testaments,  granting  letters  testamentary  and  of  administration, 
settling  and  allowing  accounts  of  executors  and  administrators, 
and  determining  all  disputes  and  controversies  whatever,  respect- 
ing wills  and  the  right  of  executorship  and  administration.  By 
the  fifth  section,  it  was  made  a  court  of  record,  and  true  and  faith- 
ful records  of  its  proceedings  were  required  to  be  kept  By  section 
3,  article  1  of  the  administration  law,  it  is  provided  that  '^  letters 
testamentary  and  of  administration  shall  be  granted  in  the  county 
in  which  the  mansion  or  place  of  abode  of  the  deceased  is  situatecL 
If  he  had  no  mansion  house  and  be  posseseed  of  lands,  letters  shall 
be  granted  in  the  county  in  which  the  land  or  the  greater  part  thereof 
lies,  ete.^'  The  assumption  upon  which  is  based  all  the  argument 
for  holding  the  record  as  a  nullity  is,  that  the  county  and  probate 
courts  of  this  State  are  of  inferior  and  limited  jurisdiction,  although 
expressly  made  courts  of  record  by  the  statute,  with  exclusive  orig- 
inal jurisdiction  over  the  subjects  committed  to  them,  and 
although  the  Constitution  of  the  State  provided  for  their  creation, 
and,  in  general  terms,  defined  the  jurisdiction  that  was  to  be  con- 
ferred upon  them.  It  is  unnecessary  to  refer  to  cases  decided  by 
this  or  other  courts,  in  regard  to  special  jurisdiction  confided  by 
statute  to  justices  of  the  peace  or  to  Circuit  Courts,  wherein  those 
courts  had  no  jurisdiction  of  the  subject,  except  as  conferred  and 
restricted  by  the  statute.  In  such  cases  it  is  well  settled  in  this 
State,  that  the  jurisdiction  of  the  court  must  appear  in  the  record, 
and  that,  if  it  do  not  so  appear,  the  judgment  may  be  attacked  in 
collateral  proceedings.  The  case  of  Lacey  v.  Williams,  27  Mo.  380, 
was  one  in  which  a  guardian  was  appointed  for  an  infant  not  resid- 
ing in  the  county  where  the  appointment  was  made,  but  owning 
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laud  tl^erein,  and  it  was  a  direct  proceeding  to  remoye  the  gaardian 
80  appointed.     It  is  clear  that  in  that  case  the  coart  had  no  such 
power  as  it  exercised,  but  the  main  question  in  this  was  not  raised 
in  that  case,  and  it  is  no  authority  for  the  position  here  taken  by 
the  plaintiffs  in  error.    It  is  not  intimated  in  the  opinion  of  the 
ooart  that  the  action  of  a  probate  court  upon  a  subject-matter 
confided  to  it  occupies  any  difFereut  position  from  that  of  the  Gir- 
cnit  Court  upon  a  subject-matter  over  which  it  has  general  juris- 
diction.   That  the  probate  court  of  Crawford  county/  in  the  case 
we  are  considering,  erred  in  the  appointment  of  an  administrator 
of  the  estate  of  Higginbotham,  who  resided  and  had  his  mansion 
in  the  county  of  Dent,  although  he  owned  land  in  the  county  of 
Crawford,  is  clear;  but  the  appointment  having  been  made,  the 
presumption  is  that  the  matter  has  been  considered  and   deter- 
mined by  the  court,  and  until  the  contrary  appears  in  a  direct  pro- 
ceeding in  that  court,  or  some  higher  court  to  which  an  appeal  lies, 
the  record  of  the  appointment  will  be  conclusive,  in  all  collateral 
proceedings.     The  jurisdiction  of  probate  courts  is  not,  like  that  of 
justices  of  the  peace,  confined  to  special  cases  in  which  the  juris- 
diction must  appear,  but  their  jurisdiction  pertaining  to  wills  and 
administrators  is  general    The  subjects  of  their  jurisdiction  are 
clearly  defined,  and  any  action  of  theirs  outside  of  such  subjects 
would  be  of  no  force  or  validity,  and  the  same  may  be  said  of  the 
Circuit  Court;  but  their  action,  on  subjects  exclusively  and  origin- 
ally confined  to  them,  is  entitled  to  the  same  weight  as  that  of  any 
other  court  of  record. 

It  is  insisted  that  the  appointment  of  H.  C.  Scott  as  administra- 
tor of  Higginbotham's  estate  is  to  be  treated  as  a  nullity,  because 
there  is  no  record  showing  the  fact  that  the  deceased  resided  at  the 
date  of  his  death  in  Crawford  county,  in  other  words,  that  the  record 
must  show  facts  which  authorized  the  action  of  the  probate  court; 
not  merely  that  an  administrator  was  appointed,  but  that  all  the  re- 
quirements of  the  statute  had  been  duly  complied  with.  The  statute 
provides  that  if  the  deceased  had  no  mansion  house,  or  place  of  abode 
at  the  time  of  the  death,  but  owned  land,  letters  should  be  granted 
in  the  county  in  which  the  greater  part  of  the  land  lies;  and  the 
argument  made  here  would  be  equally  good  in  the  case  of  an  ap- 
pointment of  an  administrator  of  one  deceased  who  had  no  domi- 
cile, if  the  record  did  not  expressly  show  that  the  greater  part  of 
the  lands  were  in  the  county  in  which  the  appointment  was  made 
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-^and  yet  this  would  not  be  seriously  insisted  npon.  In  tjie  caae 
At  bar,  if  the  position  taken  by  the  plaintiffs  in  error  is  correct,  it 
was  wholly  unnecessary  to  proye  that  Higginbotham  resided,  and 
had  his  mansion  house  in  Dent  county ;  for  the  argument  is  that, 
unless  the  record  shows,  either  that  the  deceased  resided  and  had 
his  mansion  house  in  Crawford  county,  or  had  no  residence  or 
mansion  house,  but  owned  lands,  and  that  the  greater  part  of  said 
lands  were  in  Crawford  county,  the  appointment  is  to  be  trei^ted 
as  a  nullity.  The  case  of  Schell  v.  Lelandy  45  Mo.  294,  is  not  an 
authority  for  the  doctrine  contended  for  by  plaintiffs  in  error.  The 
Kansas  city  Court  of  Common  Pleas  was  by  the  terms  of  the  act 
creating  it,  expressly  limited  on  the  subject-matter  of  mechanics' 
liens  to  the  township  in  which  it  was  located,  and  it  was  held  that, 
when  in  that  court  a  lien  was  attempted  to  be  enforced,  the  record 
must  show  that  the  property  against  which  the  lien  was  sought  to 
be  enforced,  was  in  Eaw  township.  It  was  a  local  court  confined 
in  its  jurisdiction  to  Kaw  township,  an  inconsiderable  portion,  geo- 
graphically, of  the  county  of  Jackson.  Such  a  court  is  not  to  be 
treated  as  occupying  the  same  position  as  pi*obate  courts,  which  by 
the  statute  '^haye  exclusiye  original  jurisdiction  in  all  cases  rela- 
tiye  to  the  probate  of  last  wills  and  testaments,  the  granting  letters 
testamentary  and  of  administration,  etc.,''  and  whose  jurisdiction 
is  co-eztensiye  with  the  respectiye  counties  for  which  they  are 
created.  The  case  of  Bryan  y.  Mundy,  14  Mo.  459,  originated  on 
a  motion  in  the  probate  court,  two  years  after  a  demand  was  al- 
lowed and  classified  by  that  court,  to  set  it  aside,  on  the  ground 
that  the  administrator  had  no  notice  that  such  demand  would  be 
presented  for  allowance.  The  record  did  not  show  that  he  had 
notice  and  there  was  evidence  tending  to  show  that,  in  fact,  he  had 
no  notice.  That  it  will  be  perceived  was  a  direct  proceeding  to  set 
aside  the  judgment,  between  the  original  parties  to  the  suit,  no 
rights  of  third  persons  intervening ;  and  although  the  doctrine  of 
that  case,  as  Judge  Sherwood  observed  in  Brooks  v.  DucktaoriVs 
Adm^r,  ''  has  been  yeiy  often  doubted,"  yet,  admitting  it  to  be 
correct,  it  comes  far  short  of  sustaining  the  doctrine  here  insisted 
upon.  A  careful  analysis  of  the  case  of  Valle  y.  Flemingy  19  Mo. 
454,  we  think,  will  show  that  it  does  not  conflict  with  the  doctrine 
we  haye  endeavored  to  maintain.  Judge  Scott  says,  in  that  case, 
**  that  the  County  Courts  have  no  other  jurisdiction  than  that  which 
is  specifically  conferred  on  them  by  statute.    They  have  no  common 
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law  jmisdiotiony  nor  cun  they  be  said  to  be  oonrts  of  general  juris- 
diction,  in  whoae  favco:,  by  the  common  law^  the  liberal  intend- 
ments are  indulged,  which  are  extended  to  courts  of  that  character. 
Bat  tiie  great  mischief  which  experience  has  shown  arises  from 
aToiding  sales  made  under  the  authority  of  tribunals  haying 
jurisdiction  of  the  subject,  have  induced  courts  to  extend  an  en- 
larged liberality  of  construction  to  proceedings  instituted  for  such 
purpose,  with  a  Tiew  to  uphold  them.  As  to  these  proceedings  the 
presumption  extended  to  courts  of  general  jurisdiction  is  indulged/' 
In  that  case  the  record  affirmatively  showed  that  no  notice  had  been 
given,  and  Judge  Scott  says,  ^  How  then  can  a  notice  be  presumed 
when  the  record  on  its  face  shows  that  it  was  impossible,  in  the 
nature  of  things,  that  it  could  have  been  given."  The  same  dis- 
tinguished judge  said, in  Rihffs  AdnCr  v.  McGorcCs  AdmW,  24  Mo. 
267,  ''  an  illegality  in  the  grant  of  letters  of  administration  cannot 
be  taken  advantage  of  in  a  collateral  proceeding.  They  must  be 
regarded  as  valid  until  they  are  regularly  revoked.''  In  Strotise  v. 
Drennany  41  Ma  289,  this  court  held  a  different  doctrine.  It  is 
there  said  that  ^*  our  county  and  probate  courts  are  not  courts  of  gen- 
eral jurisdiction,  according  to  the  common-law  meaning  of  the 
term,  in  which  such  liberal  intendments  are  indulged,  for  they 
haye  only  limited  jurisdiction  which  is  especially  conferred  on 
them  by  statute."  To  the  same  effect  is  Oibaon  v.  Vaughn^  AdmWy 
etc.,  61  Mo.  418.  We  think,  after  a  careful  review  of  the  authori- 
ties, that  those  are  not  in  harmony  with  the  best  considered  cases 
in  this  country,  and  should  be  OTerruled.  The  case  of  Brooks  v. 
Duckworth,  59  Mo.  49,  is  an  express  decision  of  this  court  on  the 
point  under  consideration.  It  was  there  held  that  on  a  presenta- 
tion of  a  demand  to  the  county  court,  for  allowance  against  an 
estate,  the  jurisdiction  of  that  court  to  pass  on  its  validity  at  once 
arose,  and  the  conclusion  of  the  court  upon  the  evidence,  and  all 
other  matters  to  be  adjudicated,  could  not  be  attacked  collaterally. 
In  Kenip*8  Lessee  y,  Kennedy,  5  Cranch,  173,  Marshall,  G.  J., 
said:  ''AH  courts  from  which  an  appeal  lies  are  inferior  courts,  in 
relation  to  the  appellate  court  before  which  their  judgment  may 
be  carried,  but  they  are  not,  therefore,  inferior  courts  in  the  tech- 
nical sense  of  those  words.  They  apply  to  courts  of  special  and 
limited  jurisdiction,  which  are  erected  on  such  principles  that  their 
judgments,  taken  alone,  are  entirely  disregarded,  and  the  proceed* 
higs  must  show  their  jurisdiction.  The  courts  of  the  United 
Vol.  XXVII  —  36 
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States  are  all  of  limited  jarisdiction,  and  their  proceedings  are 
erroneous  if  the  jurisdiction  be  not  shown  upon  tiiem.  Judgments 
rendered  in  such  cases  may  certainly  be  reversed,  but  this  court  is 
not  prepared  to  say  that  they  are  absolute  nullities/'  In  ChrigUh 
V.  Frazier,  8  Cranch,  9,  Marshall,  G.  J.,  observed:  ''To  give  the 
ordinary  jurisdiction,  a  case  in  which,  by  law,  letters  of  adminis- 
tration may  issue,  must  be  brought  before  him.  In  the  commoa 
case  of  intestacy  it  is  clear  that  letters  of  administration  must  be 
granted  to  some  person  by  the  ordinary;  and  though  they  should 
be  granted  to  one  not  entitled  by  law,  still  the  act  is  binding  until 
annulled  by  the  competent  authorities,  because  he  had  power  to 
grant  letters  of  administration  in  the  case."  To  the  same  effect  is 
the  ease  of  McNitt  y.' Turner,  lQWslhS5S.  A  statute  of  Illinois 
provided  that  '^  in  all  cases  where  the  intestate  shall  have  been  a 
non-resident,  or  without  a  widow,  next  of  kin,  or  creditors  in  this 
State,  but  having  property  within  the  State,  administration  shall 
be  granted  to  the  public  administrator  of  the  proper  county,  and 
to  no  other  person. ''  The  probate  justice  of  Adams  county 
appointed  Archibald  Williams  administrator  of  the  estate  of 
Samuel  Spotts,  deceased,  and,  as  such  administrator,  he  applied 
to  the  Circuit  Court  of  said  county,  and  procured  an  order  to  sell 
certain  tracts  of  land  of  which  said  Spotts  died  seized.  The  proceed- 
ings of  the  probate  court  did  not  show  that  Williams  was  public 
administrator,  nor  did  they  show  that  there  was  no  such  officer  in 
the  county  at  the  time.  Justice  Swatne,  delivering  the  opinion 
of  the  court,  said:  ''It  does  not  appear  that  Williams  was  not  the 
public  administrator,  and,  if  he  were  not,  that  there  was  any  such 
officer  for  Adams  county  at  that  time.  If  there  was  not,  the 
appointment  of  Williams  was  proper.  Error  must  be  shown.  It 
is  not  to  be  inferred,  except  where  the  inference  is  inevitable. 
Every  thing  consistent  with  the  record  which  would  have  war- 
ranted the  appointment  will  be  presumed  to  have  existed,  and  to 
have  been  found  and  acted  upon  by  the  court  Acts  done  which 
presuppose  the  existence  of  other  acts  to  make  them  legally  opera- 
tive, are  presumptive  proof  of  the  latter."  To  the  same  effect  are 
the  eases  of  Orignon  v.  Astor,  2  How.  319;  Kennedy  ei  al.  v.  Georgia 
St.  Banky  8  id.  58G,  and  McCormick  v.  Sullivant,  10  Wheat.  199. 

Propel  V.  Meadoivs,  13  111.  157,  was  the  case  of  an  allowance  of 
a  demand  against  an  estate,  which  it  was  sought  to  avoid  on  the 
ground  that  the  executor  had  no  notice  of  the  proceediug,    CatoKi 
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f^  delivering  the  opinion  of  the  coart,  said:  '^Considering,  as  we 
doy  that  this  jadgment  was  not  conclasive  upon  the  executor,  for 
want  of  notice  to  appear  and  defend,  the  question  arises,  in  what 
way  he  may  obtain  relief  against  the  effects  of  the  adjudication. 
We  are  not  now  prepared  to  say  that  this  judgment  was  an  abso- 
lute nullity  from  the  omission  of  the  record  to  show  a  notice  to 
the  execntor.  The  county  court,  although  of  limited,  is  not, 
strictly  speaking,  of  inferior,  and  certainly  is  not  a  court  of  special 
jurisdiction.  It  is  a  court  of  record,  and  has  a  general  jurisdiction 
of  unlimited  extent  over  a  particular  class  of  subjects,  and  when 
acting  within  that  sphere,  its  jurisdiction  is  as  general  as  that  of 
the  Circuit  Court  When,  therefore,  it  is  adjudicating  upon  the 
administration  of  estates,  over  which  it  has  a  general  jurisdiction, 
as  liberal  intendments  will  be  granted  in  its  favor  as  would  be 
extended  to  the  proceedings  of  the  Circuit  Court;  and  it  is  not 
necessary  that  all  the  facts  and  circumstances  which  justify  its 
action  ahould  afiSrmatively  appear  upon  the  face  of  its  proceed- 
ings." In  Wight  v.  WaUbaum,  39  El.  563,  it  was  held  that  *' where 
a  court  has  jurisdiction  of  the  subject-matter  and  of  the  parties, 
its  judgment  must  be  held  conclusive,  in  all  cases,  except  in  a 
direct  proceeding  for  its  reversal.'^  That  was  a  case  in  which  it 
was  urged  that  the  failure  of  the  probate  court  to  observe  the 
requirements  of  the  law,  in  granting  letters  of  administration  with 
the  will  annexed,  rendered  the  appointment  void. 

The  case  of  CuHs  v.  Hoskins,  9  Mass.  543,  very  similar  in  its 
facts  to  the  case  at  bar,  and  in  which  it  was  held  that  a  grant  of 
letters  by  the  probate  court  of  one  county,  when  intestate  had 
died  in  another,  which  was  prohibited  by  their  statute,  was  a 
nullity  and  might  be  attacked  in  a  collateral  proceeding,  was 
reviewed  and  its  doctrine  condemned  by  the  learned  judge  who 
delivered  the  opinion  of  the  court  in  Wight  v.  Wallbaum,  supra. 
Schroyer  v.  Richmoiid  £  StcUey,  16  Ohio  St.  455,  and  Dequindre  v. 
Williams,  31  Ind.  445,  fully  sustain  the  views  expressed  by  Walker, 
Judge,  in  Wight  v.  Wallbaum.  In  Schroyer  v.  Richmond,  Scott,  C. 
J.,  observes,  "  whilst  the  statute  requires  the  record  to  contain  *an 
entry  of  the  appointment'  of  all  guardians,  it  nowhere  requires 
that  the  record  shall  show  the  existence  of  a  state  of  facts  such  aa 
to  warrant  the  exercise  of  its  authority,  or  the  evidence  upon 
which  the  court  relied,  in  making  the  appointment.  Nor  docs  any 
rule  of  law  require  this  of  such  a  court.     True,  it  is  a  court  of 
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limited  jurisdiction,  and  it  is  equally  true  that  the  jurisdiction  of 
each  of  the  courts  of  the  State  is  expressly  limited,  either  by  the 
Constitution  or  by  statute.  But  as  was  said  in  the  case  of  Shddon 
Y.  Newton^  3  Ohio  St.  500,  '^  the  distinction  is  not  between  coortB 
of  general  and  those  of  limited  jurisdiction,  but  between  courts  of 
record,  that  are  so  constituted  as  to  be  competent  to  decide  on  their 
own  jurisdiction,  and  to  exercise  it  to  a  final  judgment,  without 
setting  forth  the  facts  and  eyidenoe  on  which  it  is  rendered,  and 
whose  records,  when  made,  import  absolute  verity,  and  those  of  an 
inferior  grade,  whose  decisions  are  not  of  themselves  evidence,  and 
whose  judgment  can  be  looked  through  for  the  facts  and  evidence 
necessary  to  sustain  them."  Kiniball  v.  Fisky  39  N.  H.  110,  is  in 
harmony  with  the  cases  in  Ohio,  Indiana,  Illinois  and  the  Supreme 
Court  of  the  United  Sfcates.  The  distinction  is  not  between  courts 
whose  proceedings  are,  and  courts  whose  proceedings  are  not, 
according  to  the  courts  of  common  law;  but  betweea  courts  of 
record  which  have,  and,  in  the  particular  case,  exercise  their  gen- 
eral original  jurisdiction,  and  courts  not  of  record — courts  of 
record,  which  have  a  limited  and  special  jurisdiction,  and  courts  of 
record  having  original  geneml  jurisdiction,  but  which,  in  the  par- 
ticular case,  exercise  a  limited  jurisdiction,  not  within  the  scope  of 
their  general  jurisdiction. 

In  a  note  to  Roderigas  v.  East  River  Savings  InstHutiofiy  reported 
in  the  American  Law  Register,  Vol.  5,  No.  4,  213,  Judge  Rbdfield 
says:  '^  There  is  no  very  good  reason  why  the  jurisdiction  of  courts 
of  probate,  so  far  as  it  depends  upon  domicile  within  a  particular 
district  within  the  State,  should  be  allowed  to  be  attacked  collat- 
erally and  all  the  proceedings  rendered  nugatory.  But  the  decisions 
to  this  extent  are  very  numerous,  and  have  never  been  questioned 
to  our  knowledge."  Again  he  says:  ''There  is  no  controversy^ 
we  believe,  or  has  been  none  heretofore,  that  courts  of  probate^ 
whose  jurisdiction  is  created  and  defined  by  statute  for  the  settle- 
ment of  estates,  within  particular  defined  districts,  must  be  re- 
garded both  as  inferior  courts,  and  of  special  and  limited  jurisdio- 
tion,  and  that  no  presumption  could  be  made  in  favor  of  their  juris- 
diction beyond  what  appears  on  the  face  of  their  proceedings,  and 
that  even  where  that  appeared  regularly  it  'might  be  contradicted 
in  any  collateral  proceeding,  and  the  whole  action  of  the  court 
rendered  nugatoiy  and  void  for  all  purposes."  If  we  comprehend 
the  statement  of  this  eminent  author,  it  strikes  us  as  most  remark-^ 
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able,  in  the  face  of  the  nnmerons  decisions  we  have  cited,  from 
Ohio,  Indiana^  Illinois^  New  Hampshire,  the  Supreme  Court  of  the 
Uuited  StatoSy  and  to  which  we  now  add  Fisher  y.  Basseti,  9  Leigh, 
119;  Den  ex.  Bern.  Obert  v.  Bammel,  18  N.  J.  Law,  75;  and  Hahn 
y.  Kelley,S^  CaL  391.  In  nearly  all  of  these  cases,  it  was  expressly  held 
that  the  judgment  of  a  court  of  record  haying  general  jurisdiction 
over  administrations,  etc^  could  not  be  attacked  in  collateral  pro« 
eecdings,  and  for  more  than  half  a  century  there  has  not  only 
been  €l  camiroversy  on  the  subject  mentioned  by  Judge  Bedfxeld, 
but  the  weight  of  authority  oyerwhelmingly  sustains  the  yiews  we 
haye  herein  expressed,  and  which  are  so  ably  maintained  in  the 
cases  to  yrhich  we  have  referred.  Langworthy  v.  Bakery  23  111.  484, 
cited  by  Judge  Redfield,  does  not  sustain  his  position.    It  was  a 
direct  and  not  a  collateral  proceeding.  It  was  a  writ  of  error  prose- 
cuted for  the  express  purpose  of  having  the  judgment  of  the  probate 
court  reversed  by  the  Supreme  Court,  and  Bbeese,  J.,  who  deliv- 
ered the  opinion  of  the  court,  cites  approvingly  Propst  v.  Meadows, 
^upra.    In  the  case  of  Roderigas  v.  East  River  Savings  Inst.,  63 
N.  T.  460;  20  Am.  Sep.  565,  the  Court  of  Appeals  of  New  York 
held  that  the  appointment,  by  a  probate  court,  of  an  administrator 
of  the  estate  of  one  not  dead,  could  not  be  attacked  collaterally  ; 
and  it  is  probably  true,  as  Judge  Sedfield  remarks,  '*  that  that 
decision  is  without  a  precedent,  either  in  English  or  American 
jurisprudence."    By  its  judgment  in  that  case,  the  probate  court 
of  course  without  notice  to  the  living  man,  declared  him  dead,  and 
invested   another  with  title   to  his  property.    No  man  in  New 
York    or  elsewhere  in  the    United  States  can   be  deprived   of 
his  property,  except  by  due  process  of    law,   and  it  would  be 
strange  indeed,  if,  in  such  a  case  as  Roderigas^  the  supposed  de- 
ceased could  not  against  the  whole  world  assert  his  rights  againsi 
such  a  judgment,  either  .directly  or  collaterally.     Probate  coni'tf 
have  no  jurisdiction  conferred  upon  them  over  the  estates  of  liv- 
ing men.     An  order  appointing  an  administrator  of  the  estate  of 
a  living  man  would^  have  the  effect,  if  valid,  of  taking  the  prop- 
erty of  one  man,  without   his  consent,  and  vesting  it  in  another. 
Not  so  of  the  appointment  of  one  as  administrator,  not  entitled, 
ii|[[ainst  another,  who  has  by  law  the  right  to  administer.    The  lat- 
ter has  no  right  of  property  that  would  be  divested,  and  the  con- 
^Lition  of  things  exists,  in  regard  to  that  estate,  which  awakes  the 
lurisdiction  of  the  probate  court  then,  and   only  then,  becoming^ 
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possessed  of  power  and  authority  to  exercise  its  general  jurisdic- 
tion in  the  particular  case.     Griffith  y.  Frazier,  8  Cranch,  9. 

When  Higgingbotham  died,  it  became  necessary  to  appoint  un 
administrator  of  his  estate.  The  probate  court  had  to  determine 
seyeral  questions  of  fact  before  making  the  appointment;  among 
them,  that  Higginbotham  was  dead,  that  ho  resided  and  had  a 
mansion  house  in  the  county  where  the  court  was  asked  to  make 
the  appointment,  or  that,  when  he  died,  he  had  no  place  of 
abode  or  mansion  house,  that  he  owned  land  in  that  county, 
and  that  it  was  the  greater  part  of  his  land.  Having  a  general 
jurisdiction  over  the  subject-matter,  and  the  law  requiring  the 
court  to  pass  upon  those  questions,  before  granting  letters  of  ad- 
ministration on  his  estate,  it  is  to  be  exclusively  presumed,  in  a  col- 
lateral proceeding,  that  the  court  not  only  did  so,  but  that  it  cor- 
rectly passed  upon  them.  To  allow  their  heirs,  or  any  one  else,  in 
a  collateral  proceeding  to  question  the  correctness  of  the  judgment 
of  the  court,  would  so  imperil  the  titles  conveyed  at  administrator's 
sales  of  lands  that  no  prudent  man  would  bid  their  value,  and 
estates  would  be  sacrificed.  Both  public  policy  and  the  weight  of 
authority  sustain  the  title  which  defendant  acquired  by  his  pur- 
chase at  the  administrator's  sale,  and  as  the  instructions  which  the 
court  gave  the  jury  are  in  harmony  with  these  views,  and  those 
asked  by  plaintiffs  and  refused,  asserted  the  contrary  doctrine> 
the  judgment  is  affirmed. 

All  concur  except  Hough,  J.,  who  concurs  in  the  result. 

Judgment  affirmed. 

NOTS  BTTHV  Rbpobtbr.  —  The  case  of  RoderigoM  t.  East  River  SavingB  Inatitutkm 
oame  ngaln  before  the  New  York  Court  of  Appeals,  and  was  decided  March  18, 1879. 
We  extract  the  followlog  abstract  of  the  decision  from  19  Alb.  L.J.  358  : 

"In  ati  action  by  this  plaintiff  as  administratrix  of  her  husband  against  this  defend- 
ant, this  court  held  that  the  payment,  by  defendant,  to  Isabella  McNeil,  who  had 
been  appointed  administratrix  of  the  estate  of  her  husband,  was  a  bar,  althoufch  It 
appeared  that  at  the  time  of  issuing  letters  of  administration  the  husband  was  alive. 
83  N.  Y.  460.  In  this  case  the  defendant  sets  up  In  bar  payment  of  the  moneya 
claimed  by  the  plaintiff  to  Mrs.  McNeil,  who  presented  sucli  letters  upon  plaintiff's 
estate.  The  facts  are  alike  in  both  cases,  except  that  here  it  was  proved  that  Mrs. 
McNeirs  petition  for  letters  was  never  presented  to  the  surrogate,  and  he  never  saw 
her,  and  never  acted  upon  the  petition  nor  knew  of  It,  nor  of  the  iasulng  of  letters, 
but  the  letters  were  Issued  by  his  clerk,  who  used  a  blank  which  had  been  signed  by 
the  surrogate  and  left  with  him,  and  to  which  he  attached  the  seal.  The  only  proof 
of  death,  in  this  case,  waR  the  allegation  in  the  petition,  upon  **  the  best  of  her  knowl- 
edge. Information  and  belief."  Held,  that  the  defense  was  unavailing.  At  common 
law  letters  of  administration  upon  the  estate  of  a  living  person  are  void.  Joehum9en 
V.  SuffoUt  Bank,  3  Allen,  87 ;  AlUn  v.  Diitidos,  8  T.  R.  126 ;  Griffith  v.  Frazier,  8  Crunch, 
9  i  MeUa  v.  Simont,  19  A  lb.  L.  J.  198.    When  It  appears  that  there  was  no  Judicial  deter* 
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minaUon  of  tbe  fact  of  death.  It  Ib  diffloult  to  sopport  the  grant  of  letters  even  to 
pvoieet  innooeat  perBona.   Proceedings  of  courts,  especially  of  limited  Jurlsdlotloiii 
may  be  attacked  collaterally  for  want  of  Jtuiadlotlon  oyer  the  subject-matter.    If  the 
eoort  had  Jurladlctlon,  Its  exercise  is  conclusive,  nntU  reversed,  however  irregular  or 
«CTODeotM.    If  the  surrogate  has  general  Jurisdiction  of  the  subject-matter,  his  declF* 
|on  whether  the  case  calls  for  its  exercise  or  not  is  protected  sgainst  collateral  attack, 
jl  Cow.  ft  H1U*8  Notes,  087.    The  surrogate  has  no  Jurisdiction  to  grant  administration 
on  estates  of  living  persons.    If  the  person  is  actually  dead,  the  surrogate  has  Jurlsdio* 
aon  over  the  subject-matter,  and  although  he  acts  erroneously,  his  action  cannot  be 
collaterally  Impeached.    Payment  to  an  executor  of  a  forged  will  is  a  valid  discharge 
lAUen  ▼.  Ihmdm,  8  T.  B.  12Q,  because  the  court  had  Jurisdiction,  and  its  decision  that 
abe  vrill  was  valid  was  good  until  reversed.    By  the  former  decision  of  this  court  the 
statute  was  held  to  extend  the  Jurisdiction  to  issue  letters  so  that  they  may  be  Issued 
not  only  upon  estates  of  dead  persons,  but  upon  estates  of  persons  whom  the  surrogate 
aboold  Judicially  determine  to  be  dead.    But  here  it  is  not  sought  to  impeach  the 
Judgment  of  tbe  surrogate,  but  only  to  show  that  he  never  acted,  never  exercised  his 
Judgment.    It  may  be  shown  that  his  seal  was  forged  (1  Wms.  Bx.  480),  and  that  tbe 
l>laiik  had  been  stolen  and  filled  up  by  a  third  person.   In  this  case  the  act  of  the  clerk 
^ras  at  least  unauthorized.    The  surrogate  cannot  delegate  his  Judicial  powers.  PoweU 
▼.  TuWt^  3  Comst.  806 ;  Kdeer  v.  Front,  22  Barb.  400.  BIther  the  plalntllT  must  have  been 
dead,  or  the  surrogate  must  have  Judicially  so  determined.    Neither  was  true  in  fact 
there  was  no  exercise  of  power;  and  the  letters  are  without  any  Jurisdiction.  Again, not 
only  did  the  surrogate  never  act,  but  there  was  no  proof  that  the  plaintilf  was  dead. 
This  fact  would  not  have  rendered  the  letters  void,  if  the  surrogate  had  really  acted, 
U  aeema   The  rule  protecting  the  acts  of  ministerial  officers  (Savacool  v.  BouifiUon,  5 
Wend.  ITQ)  has  no  application  here.    Nor  was  Mrs.  McNeil  a  de  facto  administratrix, 
because  the  surrogate  had  no  color  of  authority,  having  no  Jurisdiction.    Admlnistra> 
tors  are  not  public  officers,  and  the  principle  does  not  apply  to  them  so  fully  as  to 
pabUc  officers.   R  teems,  that  If  the  surrogate  had  held  upon  evidence  that  the  plain- 
tiff was  dead,  Mra  McNeil  would  have  been  a  de  facto  administratrix.    The  defendant 
Is  not  the  only  innocent  party;  the  plaintiff  Is  also  innocent,  and  her  property  cannot 
be  taken  away  without  her  consent  and  without  authority  of  law.    Order  of  General 
Tmm  affirmed  and  Judgment  absolute  for  plaintiff. " 


Statb  v.  Brapbr. 

(85  Mo.  886.) 

Criminal  law  —  evidence  —  d^ng  dsclaraUons. 

On  a  trial  for  murder,  dying  declarations  are  admlfisible  in  evidence,  when 
made  in  yiew  of  impending  death  and  after  abandonment  of  all  hope  of 
reooyerj,  as  to  the  facts  and  drcumstances  constitating  the  res  gesta  of  the 
homicide,  but  not  aa  to  matters  occurring  anterior  to  and  not  immediately 
connected  with  it.* 

TNDICTMENT  for  murder.    The  opinion  states  the  facts, 
John  (yDay,  for  appellant 


•  See  stats  v.  PaUenmn  (46  Vt.  808),  12  Am.  Bep.  90O;  Brown  v.  Com,  (78  Fenn.  St.  sni 
IS  Am  Bep.  740;  SwiOurv.  Com,  (96  Qratt.  968),  21  Am.  Bep.  880. 
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J.  L.  Smith,  attonrey-general,  for  the  State. 

NoETON,  J.  The  defendant  was  indicted  for  Fiarder  in  the  first 
degree  in  the  Circuit  Court  of  Jasper  county,  at  its  September  term, 
1876,  for  the  killing  of  one  J.  L.  Gilbert.  On  defendant's  appli- 
cation the  venue  of  the  canse  was  changed  to  the  Circuit  Court 
of  Greene  county.  In  this  latter  court  defendant  was  put  upon  his 
trial,  at  its  May  term,  J877,  which  resulted  in  his  conviction  for 
mui*der  in  the  first  degree.  Unsuccessful  motions  for  a  new  trial 
and  in  arrest  of  judgment  having  been  made,  the  cause  is  brought 
here  for  review  on  appeal. 

The  grounds  relied  upon  for  reversal  of  the  judgment  are  the 
insufficiency  of  the  indictment,  the  refusal  of  the  court  to  receive 
legal  evidence,  the  reception  of  illegal  evidence,  giving  improper  and 
refusing  proper  instructions. 

[Omitting  the  first  objection.] 

In  the  progi'ess  of  the  trial  witness  Carter  was  permitted  to 
testify  as  to  the  dying  declaration  of  Gilbert,  against  defendant's 
objections.  His  evidence  was  as  follows:  ^^  Gilbert  told  him  he 
could  not  live  till  morning,  that  he  could  not  live  through  the 
night  Gilbert's  voice  was  very  weak.  He  told  me  his  trouble 
witli  Draper  originated  about  a  trunk;  that  Draper  and  his  wife 
hud  boarded  with  him;  that  some  two  or  three  weeks  before,  they 
went  .away,  owing  him  for  board,  and  he  left  the  trunk ;  that  he 
and  Draper  had  trouble  about  it  then,  that  they  quarrelled,  and 
Draper  abused  him  ;  that  Draper  had  been  to  him  afterward  for 
tlio  trunk  and  threatened  him;  that  he  refused  to  let  him  have  it 
till  he  paid  him,  and  that  he  had  kept  the  trunk;  that  Draper 
came  to  his  house  on  Saturday  evening  before  that  evening,  and 
called  him  out  doors  and  outside  the  gate  and  told  him  that  by 
G--d,  the  d-d  son  of  a  bitch,  if  he  did  not  give  up  the  trunk  he 
would  cut  his  G-d  d-d  heart  out,  and  skin  him,  and  hang  his  skin 
upon  the  fence  to  dry;  that  Draper  knocked  him  down,  and  inflicted 
the  wounds  of  which  he,  Gilbert,  believed  he  was  dving." 

It  is  urged  as  an  objection  to  the  evidence  that  no  proper  foun- 
dation had  been  laid  for  its  introduction,  and  that  all  that  por- 
tion of  the  statement  made  by  Gilbert  relatmg  to  what  occurred 
two  or  three  weeks  anterior  to  the  difficulty  in  which  he  was 
stabbed,  and  all  that  he  said  in  regard  to  a  quarrel  about  a  trunk, 
and  the  threats  of  Draper  previously  made,  was  incompetent,  even 
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though  the  State  had  laid  a  proper  fonndation  for  the  introduction 
of  the  dying  declaration  of  the  deceased.  We  think  that  a  proper  and 
rafficient  fonndation  had  been  laid  for  the  admission  of  Gilbert'^ 
statement  for,  preyious  to  his  making  it,  and  on  the  same  night  it  was 
made,  his  attending  physician  testified  that  he  had  informed  him  that 
he  conld  not  get  well,  and  that  there  was  no  hope  for  his  recovery,  and 
tiiat  Gilbert  believed  what  he  told  him.  Oilbert  also  told  witness 
Carter,  at  the  time  he  made  the  statement,  that  he  could  not  live 
till  morning.  There  can  be  no  doubt  that  the  statements  were  made 
by  Gilbert  after  he  had  abandoned  all  hope  of  recovery,  and  in 
view  of  death  then  impending.  There  was,  therefore,  no  error  com* 
mitted  by  the  court  in  admitting  what  Gilbert  said  at  that  time,  so 
far  as  his  statement  related  to  and  was  confined  to  what  was  said 
and  done  when  he  was  fatally  wounded  by  the  defendant. 

It  seems  to  be  well  established  law  that  dying  declarations  are 
admissible  as  to  those  facts  and  circumstances  constitut- 
ing the  res  gesia  of  the  homicide,  but  as  to  all  other  mat* 
ters  occurring  anterior  to  the  killing,  and  not  immediately  con- 
nected with  it,  they  are  inadmissible.  In  1  Green  I.  Ev.,  §  156,  it  ia 
said,  ^'it  is  now  well  settled  that  dying  declarations  are  admissible  as 
such  only  in  eases  of  homicide,  when  the  death  of  the  deceased  is 
the  subject  of  the  charge,  and  the  circumstances  of  the  death,  are 
the  subjects  of  the  dying  declaration.''  We  have  not  been  able  to 
find  any  case  where  such  evidence  has  been  given  a  wider  scope  than 
is  laid  down  in  the  above  rule.  In  the  case  of  Leiber  v.  Common^ 
weaUhf  9  Bush,  11,  it  was  held  that  dying  declarations  should  be 
restricted  to  the  act  of  killing,  and  the  circumstances  inunediately 
attending  it,  and  forming  a  part  of  the  res  gesfm.  In  that  case  the 
declaration  given  in  evidence,  not  only  conduced  to  identify  the 
defendant  as  the  perpetrator  of  the  homicide,  and  the  circum- 
stances immediately  attending  it,  but  it  also  purported  to  disclose 
former  and  distinct  transactions,  from  which  the  jury  might  have 
inferred  malice  on  the  part  of  the  defendant.  Habdin,  J., 
in  delivering  the  opinion,  says:  '^The  court  erred  in  admitting  a 
part  of  the  dying  statements,  however  competent  the  evidence  may 
have  been,  and  for  that  cause,  if  for  no  other,  the  judgment  should 
be  reversed."  In  the  case  of  Mose  (a  slave)  v.  The  Staie,  35  Ala. 
421,  the  defendant  was  charged  with  killing  one  Martin  Oaks,  an 
overseer.  On  the  trial  the  dying  declarations  of  the  deceased  were 
admitted,  giving  the  circumstances  attending  the  homicide,  in  giv- 
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Aug  which  deceased  stated  *^  that  Moses,  the  defendant,  was  the  only 
dave  on  the  plantation  at  enmity  with  him,''  and  that  '^  Moses  was 
«  runaway/'  In  the  opinion  of  the  court  it  is  said  that  the  declara- 
tions by  deceased,  that  Moses  was  the  only  slave  on  the  place  at 
inmity  with  him,  and  that  Moses  was  a  runaway,  do  not  fall 
within  the  principle  admitting  dying  declarations,  and  the  court  in 
admitting  them  erred.  The  enmity  of  the  defendant  toward 
deceased,  of  which  previous  threats  and  previous  attempts  to  com- 
Qiit  the  same  act  would  have  been  evidence  in  the  case,  pointing  to 
ihe  accused  as  the  guilty  party,  was  a  fact  extrinsic  to  the  circum- 
stances attending  the  homicide.  The  judgment  was  reversed  for 
that  error;  so,  also,  in  the  following  cases  :  Johnson  v.  The  SiatOy 
17  Ala.  618;  Ben.  v.  The  StaU,  37  id.  103. 

In  the  case  of  The  State  v.  SheUon,  2  Jones  (N.  0.)«  360,  the 
deceased,  in  making  his  dying  declarations,  stated  that  two  or 
three  hours  before  the  rencounter,  in  which  he  received  the  blow 
which  caused  his  death,  he  had  had  a  difficulty  and  quarrel  with 
the  defendant.  This  latter  declaration  was  admitted,  and  for  the 
error  in  admitting  it  the  judgment  was  reversed  and  a  new  trial 
awarded,  the  court  holding  that  dying  declarations  must  be 
restricted  to  the  act  of  killing,  and  the  circumstances  immediately 
attending  the  act  and  forming  a  part  of  the  ree  gestm.  In  the  case 
of  Nelson  v.  The  State,  7  Humph.  542,  the  defendant  was  indicted 
and  convicted  for  the  murder  of  one  Sellers.  On  the  trial  the  fol- 
lowing dying  declarations  of  deceased  were  admitted:  '*That 
Nelson,  the  prisoner,  had  stabbed  him;  that  Nelson  had  tried  to 
kill  him  two  or  three  times  before."  It  was  held  that  dying  decla- 
rations were  admissible  from  the  necessity  of  the  case  to  identify 
the  prisoner  and  establish  the  circumstances  of  the  res  gestm  or 
direct  transaction  from  which  death  results.  When  they  relate  to 
former  and  distinct  transactions,  they  do  not  come  within  the 
principle  of  necessity.  In  the  case  of  Hackett  v.  The  People,  54 
Barb.  870,  the  dying  declarations  of  deceased  were  admitted.  They 
contained  not  only  an  account  of  the  transaction  which  terminated 
in  the  death  of  the  deceased,  but  also  other  facts,  and  among  them 
the  statement  *'  that  Hackett,  the  defendant,  had  often  threatened 
to  kill  him."  The  prisoner's  counsel  objected  to  reading  the  whole 
statement,  admitting  that  a  portion  might  be  read.  This  objection 
was  overruled.  Ikgbahah,  J.,  delivering  the  opinion  of  the 
court,  in  speaking  of  that  portion  of  the  declaration  in  which 
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deoeased  stated  **  that  Hackett  had  often  threatened  to  ki]l  him," 
obaerved  that  *'  this  statement  was  clearly  open  to  the  objection 
that  it  did  not  relate  to  the  transaction  from  which  the  death 
leenlted,"  and  adds  that  its  effect  on  the  jory  may  hare  been  very 
injurioiiB.  **  The  prisoner  was  on  trial  for  his  life^  and  the  whole 
question,  whether  he  could  be  couTicted  of  murder  in  the  first 
d^ree,  was  to  be  decided  by  proof  of  prior  ill-will,  or  prior  cause 
for  a  premeditated  act  It  seems  to  me  to  be  a  dangerous  prece- 
dent to  extend  the  rule  which  admits  dying  declarations,  made 
under  conyiction  that  the  party  must  die,  beyond  the  immediate 
transactions  which  led  to  his  death.  The  evidence  referred  to 
should  not  have  been  receiyed  and  the  judgment  should  be 
reversed."  The  limits  prescribed  to  the  admissibility  of  dying 
dechrations  in  the  rule  as  laid  down  by  Oreenleaf,  tuprUf  and  as 
illustrated  in  the  adjudicated  cases  above  alluded  to,  in  which  the 
mle  has  been  practically  applied,  necessarily  lead  to  a  reversal  of 
the  judgment  in  this  case  on  the  ground  that  only  so  much  of  Gil- 
bert's dying  declaration  as  related  to  the  killing  and  the  facts  and 
circumstances  attending  it,  and  constituting  a  part  of  the  res  gestm, 
should  have  been  allowed  to  go  to  the  jury.  The  cause  in  other 
respects  seems  to  have  been  well  tried.  Judgment  reversed  and 
cause  remanded,  in  which  the  other  judges  concur. 

Judgment  reversed. 


Statb  v.  O'Oonnob. 

(06  Xo.  874) 

Oriminal  law — abseni  wUneu  —  6tjecUon$  to  evidence, 

A  witnoBB  for  the  prifloner  having  been  Bubpanaed  on  s  criminal  trial,  and 
not  appearing,  a  statement  of  his  enpposed  testimony  was  read  by  consent 
EM,  tliat  the  prisoner  thus  waived  his  right  to  the  personal  presence  of 
the  witness.* 

On  a  criminal  trial,  it  is  the  duty  of  the  ooart  to  exdade  improper  evideaoe 
offered  by  the  State,  even  if  not  properly  objected  to  by  the  prisoner. 

TNDIOTMBNT.    The  opinion  states  the  facts. 
J.  L.  Ani^A,  attorney-general,  for  the  State. 

^  Bee  U;  S.  ▼.  aoeramento  CB  Mont.  SW),  S6  Am.  Bap.  MS. 
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Hbkbt,  J.  Defendant  asked  for  an  attachment  against  a  wit- 
ness who  had  been  snbposnaed  in  his  behalf,  wfaerenponthe  proeecnt- 
ing  attorney  proposod  to  admit  as  evidence  a  statement  of  what 
wonld  be  testiied  to  by  West,  the  witness,  to  be  prepared  by  defend- 
ant's connsely  and  therenpon  the  trial  proceeded.  The  statement 
of  what  West  would  testify  to,  prepared  by  defendant's  attorney, 
was  by  the  defendant  read  in  evidence  to  the  jnry.  There  is  noth- 
ing in  the  record  allowing  that  his  application  for  an  attachment  was 
lefosedy  or  that  defendant  was  compelled  to  proceed  with  the  trial 
wi&oat  the  preaenae  of  West ;  on  the  contrary,  it  iqspears  that 
defendant  ydnntarily  went  to  trial. 

On  the  trial  of  the  cause,  against  defendant's  objection,  the 
Aeriff  of  the  county  was  by  tlie  court  permitted  to  testify  that 
*"  m  December,.  1876,  when  he  took  charge  of  the  jail,  the  defendant 
was  m  jail  under  the  name  of  Charles  Howard,  on  a  charge  of 
petit  larceny."  The  indictment  was  found  on  the  16th  of  March, 
1877,  and  it  may  be  that  the  sheriff's  testimony  related  to  the  very 
offense  for  which  the  defendant  was  indicted,  although  he  speaks  of 
the  charge  as  petit  larceny,  and  the  indictment  was  for  grand 
larceny ;  but  it  is  not  improbable,  nor  can  we  assume  the  contrary, 
that  the  offense  for  which  he  was  in  jail  was  another  and  different 
offense.  The  evidence  was  irrelevant  and  incompetent  if  it  related 
to  any  other  offense  than  that  for  which  he  was  indicted,  and,  as 
we  cannot  say  that  it  did  not  relate  to  another  and  distinct  offense, 
it  was  error  to  admit  the  evidence. 

The  State  contends  that  as  the  objection  to  the  evidence  was 
not  specific,  but  general,  it  cannot  be  considered  by  this  court. 
That  such  is  the  rule  in  civil  proceeding  has  been  held  in  many 
cases  in  this  State  ;  but  does  it  obtain,  on  the  contrary,  are  there 
not  good  reasons  why  it  should  not  obtain  in  criminal  cases?  It 
k  the  duty  of  the  court  to  see  that  innocent  men  are  not  convicted. 
It  has  often  been  held  that  the  court  is  counsel  for  the  accused ;  at 
all  events  snch  is  the  interest  of  the  State  that  none  but  the  guilty 
should  be  confined  on  criminal  charges,  that  the  court  should 
exclude  from  the  jury,  all  improper  evidence  against  the  accused 
whether  the  objection  be  general  or  special.  Even  in  civil  proceed- 
ings, when,  as  in  this  case^  the  irrelevancy  and  incompetency  of 
the  evidence  is  at  once  apparent,  there  is  no  good  reason  for  the 
application  of  the  rule  requiring  specific  objections  to  the  testi-* 
mony.  The  judgment  is  reversed  and  the  cause  remanded.  All 
concur.  Judgment  revwdetL 
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JoHKBOK  V.  St.  Louis  Dispatch  Cqmrlsy. 

(«6Mo.  5W.) 

JUbel — corparatum, 

A  imbliBldiig  oorpoifktion  is  liable  to  an  action  for  libel. 

One  publiflhed  of  another  that  he  dlagraoed  an  oMoe  which  he  had  filled ;  thai 
he  had  been  accneed  of  hozBe-stealing,  had  aoed  hiB  aecneeza,  and  the 
defendants  had  a  verdict.  Msld^  that  this  imputed  the  Gtime  of  grand  lar- 
ceny. 

i  CTION  for  libel.     The  opinion  states  the  facts. 

Marshall  d  Barclay,  for  appellant. 

Lee  di  Adams  and  Henderson  £  Shields,  for  respondent. 

Hbkbt,  J.  This  was  a  suit  commenced  in  the  Circuit  Conrt  of 
8t  Louis  county  to  recover  damages  for  an  alleged  libel^  published 
in  the  St  Louis  Dispatch,  a  newspaper  owned  and  published  in  the 
city  of  St.  Louis.    The  following  was  the  publication: 

''  Then  there  was  H.  B.  Johnson,  who  disgraced  the  office  now 
filled  by  H.  Clay  Ewing.  He  was  once  accused  of  stealing  a  stud 
horse  in  Lafayette  county.  He  sued  the  pariy  of  accusers,  and  at 
the  trial,  where  four  Federal  office-holders  made  a  part  of  the  jury, 
a  verdict  was  brought  in  for  the  defendant.'' 

There  was  a  demurrer  to  the  petition  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  the 
point  relied  upon  was  that  the  foregoing  publication  did  not  charge 
a  criminal  offense.  The  demurrer  was  sustained  at  Special  Term. 
On  appeal  to  General  Term  the  judgment  was  reversed,  from  which 
defendant  appealed  to  the  Oourt  of  Appeals,  where  the  judgment 
of  the  General  Term  was  affirmed,  and  defendant  prosecuted  an 
appeal  to  this  court 

That  the  publication  imputed  the  crime  of  grand  larceny  to  the 
defendant  is  dear.  That  is  the  obvious  import  of  the  language. 
In  Button  t.  Haywood,  8  Mod.  24,  Pratt,  G.  J.,  said:  '^  We  are  to 
understand  words  in  the  same  sense  as  the  hearers  understand 
them,  bat  when  words  stand  indifFerent  and  are  equally  liable  to 
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two  distincfc  interpretations,  we  oaght  to  construe  them  in  mitiori 
sensu,  bat  we  will  never  make  any  exposition  against  the  plain, 
natural  import  of  the  words."  In  The  King  v.  Wais<m  ei  oL,  2  T. 
R  199,  Mr.  Justice  Bulleb  said:  *'  Upon  occasions  of  this  sort  I 
have  never  adopted  any  other  rule  than  that  frequently  stated  by 
Lord  Maksfield  to  juries,  desiring  them  to  read  the  paper  stated 
to  be  a  libel  and  say  whether  in  their  minds  it  conveys  the  sense 
imputed."  The  language  here  was  but  a  publication  to  the  world 
that  plaintiff  had  been  accused  of  stealing  a  horse  and  that  he 
instituted  a  suit  to  recover  damages  for  slander  and  that  the  jury 
found  him  guilty  by  finding  a  verdict  for  defendant.  It  alleges 
that  plaintiff  has  disgraced  the  office  he  had  filled.  How  ?  He 
was  accused  of  stealing  a  stud  horse  in  Lafayette  county,  and  sued 
for  damages,  and,  on  a  trial  by  jury,  their  verdict  was  for  the 
defendant  What  is  the  inference  which  men  of  common  under- 
standing would  draw  from  the  language?  Clearly  that  plaintiff 
had  stolen  the  horse.  Those  good  citizens  who  read  the  publica- 
tion and  believed  it  to  be  true  would  have  shunned  the  plaintiff  as 
one  tainted  with  an  infamous  crime.  If  such  language  be  not 
actionable,  a  newspaper  may  libel  a  man  with  impunity*  In 
Delany  v.  Jones^  4  Esp.  191,  the  publication  was  as  follows: 

''  This  is  to  request  that  if  any  printer  or  other  person  can  ascer- 
tain that  James  Delany,  Esq.,  some  years  since  residing  at  Oork, 
late  lieutenant  in  the  North  Lincoln  Militia,  was  married  previona 
to  nine  o'clock  in  the  morning  of  the  10th  of  August,  1799,  they 
will  give  notice,  etc.,  and  receive  the  award."  Lord  Ellekboboitoh 
left  it  to  the  jury  to  say  whether  the  advertisement  imputed  a 
charge  of  bigamy  to  the  plaintiff.  The  stereotyped  formulas  of 
slander,  "they  say,"  "it  is  said,"  "it  is  generally  believed,"  are 
about  as  effectual  modes  of  blasting  reputation  as  distinctly  and 
directly  to  charge  the  crime. 

That  one  heard  another  make  the  charge  which  he  repeats  will 
not  screen  him  unless,  at  the  time  of  repeating  the  words,  he 
affords  the  plaintiff  a  cause  of  action  against  the  original  author. 
Starkie  on  Slander,  69.  For  instance,  where  defendant  said,  "  A 
woman  told  me  that  she  heard  one  say  that  Meggs,  his  wife,  had 
poisoned  Griffin,  her  first  husband,  in  a  mess  of  milk,"  it  was  held 
actionable.  Putting  the  charge  in  an  interrogative  form  will  not 
avail  the  defendant.  The  words  ''  Did  you  hear  that  J.  S.is  guilty 
of  treason?"  were  held  actionable,  as  directly  imputing  to  J.  S. 
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the  crime  of  treason.  We  shall  not  extend  these  remarks,  but 
adopt  the  opinion  of  the  Court  of  Appeals  in  this  case  as  a  very 
clear  and  satisfactory  statement  of  the  law.  The  press  should  not, 
and  under  our  Constitution  cannot,  be  muzzled.  Too  much  can- 
not  be  said  in  its  praise  for  the  good  it  has  accomplished  in  the 
world.  The  utmost  latitude  consistent  with  the  rights  of  others 
should  be  given  it  to  criticise  the  conduct  both  of  public  men  and 
private  citizens^  but  the  peace  and  good  order  of  society  demand 
that  it  be  kept  within  the  bounds  of  legitimate  criticism.  '^  A 
newspaper  proprietor  (says  Townsheud,  in  his  work  on  Slander  and 
libel,  page  343),  is  not  privileged  as  such  in  the  dissemination  of 
news,  but  is  liable  for  what  he  publishes  in  the  same  manner  as 
any  other  individual." 

We  think  that  there  can  be  no  doubt  that  a  publishing  corpora- 
tion is  liable  in  an  action  for  a  libeL    As  remarked  by  the  Court 
of  Appeals  in  this  case,  ''  if  the  contrary  were  the  law,  there  would 
be  almost  perfect  immunity  for  the  newspaper  press,  most  of  the 
large  newspapers  in  the  world  being  the  property  of  corporations.'' 
Oilleti  V.  Mo.  Valley  R.  R.  Co.,  55  Mo.  315 ;  17  Am.  Eep.  653  (over- 
ruling Child  V.  The  Bank  of  the  Stale  of  Missouri),  cited  by  the 
Court  of  Appeals,  fully  sustains  the  views  of  that  court  on  this 
subject.     All  concurring,  the  judgment  of  the  Court  of  Appeals  is 
affirmed  and  the  cause  remanded  to  the  Circuit  Court  of  St.  Louis, 
in  which  it  originated.  Jtulgment  affirmed. 


State  v.  Culver. 

Mgkaaiy — abandonment  —  adverte  po8$e$si(m. 

^n  years'  non-UBer  of  a  pablic  highway  does  not  amoant  to  an  abandonment 
of  the  eaBement,  nor  does  the  inclosnre  of  the  roadway  by  the  owner  of  the 
adjacent  land  for  the  like  period  entitle  him  to  retain  possesion  of  it. 

INDICTMENT  for  obstructing  a  public  road.  The  opinion  states 
the  facts. 

William  Reren,  for  appellant 

J,  L.  Smith,  attorney-general,  for  the  State. 
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K0BTOK9  J.  Defendant  was  indicted  at  the  Angnst  tenn,  187^ 
of  the  Andrew  Oircnit  Oonrt^  for  obBtmcting  a  pnblic  road  by 
bnilding  a  fence  across  it  so  as  to  obstroct  and  injure  the  passage 
of  the  same.  He  was  pnt  upon  his  trials  found  gnilty,  and  his  fine 
assessed  at  t20.  His  motion  for  new  trial  haying  been  overraled 
he  brings  the  canse  here  by  appeal.  The  court  gave  among  others, 
the  following  instruction  on  the  part  of  the  State,  to  which  de- 
fendant excepted,  viz.: 

3d.  But  if  you  find  that  the  defendant,  or  those  under  whom 
he  claims  title  to  his  land,  fenced  in  or  across  the  road,  and  kept 
and  maintained  such  fence  for  the  period  of  ten  years  successively, 
next  before  the  finding  of  the  indictment,  or  for  any  one  period  of 
ten  years  successively  at  any  time  before  the  finding  of  the  indict- 
ment, claiming  the  right  to  use  the  land  so  fenced  in  fee  and  inde- 
pendently of  said  easement  or  roadway,  then  the  defendant  had  a 
right  to  maintain  his  fence,  or  build  another  on  the  same  ground, 
and  to  the  same  extent,  and  would  not  be  guilty  in  so  doing,  under 
the  law  of  obstructing  the  highway  or  road. 

The  defendant  asked  the  following  declaration,  which  was  re* 
fused,  to  which  he  excepted:  Although  the  jury  may  believe  from 
the  evidence  that  the  road  in  question  on  the  lands  of  the  defendant 
had  been  located  by  Fox,  Hall  and  Bedford,  as  commissioners  ap- 
pointed by  an  act  of  the  legislature  of  this  State,  and  that  the 
county  court  of  Andrew  county  caused  the  same  to  be  opened  as  a 
public  road;  yet,  if  the  jury  further  find  from  the  evidence  that 
said  road  was  not  kept  up  as  a  public  road,  and  that  the  public 
ceased  to  use  the  same  as  a  public  road  for  ten  years  next  before 
defendant  fenced  the  same,  then  the  pablic  lost  the  easement 
therein,  and  defendant  is  not  liable  for  fencing  the  same. 

The  action  of  the  court  in  giving  and  refusing  the  above  in* 
structions  is  the  error  complained  of.  The  record  shows  that  the 
evidence  tended  to  prove  that  the  road  across  which  defendant 
erected  his  fence,  had  ceased  to  be  used  by  the  public,  and  had 
been  abandoned  for  more  than  ten  years  as  a  public  road  before  the 
erection  of  defendant's  fence;  that  the  road  in  question  had  been 
surveyed,  located  and  established  under  an  act  of  the  legislature 
approved  March  14, 1859,  and  that  defendant,  in  1873,  built  a 
fence  across  the  same,  on  his  own  land,  so  as  to  obstruct  the 
travel.  When  the  road  was  located  and  established,  in  pursuance 
of  the  act  of  the  le/^slature  authorizing  its  establishment,  the  right 
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of  the  pablic  to  nee  it  as  a  road  became  Tested.     The  easement 
thnB  aoqoired  oyer  the  land  upon  which  it  was  located  conld  only 
be  defeated  eith^  bj  a  discontinnance  or  vacation  of  the  road  by 
the  C01UI7  coart  on  proper  proceedings  instituted  for  that  par- 
poee,  or  by  a  repeal  of  the  law  creating  it,  or  by  non-nser  of  the 
same  aa  a  road  by  the  pablic  for  sach  length  of  time  as  in  legal 
contemplation  would  amount  to  an  abandonment  of  it.    It  is  not 
pretended  that  the  road  had  been  yacated  as   the  statute  pro- 
Tides  it  might  haye  been  whenever  it  ceased  to  be  of  public  use,  nor 
is  it  pretended  that  the  law  establishing  it  had  been  repealed.     If 
the  public  have  lost  their  right  to  the  use  thereof,  it  has  been  by  non- 
user;  and  this  brings  us  directly  to  the  question,  will  the  non-user  of 
a  road,  which  the  public  have  acquired  a  right  to  useae  such  for  ten 
years,  amount  in  law  to  such  an  abandonment  of  the  easement  as 
will  justify  the  owner  of  land  through  which  it  passes,  in  fencing 
it  up  without  subjecting  himself  to  prosecution  for  obstructing  a 
public  highway.    There  can  be  no  question  but  that  defendant,  as 
the  owner  of  the  land  over  which  the  i-oad  passed,  retained  the  fee 
and  all  rights  of  property  not  inconsistent  with  the  public  use  of  it, 
and  if  the  use  of  the  highway  in  question  had  been  abandoned  or 
lost  he  would  be  entitled  to  his  original  unnicumbered  dominion 
over  it.    Angel  on  Highways,  366.     But  has  it,  in  the  case  before 
us,  been  abandoned  or  lost  F    Under  the  views  heretofore  expressed 
by  this  oonrt,  we  think  it  has  not.     In   the  case  of  the  State  v. 
Young,  27  Mo.  259,  the  defendant  was  indicted  for  obstructing  a 
public  road,  and  in  disposing  of  the  case  Judge  Scott  observed  "  that 
when  use  alone  is  relied  upon  as  an  evidence  of  a  dedication  of  a  right 
of  way  to  the  public,  disconnected  with  any  act  of  the  owner  show- 
ing an  intention  to  dedicate,  it  must  continue  the  length  of  time 
necessary  to  bar  an  action  to  recover  the  possession  of  the  land. 
It  would  seem  to  follow  that  the  same  length  of  time  would  be 
necessary  to  raise  a  presumption  of  an  abandonment  by  the  public 
of  a  right  of  way."    In  support  of  the  proposition  thus  announced 
and  as  the  foundation  on  which  it  rests  the  case  of  Missouri  Insti- 
tute of  the  Blind  v.  How  et  al,  27  Mo.  211,  was  cited.    In  the  latter 
case  it  was  held  that  when  there  was  no  evidence  of  a  clear  and 
unequivocal  intention  to  dedicate  a  highway  to  public  use,  there 
must  be  an  acquiescence  by  the  owner  for  twenty  years  in  the  free 
use  of  the  highway  to  authorize  the  presumption  of  an  intention 
to  dedicate  land  to  public  use.     The  court,  after  remarking  that 
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there  is  some  contrariety  of  opinion  as  to  the  length  of  time  the 
owner  must  acquiesce  in  the  use  of  his  property  by  the  public  be- 
fore it  can  be  said  he  has  made  a  dedication  of  it,  quotes  approv* 
ingly  from  3  'Kent's  Com.  45 1,  the  following  :  ''If  there  be  no 
other  evidence  of  a  grant  or  dedication  than  the  presumption  aris- 
ing from  the  fact  of  acquiescence  on  the  part  of  the  owner  in  the 
free  use  and  enjoyment  of  the  way  as  a  public  road,  the  period  of 
twenty  years,  applicable  to  incorporeal  rights,  would  be  required  as 
being  the  usual  and  analogous  period  of  limitation."  If,  as  is  manifest 
from  the  above,  in  the  absence  of  any  thing  showing  an  intention 
to  dedicate,  an  acquiescence  for  the  period  of  twenty  years  by  the 
owner  in  the  use  of  a  way,  as  a  road,  would  be  necessary  to  raise  a 
presumption  of  dedication,  it  would  seem  to  follow  that  when  the 
public  have  acquired  a  right  of  way  in  a  road,  in  this  or  any  other 
manner,  non-user  of  the  right  for  the  same  period  would  be  nec- 
essary to  raise  a  presumption  of  an  abandonment  by  the  public  of 
the  right.  Under  this  view  the  court  committed  no  error  in  re- 
fusing the  instruction  asked  by  defendant,  and  should  not  have 
given  the  instruction  on  the  part  of  the  State  above  quoted,  espec- 
ially so  in  view  of  §  7,  2  Wag.  Stat.  917,  which  declares  ^  that 
nothing  contained  in  any  statute  of  limitations  shall  extend  to  any 
lands  given,  granted,  sequestered  or  appropriated  to  any  public, 
pious  or  charitable  use,  or  to  any  lands  belonging  to  this  State." 
The  error  committed,  however,  in  this  respect,  is  not  reversible 
error,  inasmuch  as  it  was  an  error  in  defendant's  favor,  of  which 
he  cannot  complain.  The  evidence  in  this  case  seems  to  establish 
the  fact  that  the  road  obstructed  by  defendant  was  of  but  little  or 
no  public  utility.  In  such  cases  the  statute  makes  ample  provision 
for  the  discontinuance  or  vacation  of  such  roads,  and  it  is  far  safer, 
both  for  individuals  and  the  public^  that  the  methods  prescribed 
by  law  for  getting  rid  of  useless  roads  should  be  pursued,  than  that 
an  individual  should  determine  the  question  both  for  himself  and 
tlie  public,  and  when  he  does  undertake  so  to  determine,  he  must 
take  the  risks  and  incur  the  penalties  which  any  mistake  he  may 
make  will  bring. 

The  judgment,  with  the  concurrence  of  the  other  judges,  will  be 
affirmed* 

JudgmetU  affirmed, 
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HuKT  V.  City  op  Bookyillb. 

(«Mo.a80.) 

MmUeipalwrparatian^lialnUtif  for  tori, 

4  Municipal  oorpoiation  is  liable  in  damages  for  a  lawful  and  aaihorlMd  ad 
of  its  agenta  done  in  an  onaathoriaed  manner,  bat  not  for  an  unlawful  og 
piohiMted  act,  and  ia  not  liable  in  treble  damages, 

npBESPASS.    The  opinion  states  the  facts. 
John  Caagrove,  for  appellant. 
McMillan  Bros.,  for  respondent 

Hough,  J.  This  was  an  action  founded  upon  the  first  section 
of  our  statute  in  relation  to  '^  Trespasses.^'  The  petition  charged 
the  defendant  with  digging  up  and  carrying  away  from  the  land  of 
the  plaintiff  certain  rock  in  which  the  defendant  had  no  right  or 
interest,  and  asked  judgment  for  double  damages.  The  material 
portion  of  the  defendant's  answer  is  as  follows:  '^  Defendant 
further  answering  said  petition  says  that  on  or  about  the  6th  day 
of  April,  1874,  said  defendant,  by  her  agent,  purchased  of  the 
American  Bridge  Company  all  the  broken  rock  then  being  on  said 
above-described  piece  of  ground,  and  which  was  then  occupied  by 
said  American  Bridge  Company  as  a  stone  yard;  that  afterward, 
at  the  request  and  with  the  consent  of  the  managing  officer  of  said 
bridge  company,  and  under  and  by  virtue  of  the  contract  pre* 
viously  entered  into  by  and  between  said  bridge  company  and 
defendant,  the  agents  and  servants  of  defendant  took  and  carried 
away  a  portion  of  said  broken  rock,  so  purchased  and  obtained  from 
said  bridge  company  as  aforesaid;  that  at  the  time  said  rock  was 
purchased  and  removed  as  aforesaid,  said  ground  was  occupied  by 
and  was  under  the  control  of  said  American  Bridge  Company, 
except  that  portion  thereof  which  was  and  is  within  the  limits  of 
a  street  of  said  city  of  Boouville,  known  as  Water  street;  that  no 
part  of  said  rock,  so  taken  as  aforesaid,  was  on  ground  in  the  pos-> 
session  or  under  the  control  of  plaintiff,  nor  bad  said  plaintiff  any 
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right  or  interest  in  said  rocks,  so  taken  as  aforesaid,  or  any  nart 
thereof."  The  plaintiff  replied,  denying  the  foregoing  allegations 
The  jary  returned  a  verdict  for  the  plaintiff,  and  found  the  valae 
of  the  stone  taken  to  be  1109.20,  which  sum  was  trebled  by  the  courts 
and  the  defendant  has  appealed.  There  is  no  bill  of  exceptions  in 
this  case,  and  the  only  question  is  whether  the  pleadings  will  sup- 
port the  judgment. 

The  city  had  authority  under  its  charter  to  purchase  and  nse 
stone  for  tlie  purposes  of  the  corporation,  and  the  trespass  iu  this 
case  did  not  result,  therefore,  from  the  doing  of  an  unauthorized 
act    Nor  is  the  case  like  that  of  Thomson  v.  The  City  of  BoonviUSj 
61  Mo.  283,  where  an  act  injurious  to  the  plaintiff,  but  within  the 
power  of  the  corporation,  was  performed  by  certain  persons  who 
assumed  to  act  by  authority  of  the  city,  but  who  were  in  fact  with- 
out any  lawful  authority  authorizing  them  to  do  the  acts  com- 
plained of,  in  which  case  it  was  held  that  the  city  was  not  liable. 
It  is  apparent  in  this  case  that  the  defendant  was  engaged  in  doing 
what  it  might  lawfully  do  under  its  charter,  and  it  does  not  appear 
thafc  its  seryants  acted  without  proper  authority;  but  it  is  eyident 
from  the  yerdict  of  the  jury  that  the  American  Bridge  Company 
had  no  right  to  the  possession  of  the  plaintiff's  land,  nor  any  inter- 
est in  the  stone  thereon,  and  could,  therefore,  confer  none  on  the 
defendant,  and  for  that  reason  the  act  of  defendant  in  remoying 
the  stone  amounted  to  a  trespass,  otherwise  it  would  have  been  a 
legal,  yalid  and   binding  exercise  of  corporate  authority.    It  is 
argued  for  the  defendant,  howeyer,  that  as  the  city  had  no  author- 
ity under  its  charter  to  commit  a  trespass,  or  to  order  the  commis- 
sion of  a  trespass,  an  order  to  its  senrants  to  do  an  act  which,  when 
performed,  constituted  a  trespass,  would  not  make  the  city  liable, 
as  both  the  order  and  the  act  would  be  ultra  vires.    This  argument 
fails  to  distinguish  between  the  doing  of  an  act  in  its  nature  unlaw- 
ful, or  prohibited,  and  the  doing  of  an  act  in  its  nature  lawful  and 
authorized,  at  an  unauthorized  place,  or  in  an  unlawful  manner. 
On  the  defendant's  theory,  municipal  corporations  could  neyer  be 
held  liable  for  the  negligent  or  tortious  acts  of  their  agents  and 
servants.     As  they  haye  no  authority  to  do  wrong  and  cannot 
authorize  their  officers  or  servants  to  do  wrong,  therefore,  it  is 
argued,  they  can  never  be  held  liable  for  injuries  inflicted  by  them. 
This  is  an  unwholesome  doctrine  and  is  not  supported  either  by 
reason  or  authority.    Soulard  y.  Cfity  of  8t.  LouiSy  36  Mo.  546; 
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Hiekersan  v.  The  City  of  Mexico^  58  id.  61;  £m  y.  Village  of  Sandy 
HiUy  40  N.  Y.  447;  DiU.  on  Mun.  Ooi-p.,  §  769. 

Whether  a  municipal  corporation  can  be  held  liable  for  treble 
damages  is  an  open  question  in  this  8tate,  and  one  which  admits  of 
much  doubt  The  statute  in  relation  to  trespass  gives  treble  damages 
against  any  person  who  shall  dig  up,  quarry  or  carry  away  any 
stone,  ore,  etc.,  in  which  he  has  no  interest  or  right,  being  on  land 
not  his  own.     It  is  a  statutory  rule  of  construction  in  this  State 
that  the  words  '^  any  person  "  shall  be  held  to  include  bodies  corpo- 
rate as  well  as  individuals.     It  has  been  held,  too,  that  this  statute 
contemplates  voluntary  or  willful  trespass  only,  and  not  trespass 
arising  out  of  mistake  or  misapprehension.  It  is  punitive  in  its  pro- 
visions and  is  intended  to  inflict  punishment  only  on  the  conscious 
wrong-doer.     Private  corporations  are  undoubtedly  answerable  in 
exemplary  damages  for  the  willful  and  malicious  acts  of  their  agents 
done  in  the  course  of  their  employment   {Kennedy  v.  N,Mo,  R.  R. 
Co.,  36  Mo.  351;  Oillelt  v.  Mo.  Val  R.  R.  Co.,  55  id.  315;  17  Am. 
Bep.  653);  and  on  the  same  principle  they  would  be  held   to  be 
included  within  the  purview  of  the  statute  in  relation  to  trespasses 
above  cited.    But  we  are  inclined  to  think  that  a  distinction  should 
be  drawn  in  this  particular  between  private  corporations,  which  are 
organized  and  conducted^olely  for  the  purpose  of  private  and  per- 
Bonal  emolument,  and  public  coi-porations,  created  by  government 
for  political  purposes  and  exercising  authority,  delegated   by  the 
State,  for  the  administration  of  the  local  and  internal  affairs  of  a 
city  or  town  of  a  public  character.    There  is  respectable  authority 
to  the   effect  that  a  municipal  corporation  cannot,  as  such,  do  a 
criminal  act  or  a  willful  and  malicious  wrong  and  they  cannot 
therefore  be  made  liable  for  exemplary  damages.     City  of  Chicago 
▼.  LanglasSf  52  111.  256;  4  Am.  Rep.  603;  City  of  Chicago  v.  Mar  tin, 
49  111.  241;  Field  on  Damages,  §  80.    **  Nor  could  they,  by  a  parity 
of  reasoning,"   remarks  the  author  last  cited,  *^  become  liable  in 
double  or  treble  damages  under  statutes  providing  for  such  damages 
for  willful  or  malicious  trespass.     Such  acts,  if  done  by  its  servants 
or  agents,  must  be  without  authority,  and  ultra  vires"    Hanvey 
V.  City  of  Rocheeter,  35  Barb.  179.     Besides  the  relation  which  the 
officers  of  a  municipal  corporation  sustain   toward  the  citizens 
thereof  for  whom  they  act,  is  not  in  all  respects  identical  with  that 
existing  between  the  stockholders  of  a  private  corporation  and 
their  agents;  and  there  is  not  the  same  reason  for  holding  munici« 
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pal  corporations,  engaged  in  the  performance  of  acts  for  the  pub- 
lic benefit,  liable  for  the  willful  or  malicions  acts  of  its  officers,  aa 
there  is  in  the  case  of  private  corporations.  We  feel  inclined, 
therefore,  to  hold  that  in  the  case  presented  the  defendant  is  liable 
for  single  damages  only,  and  as  the  petition  is  good  as  a  common- 
law  petition  notwithstanding  it  asks  relief  which  cannot  be  granted, 
the  judgment  will  be  reversed  and  the  cause  remanded,  with  direc- 
tions to  the  Circuit  Oourt  to  enter  up  judgment  on  the  verdict  for 
single  damages. 
The  other  judges  concur. 

JudgtnwU  reversei. 


Hallv.  Stbpheks. 

(95  Mo.  mo.) 

Deniie  to  htuband  and  wife — ioU  ofhtubafuTi  Merei^ 

Adeyise  to  **ii  and  family  "  is  to  A  and  his  wife  and  children. 

In  case  of  a  devise  to  hasband  and  wife,  the  devisees  at  common  law  are  joint 

tenants,  the  survivor  taking  the  whole  estate;  and  the  rale  is  the  same 

under  a  statute  abolishing  joint  tenancy.* 
In  case  of  a  devise  to  husband  and  wife  with  others,  the  husband  and  wife  take 

as  one  person. 
In  case  of  a  devise  to  husband  and  wife,  or  to  tbem  with  otheni,  the  husband's 

interest  may  be  sold  on  execution,  subject  to  the  contingent  survivorship  at 

the  wife.f 

k  OTION  to  recover  lands.    The  opinion  states  the  facts. 

A.  ComingOn  and  Hall  dk  Oivan,  for  plaintiff  in  error. 

R.  0.  BoggesSf  for  defendant  in  error. 

Sherwood,  O.J.  ''I,  Benjamine  Stephens,  of  Boone  ooonty, 
Kentucky,  having  made  a  codicil  to  my  former  will,  I  now  make 
this  additional  one:  I  give  to  Hiram  Stephens  and  family,  the 
tracts  of  land  I  have  lately  purchased  of  Goughenour  &  Finney; 
and  further,  it  is  my  wish,  and  I  appoint  and  constitute  John  Brady 

«8ee  maett  ▼.  Inlnw  (57  Ind.  41t),  86  Am.  Rep.  U  and  oote,  %, 
t  See  HtOett  r.  ItOoWt  9upra^  amtra. 
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as  my  lawfal  agent  over  eaid  lands,  to  be  managed  for  their  benefit; 
and  I  forbid  the  sale  of  said  lands  without  orders  from  me  or  my 
agent; "  are  the  words  which  gave  origin  to  the  present  action  of 
ejectment  Since  the  cause  came  here  on  error,  the  original  defend- 
ant, Hiram  Stephens,  has  died;  that  fact  has  been  suggested  to 
plaintiff,  and  the  present  defendants,  wife  and  children  of  the 
decedent,  waiving  a »6t. /a.,  which  otherwise  would  have  issued,  have 
entered  herein,  by  consent,  their  voluntary  appearance.  April  14, 
1855,  is  the  date  of  the  codicil.  The  testator  died  a  few  days  thereafter. 
The  plaintiff's  claim  is  based  on  a  sale  under  special  execution  in 
1869,  the  attachment  having  been  levied  January  Ist,  1866,  on  the 
property  in  suit  as  that  of  the  former  defendant,  and  judgment 
rendered  October  4th  of  the  year  last  aforesaid.  The  trial  court 
adjudged  to  recover  the  undivided  one-eighth  of  the  premises  in 
controversy.  The  plaintiff,  however,  claims  that  the  recovery 
should  have  been  for  the  whole  tract,  while  for  the  defense  it  is 
insisted  that  judgment  should  have  gone  for  defendants.  As  will 
be  hereafter  seen,  the  whole  question  hinges  upon  the  proper  force 
and  effect  of  the  codicil,  considered  with  reference  to  certain  stat- 
utory provisions. 

1.  After  no  little  research,  the  opinion  is  entertained  that  not  only 
did  the  person  named  become  the  recipient  of  the  fee,  but  that  his 
wife  and  children  became  partakers  therein  also.  In  Wylde^s  case, 
6  Ga  16,  it  was  ruled  that  a  devise  to  one  and  his  children,  the 
latter  living  at  the  date  of  the  will,  carried  an  estate  in  joint  ten- 
ancy. 2  Redf.  L.  W.  14.  In  re  Terry's  will,  19  Beav.  680,  it 
was  held  that  the  word  "/amt7y,"  is** cAiWren,*' unless  some  cir- 
camstance,  either  in  the  will  or  in  the  situation  of  the  parties,  pre- 
vent such  construction.  Sir  John  fioMiLLT,  M.  R.,  remarking  :  *'  I 
think  it  a  safe  rule  to  follow  the  ordinary  import  of  words  as  used 
in  ordinary  conversation."  In  that  case  the  children  were  orphans^ 
and  consequently  no  question  arose  as  to  whether  the  word  **  fam- 
ily" possessed  a  sufficiently  comprehensive  significance  to  include 
also  parents.  In  Barnes  v.  Patch,  8  Ves.  604,  the  words  **remaiu- 
der  of  my  estate  to  be  equally  divided  between  A's  and  B's  fam- 
ilies," were  held  to  embrace  the  respective  children  of  those 
families  to  the  exclusion  of  the  parents,  B  having  pre-deceased  the 
testator.  The  context  of  the  will,  as  well  as  the  words  them<«elveS| 
would  seem  to  have  warranted  the  given  constraction. 

In  Exre,  of  White  v,  White^  30  Vt.  338,  where  the  will  gave  to 
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the  son  of  fche  testator  '^  11,500  for  the  support  of  himself  and  fam^ 
ily,  and  for  no  other  purpose  "  it  was  held  that  the  word  ^*  family  " 
would  include  the  wife  and  children  of  the  testator's  son.  The 
intention  of  the  testator,  it  is  agreed  on  all  hands,  should  be  the 
pole  star  by  which  courts  should  st^r  in  construing  devises,  sub- 
ject, however,  to  a  certain  d^pnee  of  control,  owing  to  technical 
rules  and  the  intrinsic  force  of  technical  expressions.  4  Kent,  537. 
In  the  absence  of  technical  terms,  the  general  rule,  as  expressed  in 
all  cases  regarded  reliable,  nndonbtedly  is  :  1.  That  words  must 
have  their  ordinary,  popular  signification,  technical  terms  excepted, 
nnless,  in  the  context,  or  subject-matter  of  the  will,  something 
clearly  and  unequivocally  indicates  a  different  use.  2.  Where 
words  are  capable  of  a  natural,  and  also  a  secondary  and  unusual 
meaning,  preference  is  to  be  given  to  the  former  method  of  inter- 
pretation. 2  Sto.  Eq.  Jur.,  §  1074  b.  Proceeding,  no  doubt,  on 
this  sensible  theory,  where  the  bequest  was  to  *^  cousins"  simpliciier^ 
it  was  held,  in  the  absence  of  any  thing  explanatory  of  the  mean- 
ing of  the  testator,  that  only  first  cousins^  there  being  those 
answering  that  description,  were  intended ;  the  Lord  Ohanoellor 
(Lord  Gbakworth),  after  a  good  deal  of  examination  and  discussion 
at  the  bar,  remarking :  ^^I  think  that  if  a  testator  says  no  more 
than  be  gives  to  ^cousins,'  he  must  be  taken  to  mean^rs^  consins. 
Tlmt  will  be  a  practical  construction,  and  one  by  which  the  parties 
entitled  will  be  readily  ascertained  ;  it  coincides,  too,  with  ordin- 
ary experience,  for  when  a  person  speaks  of  cousins  he  generally 
means  first  cousins,  the  children  of  an  uncle  or  aunL^'  Sioddari 
V.  NeUoUy  6  De  G.  M.  &  Q.  68.  Whereupon  Mr.  Justice  Stoby 
remarks:  *'  It  seems  to  us  this  view,  as  a  general  exposition  of  the 
difficulty,  is  extremely  satisfactory."  2  Story^s  Eq.  Jur.,  §  1065,  c. 
In  the  English  courts,  bequeste  to  the  family  of  one  have 
frequently  been  held  void  for  uncertainty.  Harland  v.  Trigg,  1 
Brown's  Ch.  Cas,  142  ;  Doe  v.  Joinville,  3  East,  172;  Robinson  v. 
Waddeloto,  8  Sim.  134.  But  that  line  of  decision  is  not  so  common 
as  formerly,  and  it  is  said  in  English  works,  2  Jarm.  on  Wills,  87 
(ed.  1861):  '*It  should  seem  that  a  gift  to  the  family,  either 
of  the  testator  himself,  or  of  any  other  person,  will  not  be  held  void 
for  uncertainty,  unless  there  be  something  special  creating  that 
uncertainty.  The  subject-matter  and  the  context  of  the  will  are  to  be 
taken  into  the  account,"  and  the  bequest  upheld,  if  it  can  be  fairly 
made  out  what  the  testator  intended  by  the  word  '^family.''  %  Bedl 
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L.W.  71,  §  5,  In  Doe  v.  *!/m*tt,  5  M.  ft  Selw.  126,  where  the  devise 
was  **  the  interest  of  all  my  land  property  ♦  *  *  to  my  wife 
♦  ♦  ♦  after  the  demise  of  my  wife,  to  my  brother,  W. 
R.,  during  his  natural  life,  •  *  •  and  after  his  decease  unto 
my  sister  C^s  family,  to  go  in  heirship  forever,"  it  was  held,  in  an 
action  of  ejectment,  that  the  estate  passed  in  entirety  to  the  eldest 
son  and  heir  of  C.  There  are  other  English  cases  of  this  sort, 
where  bequests  to  a  family  have  been  held  as  presumptively  intended 
for  the  heirs  of  such  family.  Counden  v.  Clerke,  Hob.  29;  Cliafh 
man*8  Case,  Dyer^  333  b ;  Wright  v.  AtJcyns,  17  Ves.  255;  Griffiths 
V.  Evmiy  5Beav.241.  This  is  doutless  attributable  in  the  main  to 
the  law  of  primogeniture  and  the  policy  of  the  law  incident  to  keep- 
ing landed  estates  in  a  particular  line  at  descent  2  Redf.  L.  W. 
T2.  But  as  we  have  in  this  country  no  law  of  primogeniture,  and 
as  all  estates  descend  to  all  the  children  in  equal  division,  it  would 
seem  to  follow  that,  were  the  same  line  of  argument  pursued  as  in 
England,  by  parity  of  reasoning,  children  would  tate  here  in 
response  to  the  word  ^'family"  in  like  manner  as  the  heir  at  law  does 
in  that  country,  as  the  legal  exponent  of  that  term.  In  Wright  v. 
AthynSy  1  Turn.  &  Russ.  143,  Lord  Eldon,  when  speaking  of  the 
English  rule  of  construction  just  noticed,  whereby  heir  at  law  and 
**my  family"  were  held  convertible  terms,  says:  "The  court  in 
its  anxiety  to  find  out  the  meaning  of  the  testator,  has  found  out 
that  what  he  has  said  has  tlie  same  meanitig  as  if  he  had  said  nothing 
at  all.**  The  endeavor  to  reconcile  or  even  to  analyze  the  numerous 
conflicting  decisions  of  the  English  courts  respecting  the  meaning 
of  the  word  under  discussion,  would  be  like  that  of  treading 
the  mazes  of  the  Cretan  labyrinth.  We  shall  not  attempt  the  task 
but  content  ourselves  with  according  to  the  words  **and  family" 
the  same  import  which  they  bear  in  ordinary  conversation,  since 
there  is  nothing  to  indicate  their  use  in  a  different  sense.  That 
Hiram  Stephens  was  intended  to  take  under  the  devise,  no  one 
questions,  because  he  is  expressly  named;  that  his  children  would 
take  is  proved  by  Wyldffs  Case  and  Terry^s  Case,  supra.  But,  as  a 
matter  of  course,  they,  under  our  statute  (2  R.  S.  1855,  §  13,  p.  357), 
would  take  mei^ely  as  tenants  in  common  with  their  father.  We 
are  clearly  of  the  opinion  that  the  wife  is  equally  entitled  to  take,  and 
that  the  word  "  family"  will  readily  and  naturally  bear  that  construc- 
tion, which  includes  her  among  the  devisees.  JSxectitors  of  White  v. 
Wliite,  supra.  We  have  cited  the  case  of  Arthur  v.  Weston^  22  Mo. 
Vol.  XXVII  —  39 
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3789  as  showing  that  the  entire  legal  estate  passed  to  Hiram 
Stephens.  That  case,  however,  establishes  nothing  of  that  sort,  for 
that  was  one  where  a  deed  had  been  made  whereby  land  was  con* 
veyed  to  '*  W.  W.  Phelps  &  Co./'  and  held  that  the  deed  vested  the 
title  in  Phelps  alone,  Mr.  Justice  LsoNABDin  conclusion  expressly 
stating:  ''  Nor  are  we  to  be  understood  as  declaring  that  the  same 
rule  would  be  applicable  to  a  devise  of  real  property,  but  the  point 
decided  is  confined  to  the  very  case  before  us  —  a  legal  conveyance 
inter  vivos  of  real  property.''  And  no  doubt,  that  eminent  lawyer, 
when  using  those  guarded  expressions,  bore  in  mind  the  greater 
liberality  of  constraction,  which  is  applied  to  wills;  they  being  sup- 
posed to  be  drawn  inops  consiUi,  Having  thus  ascertained  that 
the  wife,  as  well  as  the  husband,  is  a  partaker  with  him  in  that 
which  the  will  confers,  inquiry  must  be  had  respecting  the  quan- 
tity and  nature  of  the  interest  of  which  the  husband  and  wife 
became  the  recipient  at  the  testator's  death,  and  whether  evidence 
was  receivable  to  show  who  composed  the  family.  These  points 
will  be  considered  in  their  order. 

II.  Husband  and  wife  at  common  law,  to  whom  a  grant  or  devise 
was  made,  tookj^ar  tout  et  nonper  my^  and  the  survivor  took  the 
whole.  1  Bright's  Husb.  and  Wife,  25,  and  cases  cited.  This  peculiar 
result  arose  from  the  legal  identity  of  husband  and  wife,  both  being 
regarded  as  one  person.  Our  statute  has  wrought  no  change  in  this 
particular,  as  has  been  expressly  and  repeatedly  adjudged.  Oibson 
V.  Zimmennan,  12  Mo.  385 ;  Garner  v.  Jones,  52  id.  68;  Shroyer 
V.  Nickell,  55  id.  264.  Those  adjudications  were  based  on  the  fol* 
lowing  section  :  *'  Every  interest  in  real  estate  granted  or  devised 
to  two  or  more  persons,  other  than  to  executors  or  trustees  as  such, 
shall  be  a  tenancy  in  common,  unless  expressly  declared  in  such 
grant  or  devise  to  be  in  joint  tenancy."  2  B.  S.  1855,  §  13,  p. 
857.  This  section  has  been  in  existence  since  1835,  and  must  gov- 
ern this  case.  In  1865  the  section  received  a  modification,  by 
striking  out  the  words  **  as  such  "  immediately  after  ''  trustees," 
and  inserting  ''or  to  husband  and  wife."  Oen.  Stat.  1865,  p.  443, 
§  12.  Thus  conforming  legislative  enactmen  t  to  previously  received 
judicial  construction  announced  in  Gibson  v.  Zimmerman,  supra. 

And  when  husband  and  wife  are  co-grantees  or  co-devisees  with 
a  third  person,  the  last  named  takes  one  moiety  and  the  husband 
and  wife  the  other.  1  Bright's  H.  &  W.  27  ;  Litt,  §  291.  If  there 
are  two  other  persons  co-grantees  or  co-devisees,  besides  husband 
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and  wife,  then  the  Bubject-matter  of  the  grant  or  deyise  is  vested 
one-third  in  the  husband  and  wife,  and  the  remaining  two-thirds 
in  the  other  persons  in  equal  proportions,  and  so  on,  in  accordance 
with  the  number  of  persons  entitled ;  the  husband  and  wife  always 
representing  a  single  unit  or  integer  of  legal  identity.  In  the  case 
before  ns,  as  there  were  six  children  at  the  death  of  the  testator, 
the  husband  and  wife  became  together  seized  of  one-seyenth  of  the 
land  devised.  Barber  Y.Harris,  15  Wend.  615.  And  in  this  con- 
nection the  inquiry  becomes  pertinent  whether  evidence  regarding 
the  members  of  the  family,  and  of  whom  composed,  was  properly 
admitted ;  which  point  is  next  for  consideration. 

IIL  Although  it  is  well  settled  that  extraneous  evidence  is  not 
received  to  vary^  explain,  contradict  or  control  the  terms  of  a  will 
(1  Bedf.  L.  W.  597,  §  41),  yet  it  is  equally  well  settled  that  evidence 
of  surrounding  circumstances,  of  the  subject-matter  of  the  devise, 
and  of  the  persons  to  be  benefited  thereby,  is  receivable,  in  order 
to  place  the  court,  so  far  as  may  be,  in  the  situation  of  the  testator, 
and,  looking  from  his  standpoint,  to  determine  both  the  subject 
and  objects  of  his  bounty.  Wigr.  on  W.  101,  109;  Bedf.  L.  W. 
488,  587,  597  and  598,  600,  621,  623;  D.  and  F-.  Miss.  Soc,  Appl, 
30  Penn.  St  425;  BlundellY.  Gladstone,  11  Sim.  467;  Ex  parte 
Hornby,  2  Bradf.  Sur.  420.  Sir  James  Wigbam,  in  his  learned 
work  above  cited,  in  his  fifth  proposition,  p.  142,  says,  in  reference 
to  extrinsic  evidence  :  "  For  the  purpose  of  determining  the  object 
of  a  testator's  bounty,  or  the  subject  of  disposition,  a  court  may 
inquire  into  every  material  fact  relating  to  the  person  who  claims 
under  the  will,  and  to  the  property  which  is  claimed  as  the  subject 
of  disposition,  and  to  the  circumstances  of  the  testator  and  his 
family  and  afiGurs  for  the  purpose  of  enabling  the  court  to  identify 
the  person  or  thing  intended  by  the  testator.  The  same,  it  is  con- 
ceived, is  true  of  every  other  disputed  point,  respecting  which  it 
can  be  shown  that  a  knowledge  of  extrinsic  facts  can  in  any  way  be 
made  ancillary  to  the  right  interpretation  of  the  testator's  words." 
To  the  same  effect  see  1  Oreenl.  Ev.  (13th  ed.),  §  287,  note  1.  We, 
therefore,  regard  the  ruling  of  the  court  correct  in  admitting  such 
evidence,  and  supported  alike  by  reason  and  authority  ;  for  to  hold 
that  such  evidence  is  not  admissible,  would  be  eqaivalent  to  saying 
that  the  words  **and  family  "  are  void  for  uncertainty.  Such  evi« 
deuce  must  of  necessity  be  received  to  identify  those  who  are  re- 
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ferred  to  in  tiit  iriiL     W^tton  ¥.  B$dd,  12  Gcatt  196  ;  latrod^ 
Wigr.  OB  W.  ip.  12. 

IV«  if y  SB  alrcady  mam^  the  husband  and  wife  became  aeiaed  ui 
entiietj  of  the  ondraded  •one-aeventh  of  the  devised  premises,  the 
idnntiJE  is  cLamrlj  entitled  to  a  conesponding  recoYery  of  poesee- 
akai,if  the  hasbasd  had  at  the  time  of  the  sale  any  interest  ttkerein 
•asoeptifale  4e  eaacatiom.    The  great  current  of  authority  affirms 
each  eoBceptifaifity ;  going  only  so  far  as  tfais^  howoTer,  that  if  the 
wife  surraw  her  hnshand,  she,  as  such  survivory  will  be  entitled  to 
the  whole.     TUs  theory,  that  the  hnsband  is  possessed  of  a  ven- 
dible interest,  has  ior  its  basis  that  the  husband,  jure  meriH  is 
entitled  to  tte  pasBesBion  and  usufruct  of  the  wife's  real  estate  dur- 
ing marriage,  whoch  ri^t  suffers  no  diminution  or  abatement  by 
xeasen  of  hit  own  interest  in  land  whereof  both  his  wife  and  him- 
^ielf  are  jointly  eeiaed.    Amss  v.  Narmatty  4  Sneed,  683;  French  t. 
JMa%  56  Penn.  St  286;  JBermett  y.  XJhild,  19  Wis.  362;  Freeman's 
Co-Ten.  and  Part,  §§  7S,  74;  1  Wash.  E.  P.  (4th  ed.)  672;  Bishop's  L. 
M.  W.  622;  JStoebler  y.  Knerr,  5  Watts,  181. 

There  is  also  abundant  authority  enunciative  of  the  kindred 
doctrine  that  a  husband  thus  jointly  seized  with  his  wife  has  abso- 
lute control  of  the  property  during  the  life  of  the  wife  and  may 
make  a  valid  lease  during  his  life  in  his  own  name  (Torrey  v.  Tor* 
reyj  14  N.  T.  430);  make  like  lease  whereon  ejectment  may  be 
brought  {Jackson  v.  McConndl^  19  Wend.  175);  maintain  ejectment 
in  his  own  name  {Topping  v.  Sadler ,  5  Jones  [N.  C],  357);  bring 
in  his  own  name  trespass  qu.  cl.  freg,  {Fairchild  v.  (TliasteUeuz,  1 
Penn.  St  176);  determine  tenancy  in  his  own  name,  and  concur- 
rence of  wife  not  necessary  {PoUoh  v.  Kelley,  6  Irish  C.  L.  [N.  S.] 
367  );  has  a  sort  of  interest  of  his  own,  distinct  from  his  wife, 
which  interest  he  may  convey.  Bishop's  L.  M.  W.,  §  621.  A 
different  result  from  that  here  announced,  respecting  the  sale  under 
execution  of  the  husband's  interest,  has  been  reached  in  Indiana. 
Chandler  v.  Cheney,  37  Ind.  408.  But  the  court  there,  while  cor- 
rectly stating  that  at  common  law  the  husband  had  no  tenancy  by 
the  courtesy  in  lands  held  in  entirety,  altogether  ignores  the  im- 
portant fact  before  adverted  to,  of  his  possessing,  during  coverture, 
the  absolute  control  over  all  property  of  the  wife,  and  being  enti- 
tled to  the  possession  and  nsufmct  of  her  land.  Certainly  no  less 
right  could  attach  by  reason  of  his  also  occupying  an  attitude 
whemby  if  he  proves  survivor  he  may  acquire  tiie  whole  estate. 
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And  ui  examinatioii  of  the  autiicuritiefl  ciked  in  that  cane  will 
BCfuroely  support  the  position  there  aaaamed.    Bdfftra  r.  Qrider,  1 
Dana,  242,  surely  does  not,  for  it  only  adverts  to  the  genaml  doc- 
trine, and  holds  that  where  an  execution  sab  had  oocHrced  the 
wife's  right  of  sarYivorship  would  not  ha  defeated.     The  ease  of 
BoatiBs  y.  Archer ^  4  Leigh,  550,  but  lightly  oonsidara  the  poiait  of 
the  TendibUity  of  the  husband's  interest,  and  is  based  on  Skoii  t. 
GibboTiy  5  Munf.  86,  to  which  it  refers,  where  it  was  expressly  held 
that   the   huaband,  in  consequence  of  an  antewnptial  nuariage 
mtilmnenty  had  no  vendibh  intersit  lohaiwer.     Borer  on  Judicial 
Sales,  §  549,  apparently  gives  support  ta  the  Indiana  case,  saying: 
**  So  no  separate  proceeding  against  one  of  them,  during  their 
joint  livBSy  will,  by  sale,  affect  the  HtU  to  the  property  as  against 
the  other  one  as  survivor,  or  as  against  ths  two  during  their  joint 
Ifves/'     The  only  authoritieB  cited  in  the  margia  to  uphold  the 
text  are  McCurdy  v.  Canning ^  64  Penn.  St.  39,  which  is  controlled 
by  special  statutory  provision,  and  French  v.  Mehan^  supniy  which 
expressly  recognizes  the  doctrine  that  the  husband's  interest  is 
vendible,  citing  StoebUr  v.  Knerr,  6  Wati»^  181,  and  that  the  hus- 
band, having  the  entire  control  of  the  estate  during  his  life,  may 
convey  or  mortgage  it  during  that  period.    And  even  Mr.  Borer 
very  guardedly  says,  in  a  note  to  the  section  referred  to:  '^  We  may 
add  here,  that  if  a  sale  as  against  the  husband  on  execution  against 
him  can  affect  the  possession  during  tlie  joint  lives  of  the  husband 
and  vrife,  it  can  only  be  so  upon  the  principle  that  du/ring  that  time 
her  possession  is  merged  in  his"    Search  has  been  in  vain  for  any 
common-law  authority  giving  color  to  the  assertion  tdiat  the  bus- 
band  cannot,  by  his  own  conveyance  alone,  pass  a  title  which  shall 
be  good  at  least  during  his  life  (subject  to  defeat,  as  a  matter  of 
course,  by  the  wife's  survivorship).    On  the  contrary,  in  the  old 
books,  Rolle's  Abr.,  tit.  Becovery,  PI.  4,  and   Piggot's   Treat,  of 
Com.  Becov.  72,  cited  in  Robinson  v.  Comyns,  Cas.  Temp.  Talbot, 
164,  ^'It  is  laid  down  that  a  husband  seized  jointly  with  his  wife, 
whether  by  moieties  or  entireties,  or  seized  only  in  right  of  his 
wife,  may  create  an  estate  or  freehold  during  the  coverture,  and 
thereby  make  a  good  tenant  to  the  praecipe."     Mr.  Preston  says, 
"This  species  of  tenancy  owes  its  qualities  to  the  unity  of  the  per- 
sons of  the  husband  and  wife.    Each,  in  the  intendment  of  law^ 
has  the  entirety ;      ♦    ♦    ♦    each  has  a  power  of  alienation  over 
the  entirety,  subject  only  to  the  right  of  the  other."    To  the  sama 
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effect  are,  1  Bright  on  Hnsb.  and  W.  26 ;  1  Prest  Gonyey.  54 ;  1. 
Co.  Litt  187a,  187b ;  2  Oreenl.  Craise,  373  ;  1  Atk.  473 ;  2  Pmi. 
Abstr.  43. 

Mr.  Justice  Cowen,  in  Jackson  t.  McCannM,  19  Wend.  175, 
after  commenting  on  a  number  of  authorities,  among  them  Doe  t. 
H,y  8  Cow.  283,  says  that  the  husband  alone  cannot  alien;  *^  the 
meaning  is  he  cannot  alien  the  entire  estate.*'  In  Bishop's  Lav 
of  Mar.  Wom.^  vol.  1,  §  622,  it  is  stated  not  only  that  the  husband's 
interest  in  the  land  held  by  the  entirety  is  vendible  under  execu- 
tion, but  that  such  sale  takes  from  him  all  his  estate,  whatever  it 
may  be  in  the  land.  And  in  Ames  v.  Norman^  supra,  it  is  dis- 
tinctly held  that  the  purchaser  at  execution  sale  takes  the  entire 
estate  if  the  husband  survives  the  wife.  As  the  facts  presented  by 
the  record  before  us  do  not  require  it,  it  is  unnecessary  to  give  ex- 
pression of  opinion  going  to  the  full  extent  of  the  authorities  just 
cited.  We  only  hold,  in  the  case  at  bar,  that  the  husband's  interest 
during  his  life  at  least  passed  by  reason  of  the  execution  sale,  and 
that  his  wife  surviving  took  that  whereof  they  had  been  jointly  seized* 

[Omitting  statutory  considerations.] 

Inasmuch  as  the  plaintiff  was  clearly  entitled  to  a  recovery  of 
one-seventh  of  the  estate  devised,  the  judgment  which  accorded  to 
him  a  lesser  recovery  must  be  reversed.  The  matter,  however,  in 
consequence  of  the  death  of  the  husband  during  the  pendency  of 
the  cause  in  this  court,  is  at  present  of  no  groat  practical  impor- 
tance. With  directions  that  the  lower  court  do  take  suitable  action 
conformably  to  this  opinion,  and  also  regarding  the  rents  and  profits 
down  to  the  period  of  the  husband's  decease,  the  judgment  will  be 
reversed  and  the  cause  remanded.    All  concur. 

Judgment  reversed. 


State  Satinos  Bank  t.  Kibchbtal. 

(06  Mo.  681) 
Fixture*, 

hk  determining  whether  nn  improvement  to  real  estate  is  a  fixture,  the  inten- 
tion of  the  party  pladng  it  and  the  manner  of  placing  it,  are  not  oonelaaiTe. 
but  mnch  depende  on  its  object  and  nee. 

Ab  between  mortgagor  and  mortgagee,  a  frame  bailding,  resting  on  wooden 
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blocks  laid  on  the  ground,  designed  mi  an  office  in  connection  with  a  mill» 
but  detached  therefrom,  and  intended  by  the  mortgagor  to  be  remoTed,  is  a 
fix  tore,  although  erected  after  the  execution  of  the  mortgage  ;*  and  its  re- 
moval will  be  restrained  bjr  injunction. 

SUIT  to  enjoin  the  removal  of  a  frame  building,  erected  by  de- 
fendant Allen  on  defendant  Kircheyars  land,  mortgaged  to 
plaintiff,  and  sold  by  Kircheval  to  Allen  in  payment  of  its  con- 
strnction,  and  about  to  be  removed  by  Allen.  The  land  was  occu- 
pied and  used  for  a  mill,  built  of  brick.  The  building  in  question 
was  about  thi'ee  feet  from  the  mill  and  only  connected  with  it  by 
a  wooden  walk  between  the  outer  doors  of  the  buildings,  was 
intended  for  an  office,  and  was  built  on  blocks  laid  on  the  ground. 
It  was  constructed  after  the  execution  of  the  mortgage,  and  was 
intended  to  be  removed.     An  injunction  was  decreed. 

i/.  O.  Hill,  for  appellants. 

B.  Pike  and  H.  A".  White,  for  respondent. 

Henry,  J.  The  questions  for  consideration  here  are : 

IsL  Was  the  building,  which  it  is  alleged  the  defendants  were 
about  to  remove,  personal  property  ? 

2d.  If  not,  would  an  action  for  damages  have  afforded  an  ade* 
quate  remedy  f 

It  must  be  admitted  that  the  law  in  regard  to  fixtures  is  in  a 
somewhat  chaotic  state.  It  is  frequently  difficult  to  determine, 
upon  principle,  whether  an  article  of  property  is  a  fixture  or  not. 
There  is  a  most  embarrassing  conflict  in  the  adjudged  cases.  On 
grounds  of  public  policy,  to  encourage  trade,  manufactures  and 
agriculture,  many  things  are  regarded  as  chattels  in  controversies 
between  landlords  and  tenants,  which  would  unquestionably  be  held 
as  fixtures,  as  between  vendor  and  vendee ;  and  the  same  rule  pre- 
vails between  mortgagor  and  mortgagee,  as  between  grantor  and 
grantee.  In  determining  whether  a  building  is  part  of,  and  passes 
with  the  land,  a  good  deal  depends  upon  the  object  of  its  erection, 
the  use  for  which  it  was  designed.  The  intention  of  the  party 
making  the  improvement,  ultimately  to  remove  it  from  the  prem- 
ises, will  not,  by  any  means,  be  a  controlling  fact.    One  may  erect 

«8ee  BuUkim  ▼.  Mcutamn  (40  Tex.  661),  86  Am.  Bep.  886 ;  McOmmOL  t.  Blood  (181 
VMS.  I!7)>  86  Am.  Bep.  18 ;  Arnold  ▼.  Otnoder  (81  ni.  66),  86  Am.  Bep.  860. 
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a  briok  or  a  stone  house,  with  an  intention,  after  brief  occupancy, 
to  tear  it  down  and  bnild  another  on  the  same  spot,  bat  that  inten- 
tion would  not  make  the  building  a  chattel.  '^Tlie  destination 
which  gives  a  movable  object  an  immovable  character,  results  from 
facte  and  circumstances  determined  by  the  law  itself,  and  could 
neither  be  established  nor  taken  away  by  the  simple  declaration  of 
the  proprietor,  whether  oral  or  written."  Snedeker  v.  Warring,  2 
Kernan,  178.  In  Ooff  v.  OConner^  16  111.  422,  the  court  said  : 
'' Houses  in  common  intendment  of  the  law  are  not  fixtures,  but 
part  of  the  land.  *  *  This  does  not  depend,  in  the  case  of 
houses,  so  much  upon  the  particular  mode  of  attaching,  or  fixing 
and  connecting  them  with  the  land,  upon  which  they  stand  or  rest, 
as  upon  the  uses  and  purposes  for  which  they  were  erected  and 
designed.'*  In  CoU  v.  Stewart ^  11  Cush.  182,  the  building  was 
intended  by  the  owner  to  be  temporary,  and  was  built  with  a  view 
to  ultimate  removal.  In  a  contest  between  the  mortgagee,  whose 
mortgage  was  executed  subsequent  to  the  erection  of  the  house,  and 
a  purchaser  of  the  building  from  the  mortgagor,  it  was  held  to  be 
a  fixture.  In  the  light  of  these  cases,  and  many  others  which  we 
have  examined,  we  do  not  regard  the  fact,  that  the  building  in 
question  was  erected  as  a  temporary  building,  and  with  an  inten- 
tion of  ultimate  removal,  at  all  decisive  as  to  whether  it  became  a 
part  of  the  realty  or  not 

The  manner  in  which  a  building  is  placed  upon  land  whether 
upon  wooden  posts,  or  a  rock,  or  brick  foundation,  does  not  deter- 
mine its  character.  As  was  said  by  Parkbk,  J.,  in  Snedeker  v. 
Warring,  above  cited:  ''  A  thing  may  be  as  firmly  fixed  to  the 
land  by  gravitation  as  by  clamps  or  cement  Its  character  may 
depend  upon  the  object  of  its  erection."  In  Teaff  v.  Hewitt,  I 
Ohio  St  511,  it  was  held  that:  *'  The  intention  of  the  party  mak- 
ing the  annexation  to  make  the  article  a  permanent  accession  to 
the  freehold,  this  intention  to  be  inferred  from  the  nature  of  the 
article  affixed,  the  relation  and  situation  of  the  party  making  the 
annexation,  the  structure  and  mode  of  annexation  and  the  purpose 
and  use  of  which  the  annexation  has  been  made,"  is  a  controlling 
cireumstanoe  in  determining  whether  the  structure  is  to  be  regarded 
as  a  fixture  or  not.  In  the  case  of  Benjamin  R  Butler,  Adm.,  v. 
Page,  7  Meta  42,  Shaw,  G.  J.,  delivering  the  opinion  of  the  court, 
said.  ^^AU  buildings  erected  and  fixtures  placed  on  mortgaged 
premises  by  the  mortgagor   must  be  regarded  as   permanentlj 


OCTOBER  TEBM,  1877.  313 

State  Savings  Bank  ▼.  Kircheval. 


annexed  to  the  freehold.  They  go  to  enhance  the  Value  of  the 
estateyand  will  therefore  inure  to  the  henefit  of  the  mortgagee  bo 
far  as  they  increase  his  security  for  his  debt,  and  to  the  same  extent 
they  enhance  the  value  of  the  equity  of  redemption,  and  thereby 
inure  to  the  benefit  of  the  mortgagor."  In  controversies  between 
°>oi^^gor  and  mortgagee  the  rule  is  more  favorable  to  the  mortgagee 
in  relation  to  tixtnres  than  that  which  is  applied  as  between  landlord 
and  tenant,  and  applying  the  principles  announced  in  the  cases 
which  we  luprecdted,  which  we  believe  to  be  sound  and  salutary,  we 
must  hold  that  the  building  in  question  was  apart  of  the  realty, 
and  that  neither  the  mortgagor  nor  tlie  purchaser  from  him  has  a 
right  to  remove  it.  It  becomes  apart  of  the  plaintiff^s  security  for 
its  debt. 

The  remaining  question  is,  did  the  facts  alleged  in  the  petition 
warrant  the  court  in  restraining  the  parties  by  injunction   from 
removing  the  building.     It  is  not  essential  that  the  injury  threat- 
ened shall  be  irreparable,  to  warrant  a   resort  to  the  remedy  by 
injunction.     Our  statute  provides,   sec.  24,  p.  10B2,  Wag.    Stat., 
that "  the  remedy  by  writ  of  injunction  shall  exist  in  all  cases,  when 
an  injury  to  real  or  personal  property  is  threatened,  and  to  prevent 
the  doing  of  any  legal  wrong  whatever,  whenever,  in  the  opinion  of 
the  court,  an  adequate  remedy  cannot  be  afforded  by  an  action  for 
damages."     Would  an  action  for  damages  here  have  afforded  an 
adequate  remedy,  is  the  question,  and  not  whether  the  threatened 
injury  would  have  been  irreparable.     The  building  was  erected  to 
be  used  in  common  with,  and  as  an  office  for,   the   mill.    It  was 
erected  to  supply  the  place  of  an  office  formerly  used,  which  had 
been  appropriated  to  another  purpose.    Its  immediate  and  constant 
use  was  of  importance  to  the  milling  business.     Tlie  value  of  the 
building  which  a  jury  might  have  given  as  damages  would  not  have 
been  a  sufficient  compensation  to  the  owner  for  its  removal.     The 
defendant  Allen  may  have  been  solvent^  amply  able  to  respond  in 
damages  for  his  trespass,  but  it  does  not  therefore  follow  that  he 
could  not  be  restrained  from  severing  from  the  land  a  house  which 
belonged,  not  to  him,  but  to  the  owner  of  the  land.    If  a  man  of 
krge  fortune,  so  wealthy  as  to  place  beyond  a  doubt  his  ability  to 
pay  any  damages  which  might  be  assessed  to  me  for  his   trespass, 
should  determine  and  threaten  to  tear  down  my  dwelling  over  my 
bead,  will  it  he  said  that  a  court  of  equity  would  be  powerless  to 
rastiaiB  him  from  executing  his  threats,  and  that  I  would  have  no 
Vol.  XX VII— 40 
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romedjbut  to  saffer  the  wrong  and  sue  for  damages  f  There  are 
incoDveniences  and  perplexities  to  which  one  may  be  subjected  by  a 
trespass  such  as  wo  are  considering,  for  which  a  jury  could  not, 
under  the  rules  of  law,  fully  compensate  him,  and  we  think  the  pro- 
vision of  our  statute  broad  enough,  however  the  law  may  have  been 
before  its  enactment,  to  authorize  a  resort  to  injunction  proceed* 
ings  in  such  cases.  The  judgment  of  the  Circuit  Courtis  affirmed. 
All  concur. 

JudgrMfU  affirmiedn 


Duke  y.  Habpeb. 

(06  Mo.  51.) 

Champerty, 

Although  champertoaB  oontracta  are  void,  yet  as  It  Is  an  eflsentlal  element  of 
each  a  contract  that  the  attorney  is  to  contribute  to  the  expenaea  of  the  liti- 
gation, an  agreement  merely  that  the  attorney  is  to  recelTe  aa  compenaation 
for  his  eeryices,  a  portion  of  the  subject-matter  of  the  litigation,  la  not 
champertous.    (See  note ,  p.  819 . ) 

ACTION  of  damages  for  breach  of  contract  for  the  conyejance 
by  defendant  to  plaintiff  of  a  quarter  of  certain  property,  as 
compensation  for  services  as  attorney  in  recovering  said  property  in 
legal  proceedings  for  defendant  Demurrer,  on  the  ground  that 
the  agreement  was  champertous,  was  sustained  by  the  trial  ooorty 
but  this  judgment  was  reversed  on  appeal  to  the  St.  Louis  Ooiirt 
of  Appeals,  and  defendant  appealed. 

Martin  d  Lackland,  for  appellant. 

Davisy  Thourghman  S  Warren^  for  respondents. 

Hei^bt,  J.  "Champerty,"  says  Hawkins,  "is  the  unlawful 
maintenance  of  a  suit  in  consideration  of  some  bargain  to  have 
part  of  the  thing  in  dispute,  or  some  profit  out  of  if  Sir  Edward 
Cokb's  definition  is  similar,  and  he  says  it  was  an  offense  at  com- 
mon law  before  any  statutes  were  passed  on  the  subject,  and  cites 
Bracton  and  Fleta  to  support  his'  position.  Blackstone  defines 
champerty  to  be  ''  a  bargain  with  the  plaintiff  or  defendant  cam* 
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fumpariire,  to  divide  the  laud   or  other  matter  sued  for  between 
them,  if    they  prevail  at  law  ;  whereupon  the  champerter  is  to 
carry  on  the  party's  suit  at  his  own  expense/'    Bouvier's  definition 
of  the  offense  is  the  same  as  Blackstone's.    Cooley's  Blackstone, 
fonrth  hooky  435;  Boavicr's  Dictionary,  vol.  1,  p.  259.  In  a  note  to 
Cooley's  Blackstone,  Judge  Goolby  observes  that  '*  the  tendency 
of  late  has  been  to  confine  these  offenses  (maintenance  and  cham- 
perty) within  bounds  somewhat  narrower  than  those  indicated  by 
the  older  authorities,"  page  135.    In  Lathrop  v.  Amherst  Bank,  9 
Mete  490,  the  court  said  :  '*  No  doubt  is  entertained  that  the  earlier 
doctrine  as  to  maintenance  has  been  very  essentially  modified."  At 
the  date  of  the  American  revolution  the  English  common  law  was 
in  this  country  learned  from  Blackstone.  He  was  the  standard  author- 
ity, and  in  his  Commentaries,  more  than  in  the  works  of  any  other 
English  author,  did  the  lawyers  of  that  generation  study  the  English 
common  law,  and  even  now  in  the  United  States  it  is  a  text-book 
in  all  the  law  schools,  and  no  effort  to  supplant  it  has  over  been 
snoceesful.     Kent's  Commentaries,  notwithstanding  the  high  esti- 
mate placed  upon  the  work  by  the  profession,  is  not  regarded  as  a 
substitute  for  Blackstone,  and  an  American  lawyer  who  has  not 
studied  Blackstone's  Commentaries  would  be  an  exception  among 
thousands  which  the  profession  numbers. 

The  common-law  doctrine  of  champerty,  as  explained  by  Black- 
ttone,  became  the  law  of  the  States  of  this  Union  which  adopted 
the  common  law,  except  in  a  few  of  the  States  whose  courts  have 
held  that  the  common  law  of  champerty  was  not  applicable  to  their 
circumstances.      In  Richardson  v.  Rowland,  40  Conn.  565,  the 
learned  judge  who  delivered  the  opinion  of  the  court  observes 
that  ^'  among  the  States  which  discard  the  rule  are  Vermont,  Dela- 
ware, Tennessee  and  Iowa."    We  may  add  to  this  list  California 
and  Texas.    But  even  in  Yermonty  in  Danforth  v.  Streeter,  28  Yt. 
490,    Kbdfield,  J.,  delivering  the  opinion  of  the  court,  said: 
'*  There  are  probably  other  things  coming  more  nearly  to  the  idea 
of  the  common  law  definition  of  maintenance  or  champerty,  such 
as  carrying  on  suits  for  a  share  of  the  avails  and  thereby  increas- 
ing litigation,  and  some  others  perhaps  which  the  law  will  still 
regard  as  champertous  and  not  countenance.    But  the  present  case 
does  not  seem  to  us  of  that  character."    Again  he  said:    '*  The 
offense  certainly  does  not  exist  in  form  in  this  State  unless  the 
common-law  offense  has  been  adopted  as  part  of  the  law  of  this 
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State,  which  I  am  relactant  to  believe  was  the  parpoae  of  the 
legislature  unless  with  some  qualificatious."  TTnless  the  meaning 
of  this  language  of  the  court  be  that  the  common-law  offense  of 
champerty  has  not  been  adopted  as  a  part  of  the  Oriminal  Code  of 
Vermont  and  is  not  punishable  as  a  crime  there,  but  that  a  con- 
tract 18  nevertheless  void,  which,  by  the  common  law,  is  champer- 
tons,  the  above  extracts  are  irreconcilable.  We  hold,  however,  that 
case  to  be  an  authority  in  support  of  the  views  we  entertain  of  tho 
case  we  are  considering. 

In  the  States  of  Kentucky,  Alabama,  Illinois,  Indiana,  Wiscon- 
sin, Ohio,  Michigan,  Massachusetts  and  Rhode  Island,  the  common* 
law  offense  of  champerty  is  recognized  whether  to  the  extent  of 
being  punishable  as  a  crime  or  only  as  invalidating  contracts,  which 
at  common  law  werd  champertous,  it  is  unnecessary  in  this  case  ta 
inquire.    Judge  Stort,  in  his  Commentaries,  says :  *^  It  is  deemed 
an  offense  against  public  justice  and  punishable  accordingly,  both 
at  the  common  law  and  by  statute,  as  tending  to  keep  alive  strife- 
and  contention  and  to  pervert  the  remedial  process  of  the  law  into 
an  engine  of  oppression."     Story's  Equity,  §  1048.    In  Martin  y, 
Clarke  et  al,  8  R.  I.  40^,  the  court  said:  "  Whether  wo  look  there- 
fore at  the  ancient  common  law,  to  the  English  statutes  upon  the 
subject,  or  to  our  own  legislation,  the  conclusion  must  be  the  8ame^ 
that  champerty  is  an  offense  against  the  law.    Being  such  it  must 
avoid  every  contract."    In  New  York  they  have  champerty  statutes- 
which  the  courts  of  that  State  have  evidently  construed  as  cover- 
ing the  whole  ground  and  repealing  the  common  law.     In  Thomp^ 
son  v.  Reynolds,  recently  decided  by  the  Supreme  Court  of  Illinois, 
but  not  yet  reported,  the  following  language  was  held  by  the  court,. 
Walker,  C.  J.,  delivering  the  opinion,  a  manuscript  copy  of  which 
is  before  me:  *' It  thus  appears  that  champerty  was  an  offense  at 
the   common  law,  and  our  general  assembly  having  adopted  th» 
common   law  of  England  as   the  rule  of  decision,  so  far  as  appli- 
cable to  our  condition,  until  modified  or  repealed,  this  must  be 
regarded  in  this  State  as  affecting  all  such  contracts,  and  as  being 
opposed  to  sound  public  policy."    The  agreement  sought  to  be 
enforced  there  was  one  by  which  it  was  stipulated  that  plaintiff 
should  receive  for  his  services  a  portion  of  what  should  be  received 
in  the  suit,  and  bear  the  expense  of  its  prosecution.     It  was  held 
void,  as  a  champertous  contract. 

We  will  not  undertake  to  cite  all  the  oases,  bnt  the  weight  o^ 
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«athority  sastaios  the  position  that  an  act  of  the  legislature  ot  a 
State,  adopting  the  common  law,  with  only  the  usual  qualifications 
contained  in  snch  act,  adopts  the  common  law  in  regard  to  cham- 
perty.    And  generally  the  courts  which  have  so  determined  have 
also  declared  that  the  law  of  champerty,  as  explained  by  Black- 
ctone,  and  not  as  defined  by  Coke  and  the  older  authorities,  is  that 
which  obtains.     Blackstone,  fourth  book,  135;  Lathrop  v.  Amherst 
£ankj  9  Mete  490;  Allard  t.  Lamirandey  29  Wis.  502;  Martin  ▼. 
Clarke  et  al,  8  B.  L  397;  Bayard  v.  McLane,  3  Harr.  212;  Benedict 
T.  Stuart,   23  Barb.  421;  Ogden  v.  Dee  ArtSy  4  Duer,  283.    In 
Bayard  y.  McLane,  euprOy  the  court  said, ''  this  important  ingre- 
dient of  paying  or  contributing  to  the  expenses  of  the  suit  seems 
«Yer  since   to  ha^e  been  regarded  as  essential  to  constitute  the 
offense  of  champerty,  being  introduced  into  all  the  elementary 
works   of  authority  as  a  part  of  the  definition."    Counsel   for 
appellants  misconceiTe  the  case  of  Allard  v.  Lamirandey  29  Wis. 
IK)2.     It  was  an  action  by  plaintiff  to  recover  from  defendant  a 
tract  of  land.     The  plaintiff  had  judgment  and  defendant  appealed, 
fie  claimed  ^'that  a  champertous  agreement  between  plaintiff  and 
plaintiff's  attorney  relating  to  the  compensation   of  the  latter  was 
proved  on  the  trial,  and  that  the  court  erred  in  denying  the  motion 
of  the  defendant  to  dismiss  the  action  because  of  such  agreement." 
The  court  held  that  the  law  against  champerty  obtained  in  that  State. 
Ltok,  J.,  said:    ^^  In  all  the  agreements  which  have  been  held  by 
this  conrt  to  be  champertons,  there  were  express  covenants  or  stipu- 
lations that  the  champerters  should  pay  the  expenses  of  the  liti- 
gation."   Again:  '^XTpon  the  whole  we  see  no  good  reason  founded 
on  principles,  either  of  justice,  public  policy,  or  professional  pro- 
priety, for  holding  that  the  agreement  between  the  plaintiff  and  his 
attorney  is  champertous,  although  upon  the  authorities  it  would  be 
otherwise  had  the  attorney  agreed  to  pay  the  expense  of  the  liti- 
^tion." 

In  the  case  of  Oraia  v,  Harmon,  25  Mo.  417,  the  following  was 
the  agreement  sued  on:  ''I  promise  to  pay  O.  W.  Grow  one  hun- 
dred dollars  if  the  M.  T.  Lewis  county-road  is  not  opened  and  kept 
open  along  the  creek  where  it  is  now  located,  or  if  said  Crow  should 
make  null  the  present  proceedings  of  the  court  and  commissioners, 
as  already  had  and  done  by  them.  I  also  agree  that  if  said  road 
is  opened  and  kept  open  that  said  Crow  shall  have  all  the  damages 
that  may  ever  be  nsflpoftftd  me  for  the  same."   Messrs.  Foster,  Yories 
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and  Loan,  for  defendant^  contended  that  the  agreement  was  cham- 
pertous  and  Toid.    Messrs.  Hall  and  Oardenhire  insisted   that  it 
was  not  champertous  because  there  was  no  stipulation  that  Grow* 
was  to  ^'  supply  money  to  caiTy  on  any  suit  on  condition  of  sharing 
in  any  land  or  other  property  gained  by  it.'*    The  lawyers  on  both 
sides  were  of  high  standing  at  the  bar,  and  seem  to  have  assumed 
that  the  common  law  of  champerty  was   the  law  in  this  State. 
Scott,  J.,  delivered  the  opinion  of  the  court  and  obseryed:     "  A* 
to  the  objection  that  the  contract  was  champertous,  it  may  be 
answered  that  there  is  nothing  on  the  face  of  it  showing  that  it  ia 
obnoxious  to  such   an  imputation,  nor  was  there  any  evidence  in 
support  of  it."    This  was  all  that  was  said  in  the  opinion   on  that 
subject.     We  think  the  clear  inference  from  the  language  of  the 
court  is  that  it  regarded  the  common  law  of  champerty   as  in  force 
in  this  State.     That  case  is  also  an  authority  for  the  position  that  to 
render  a  contract  champertous,  the  party  stipulating  for  a  portion  of 
what  may  be  recovered  as  a  compensation  for  his  services  must  like- 
wise agree  to  bear  all  or  a  portion  of  the  expense  of  the  litigation* 
The   contract   was  clearly  champertous    according  to   the  older 
English  authors,  for  it  was  stipulated  that,  if  the  road  was  estab- 
lished, Crow  was  to  have  all  the  damages  that  might  be  assessed  to 
Harmon  on  account  of  the  condemnation  of  his  land  for  that  pur- 
pose.    This  is  the  only  case  we  have  been  able  to  find  in  the  Mis- 
souri Reports,  and  we  are  satisfied  that  it  is  the  only  one  that  has 
ever  been  before  this  court,  until  now,  involving  this  question. 

Section  1,  page  886,  2d  volume  Wagner's  Statutes,  is  as  follows: 
**  The  common  law  of  England  and  all  statutes  and  acts  of  Parlia- 
ment made  prior  to  the  fourth  year  of  the  reign  of  James  J,  and 
which  are  of  a  general  nature,  not  local  to  that  kingdom,  whicli 
common  law  and  statutes  are  not  repugnant  to  or  inconsistent  with 
the  Constitution  of  the  United  States,  the  Constitution  of  thia 
State,  or  the  statute  laws  in  force  for  the  time  being,  shall  be  the 
rule  of  action  and  decision  in  this  State,  any  law,  custom  or  usage 
to  the  contrary  notwithstanding.''  Although  we  adopted  the  com- 
mon law  without  the  qualification  that  it  be  applicable  to  our  con- 
dition^ the  courts  would  be  at  liberty  to  declare  that  any  portion  of 
the  common  law  inapplicable  to  our  condition  and  circumstances, 
does  not  obtain  here.  But  there  is  nothing  in  the  law  of  champerty 
as  expounded  by  Blackstone  and  Bouvier,  and  the  American  courts 
in  the  adjudicated  cases  which  we  have  eited,  that  is  not  applicable 
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to  ottr  condition.  The  race  of  intermeddlers  and  busy-bodies  is 
nofc  extinct.  It  was  never  confined  to  Great  Britain^  and  the  little 
band  of  refugees  who  landed  from  the  Mayflower  on  the  coast  of 
New  England  were  not  entirely  free  from  the  vice  of  intermeddling  in 
the  concerns  of  other  people.  It  is  as  prevalent  a  vice  in  the  United 
States  as  it  ever  was  in  England^  and  we  do  not  see  but  that  a  law 
restraining  intermeddlers  from  stirring  up  strife  and  litigation 
betwixt  their  neighbors  is  wholesome  and  necessary^  oven  in  Mis- 
souri. A  man  having  a  doubtful  claim  to  property  in  the  posses- 
sion of  another,  who  would  hesitate  to  incur  the  expense  of  testing 
its  validity,  will  readily  agree  that  one  who  will  bear  the  burden  of 
the  contest,  and  take  part  of  the  recovery  for  his  pay,  may  institute 
the  suit  in  his  name.  Such  contracts  are  champertous  and  should 
be  so  held  on  principle  everywhere. 

The  contract  under  consideration,  however,  is  not  champertous, 
because  while  the  attorneys  agreed  to  receive  as  a  compensation 
for  their  services,  as  such,  a  portion  of  the  property  in  controversy, 
they  did  not  bind  themselves  to  pay  any  portion  of  the  expenses  of 
the  litigation. 

We  do  not  agree  with  the  Court  of  Appeals  that  ''the  whole  doc- 
trine of  champerty  and  maintenance  is  a  relic  of  a  state  of  things 
long  since  passed  away,"  and  we  affirm  its  judgment,  not  because 
champertous  contracts  are  not  void  in  this  State,  but  because  the 
contract  in  question  is  not  champertous.     All  concur. 

Affirmed. 

Hon  BT  TBB  RspoRTEB.— The  Supreme  Ooort  of  lowai  In  Adue  v.  HannOt  47  Iowa,  264, 
hdd  that  an  agreement  \sf  an  attorney  to  pay  any  jud^^ment  that  should  be  finally  rendered 
against  his  dlent  in  a  certain  suit,  in  consideration  that  the  latter  would  appeal  the  case 
and  pay  the  attorney  a  fee  for  conducting  the  same,  was  Toid  as  against  public  policy,  and 
oould  not  be  enforced  by  either  attorney  or  client.  The  court  say:  '*  In  another  respect  tt 
is  in  conflict  with  the  policy  of  the  law,  which  promotes  and  upholds  purity  and  Justice  in 
tlie  administration  of  remedies  in  the  courts.  The  attorneys  bound  by  tiie  contract  be- 
come liable  in  the  place  of  their  client.  They  have  the  most  powerful  motlTe  to  perrert 
Jostioe  and  corrupt  its  source,  in  order  to  escape  the  liability  they  have  assumed.  They 
are  officers  of  the  court,  and  as  such  ought  to  be  trusted  by  judges  as  well  as  clients.  Their 
duty  does  not  require  them  to  pervert  the  law  or  deceive  thqse  clothed  with  the  power  to 
administer  it.  On  the  contrary,  it  forbids  them,  under  the  heaviest  penalties,  to  do  any 
act  that  may  have  such  an  eflPect.  They  are  to  aid  the  courts  in  the  administration  of  jus- 
tice. TMkr  duty  requires  them  to  endeavor  to  secure  to  their  clients  his  rights  under  the 
law  and  nothing  more.  For  such  services  the  law  will  secure  them  compensation  from 
their  clients.  It  requires  neither  aignments  nor  ezidanations  to  show  what  great  tempta- 
tloos  would  be  placed  before  the  attorney  to  violate  his  duty,  and  to  endeavor  to  corrupt 
the  fountain  of  justice  were  he  to  take  the  place  of  his  client,  and  become  responsible  for 
all  liabOities  incident  to  a  decision  adverse  to  time.  The  law  wHl  not  permit  members  of 
the  legal  profession  to  be  assailed  with  temptations  so  dangerous  in  their  character.  They 
have  the  moflt  grave  duties  to  peifoim  in  the  administration  of  justice;  they  stand  before 
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the  world,  as  a  class,  distinpiiabed  f^r  honor,  fntegri^  and  puhlic  Tiitiie.  Tba  lav  wfll  te 
careful  to  recognize  no  rulee  or  prindpleB,  which  in  their  application  to  the  practice  of 
courts  or  business  of  attorneys,  may  tend  to  corrupt  the  legal  profesrion,  or  rob  ft  of  tlie 
high  character  it  has  aliA*ay8  maintained/* 

In  Sehomp  v.  Sfiendc,  40  N.  J.  Law,  195,  an  attorney,  not  a  counsellor,  undertook  to  nt 
aside  a  will  for  a  client,  upon  the  agreement  that  he  was  to  hare  five  per  cent  of  the  reoor- 
ery  in  case  of  success,  and  such  allowance  as  the  court  might  make  him  ooftof  the  oaj-ate, 
in  case  of  defeat .  The  Supreme  Court,  In  an  elaborate  opinion,  sustain  the  agreement,  de- 
claring Uiat  the  law  of  champerty  and  maintenance  does  not  prevafl  in  that  State.  Tlie 
court  make  a  distinction  between  attorneys  and  connsellorB,  saying:  *'I  do  not  find  any- 
where that  it  was  the  common-law  rule,  that  irrespective  of  the  law  of  mainteoanoe,  an  at- 
torney at  law  could  not  stipulate  for  his  compensation.  Such  contracts  w«e  undoubtedly 
regarded  with  great  jealousy  by  the  courts,  and  were  very  generally  discoimtenanoed  b|r 
the  legal  profession,  and  were  seldom  enforced,  and  were  not  unfrequeuUy  aet  aside  by 
courts  of  equity .  But  the  idea  that  attorneys  were  subject  to  the  seune  diwibility  that  an 
advocate  was,  in  regard  to  contracting  with  their  dients  tor  their  remuneratioii,  hae  no 
foundation  in  legal  histoiy  or  adjudged  cases." 

In  the  leading  case  of  Kenedy  v.  Broton^  18  C.  B.  (N.  8^  977,  Chief  Justice  Erlb  ocinflned 
Lis  proposition  of  incapacity  to  make  contracts  for  oompensatlon,  to  advoeatee.  WhUettiB 
New  Jersey  court  admit  that  the  weight  of  Amerieaa  doctrine  is  againat  such  incapeciiy 
yet  they  say  they  cannot  concur  in  that  view,  as  the  only  foundation  for  the  rale  **waatte 
supposed  efficacy  in  sustaining  the  honorable  standing  ot  the  advocate.**  This  of  ooone  is 
obiter. 

In  the  same  case,  on  the  point  of  champer^  it  was  argued  "  that  a  stipulatton  to  bear 
the  expenses  of  the  litigation  is  an  essential  ingredient  in  the  offense  of  champerty/*  But 
the  court  say,  '*the  authorities  do  not  sustain,  but  on  the  contrary,  tiiej  overthrow  tills 
contention.  The  consent  of  the  attorney  to  give  his  service  is  in  effect  a  stipulation  to 
contribute  largely  to  the  ordinary  expense  of  a  suit,  and  consequently  it  would  seem  to 
follow,  reasoning  upon  general  principles,  thatenoh  an  ammgement  must  be  deemed  iOe^ 
gal  wherever  the  statutes  in  question  are  in  force.**  But  they  conclude:  '*^  It  is  obvtoes 
that  the  system  that  had  grown  up  under  these  laws  relating  to  maintenance  was  not  alto- 
gether in  harmony  with  the  habits,  needs  and  business  of  modem  life,  and  this  < 
tion  has  helped  me  to  the  condusion  to  which  I  have  arrived,  that  the  doctrine  of : 
tenance  has  never  had  a  foothold  in  the  jurisprudence  of  this  State." 

Bouvier  defines  champerty:  **  A  bargain  with  a  plaintiff  or  defendant,  eetmpum  portlrB, 
to  divide  the  land  or  other  matter  sued  for  between  them,  if  they  prevail  at  law,  the 
champertor  undertakitig  to  carry  on  the  suit  at  hiti  oum  expense.  This  offense  differs  from 
maintenance  in  this,  that  in  the  latter  the  person  assisting  llhe  suitor  receives  no  benefit* 
while  in  the  former  he  receives  one<half  or  other  portion  of  the  thing  sued  for.  On  the 
other  hand.  Coke  in  2  Inst.  664,  says :  "  An  apprentice  or  attorney  cannot  contract  to  have 
any  part  of  the  thing  in  demand,  after  the  recovery;  **  and  in  Box  v.  Barnaby^  Hob.  117,  It 
is  said :  "  I  hold  that  if  an  attorney  follows  a  cause  to  be  paid  in  gross,  that  is  champerty.** 

There  seems  to  be  a  distinction  between  a  layman  and  a  lawyer  as  champertor.  To 
constitute  the  offense  on  the  part  of  the  layman,  he  must  contribute  in  money  to  the 
expenses  of  the  action;  but  the  lawyer  is  held  to  contribute  by  his  services.  See  CouQhUn 
V.  N,  Y.  Cent.  &  H.  R.  R.  It.  Co.,  ante,  p.  T5. 

In  Thunion  v.  Percioalt  1  Pick.  415,  an  agreement  by  which  an  attorney  and  counseOor 
was  to  receive  a  percentage  of  the  money,  was  held  void.  The  suit  was  pending  in  New 
York,  and  the  attorney  did  not  act  as  advocate,  being  prohibited  from  doing  so  by  the  laws 
of  that  State.  It  did  not  appear  that  he  contributed  any  money,  and  that  point  was  noi 
specially  raised.  The  court  spoke  with  disfavor  of  the  state  of  the  law,  and  allowed  a 
recovery  quantum  meruit 

In  Key  v.  VatXieT^  1  Ch.  188,  an  attorney  furnished  the  means  to  oontest  the  suit,  and  was 
to  have  a  portion  of  the  recovery.  The  agreement  was  held  void.  The  ooort  emphasias 
the  statement  that  the  defendant  ^  was  to  be  at  no  expense,**  and  In  the  definition  of 
champerty  make  the  payment  of  the  expenses  an  ingredient. 

Broicn  v.  BeaucTiamp,  5  Monr.  417,  was  not  a!case  of  an  attorney,  and  In  Am^miw*^  xtm 
offense  of  champerty,  the  furnishing  of  money  is  omitted,  the  ooort  sayliig,  *Hhe 
fol  intermeddling  or  uph^ding  oonstttotes  the  ofltoose.  ** 
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ihtfC  ▼.  Ltoma^  4  mt.  417,  was  a  case  of  an  attorney,,  and  the  oomt  dflAne  ciiamperty« 
^•B  agreement  to  aid  In  a  salt,  and  then  divide  the  thinr  recovered." 

.dlnieiiT.PiaUtfnKm,  5Joho8.  Ch.44,  was  the  case  of  the  purchase  bj  an  attorney  of  a  claim, 
•nd  the  prosecation  of  it  at  his  own  risk  and  expense,  and  for  his  own  benefit.  This  was 
held  champerty  under  the  New  York  statute,  which  then  deflnedit,  a  suing  at  one^  own 
ooeta,  to  have  part  of  the  thing  in  controversy  on  demand. 

HoOowoy  V.  X«oi0e,  7  Port  (Ala.)  was  the  case  of  an  attorney  agreeing  for  a  trifling  sum 
and  a  fourth  of  the  recovery  to  prosecute  the  suit,   ifeld,  champer^. 

•Voaei  ▼.  Aigi^,  64  Qa.  S88,  liolds  tlie  agreement  to  pay  costs  essential  to  the  offense  of 


See  Martin  ▼.  Clarto  (B  B.  L  889),  5  Am.  Bep.  B66. 


SiKoiiEroK  Y.  St.  Louis  Istsubakoe  Co. 

(66  Mo.  63.) 

Life  inturanee  -^  inUreit — ettdenee — MtatementB  of  imured. 

A  poHcj  of  insaranoe  procured  by  an  uncle  in  his  own  favor  upon  tlie  life  of 
Lie  nephew,  in  which  he  has  no  pecuniary  interestp  is  void. 

The  burden  of  showing  insurable  interest  is  upon  the  claimant. 

In  an  action  on  a  policy  in  favor  of  one  on  the  life  of  another,  statements  of 
the  insured  as  to  his  feeliqgs  at  the  time,  when  not  too  long  before  the 
application  to  throw  light  upon  the  suhject,  are  admissible  in  evidence ;  but 
anch  statements  as  to  previous  ill  health  are  inadmissible. 

Parol  evidence  is  admissible  to  explain  the  sense  of  the  expression :  "  spitting 
of  blood,"  in  an  application  for  life  insurance.    (8es  note,p,  827.) 

ACTION  on  a  policy  of  insarance  in  favor  of  plaintiff  on  the  life 
of  John  T.  Anderson,  issued  Dec.  12, 1872.  Tlie  application 
contained  the  following  questions  and  answers:  "12.  Has  the  party 
had,  since  childhood,  consumption,  bronchitis,  spitting  of  blood, 
*  ♦  and  if  so,  which  ?  Answer,  No.  15.  Has  the  party  now, 
or  has  he  had  a  habitual  cough,  or  any  pulmonary  disease,  or  is 
any  suspected  ?  Answer,  No.  18.  Is  the  pai-ty  now  in  good  health, 
and  free  from  any  symptoms  of  disease?  Answer,  Yes.'*  It  was 
one  of  the  conditions  of  the  policy  that  unless  all  the  answers  in 
the  application  were  true,  the  policy  should  be  void.  Dr.  Adams, 
a  witness  for  defendant,  was  asked  what  statements  Anderson  made 
to  him  at  the  time  he  examined  him  in  the  spring  of  1872,  as  to 
his  condition  and  symptoms  prior  to  that  time,  and  as  to  his  having 
in  the  past  had  spitting  of  blood  or  a  habitual  cough ;  but  the 
oourt  ruled  that  the  witness  could  detail  the  statements  made  to 
him  by  Anderson  as  to  his  condition  and  symptoms  at  the  time  he 
Vol.  XXVII  —  41 
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saw  and  examined  him,  bat  not  as  to  his  condition  at  any  preYious 
time.  The  same  ruling  was  made  in  regard  to  another  witness,  not 
a  physician.  Physicians  were  permitted  to  testify  that  '^  spitting 
of  blood  ^'  is  a  medical  term,  meaning  spitting  of  blood  from  the 
lungs  exclusively.  The  defendant  asked  the  following  instructions, 
which  were  refused  :  10th.  To  entitle  the  plaintiff  to  recoYer  in 
this  action  he  must  show  some  insurable  interest  in  the  life  of 
Anderson,  and  in  the  absence  of  any  eYidence  showing,  or  tending 
to  show,  such  insurable  interest,  the  jury  must  find  for  defendants. 
13th.  If  the  jury  believe  from  the  evidence  that  Anderson  had  at 
the  date  of  the  application,  or  had  had  at  any  time  previous  thereto 
since  childhood,  spitting  of  blood,  from  whatever  source  it  origin- 
ated, they  will  find  for  defendants.     The  plaintiff  had  judgment 

Henry  FlatMgaftjtor  appellant 

McFarlaney  Jones  <&  Cark&ner,  for  respondent;  also,  R.  W.  Jones* 
No  interest  in  the  life  is  necessary  at  common  law.  Dalby  v.  The 
India  and  L.  Life  A.  Co.,  15  Com.  Bench,  365 ;  British  Ins.  Co. 
V.  Magee,  Cook  &  Alcock  (Irish),  182 ;  ScoU  v.  Roose,  Long*  & 
Town  (Irish),  54;  Shannon  v.  Nugent,  1  Hays,  536-539 ;  Bunyan 
on  Life  Ins.,  p.  11;  LawY,  London  Indisputable  L.P.  Co.,  1  Kay  & 
Johnson,  223 ;  Rawls  v.  Ins.  Co.,  3  Am.  Law  Beg.  (N.  S.)  see  note 
of  Judge  DwiGHT  at  page  179,  par.  2  et  seq.j  Bliss  on  life  Ins.,  §  3; 
Trenton  Mutual  L.  I.  Co.  v.  Johnson,  4  Zabr.  576 ;  Chisholm  v.  Nat, 
Cap.  L.  I.  Co.y  52  Mo.  213.  The  burden  to  show  the  policy  void  is 
on  defendant.  Peltz  v.  Long,  40  Mo.  532  ;  Sumner  v.  Summers,  54 
id.  340  ;  Cheltenham  v.  Cook,  44  id.  29  ;  Sherwood  v.  Sazton,  63  id. 
78-84 ;  Gardner  v.  Armstrong,  31  id.  535 ;  Shannon  v.  Nugent,  1 
Hays,  536 ;  Lewis  v.  Pluenix  M.  Ins.  Co.,  39  Conn.  100  ;  Piedmont 
d  Arlington  L.  I.  Co.  v.  Swing,  3  Cent.  L.  J.  686  ;  Evers  v.  Life 
Asso.  America,  59  Mo.  431. 

Hekby,  J.  Plaintiff  sued  defendants  on  a  policy  of  insurance 
issued  by  the  St  Louis  Mutual  Life  Insurance  Company,  on  the 
life  of  John  T.  Anderson,  procured  by  plaintiff,  who  paid  the 
premiums,  and  was  to  receive  the  amount  for  which  said  life  was 
insured  by  said  company,  on  the  death  of  said  Anderson. 

Plaintiff  was  an  uncle  of  John  T.  Anderson,  but  it  was  neither 
aaegea  nor  provea  oy  piiEtintiff  that  he  had  any  pecuniary  interest 
in  his  life^  and  the  mere  relation  of  uncle  and  nephew  does  not  con* 
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stitate  an  insurable  interest^  to  enable  either  to  insure  the  life  of 
the  other.     It  is  maintained  with  great  ability  by  Messrs.  McFar- 
lane  and  Jones,  attorneys  for  plaintiff,  that  a  policy  of  insarauce, 
effected  by  one  on  the  life  of  another  in  which  he  has  no  pecuniary 
interest^  is  valid;  and  they  rely  upon  Ckisholm  v.  Niai.  Capitol  Life 
Ins.  Co.,  52  Mo.  213;  14  Am.  Rep.  414,  in  which  this  court,  Wag- 
neb,  J.,  said:    ''In  this  State  we  have  no  statute  on  the  subject 
coYering  this  case,  and  as  the  policy  is  not  void  by  the  common 
law,  it  can  only  be  declared  so  on  the  ground  that  it  is  against  pub- 
lic policy.     There  is  nothing  to  show  that  the  contract  was  a  mere 
wagering  one,  or  that  it  is  in  anywise  against  or  contrary  to  public 
policy.*'     These  remarks,  of  course,  are  to  be  restricted  to  the  case 
then  under  consideration.     The  plaintiff  there  had  insured  the 
life  of   Clark,  between  whom  and  herself  there  was  a  marriage 
engagement,  and  the  court  held  that  she  had  a  pecuniary  interest 
in  the  life  of  Olark,  remarking  that  *'  had  he  observed  and  kept 
the  same  (his  contract  of  marriage),  then,  as  his  wife,  she  would 
have  been  entitled  to  support.     Had  he  lived  and  violated  the  con- 
tract, she  would  have  had  her  action  for  damages."    There  are 
intimations  in  the  opinion  which  support  the  views  urged  by 
respondent's  attorney,  but  they  are  obiter  dicta.     The  case  of  the 
Trenion  Mut.  Life  and  Fire  Ins.  Co.  v.  Johnson,  4  Zabr.  576,  is 
approvingly  cited  by  the  court,  but  a  different  doctrine  from  that 
announced  in  that  case  has  been  held  in  Massachusetts,  New  York, 
Connecticut  Maine,  Rhode  Island,  Indiana,  by  the  Supreme  Court 
of  the  United  States,  by  Dillon,  J.,  in  Sioick  v.  Home  Ins.  Co.,  2 
'  Dillon,  161,  and  in  this  State  in  McKee  v.  Ins.  Co.,  28  Mo.  383. 

And  in  Gambs_  v.  Covenant  Mut.  Life  Ins.  Co.,  60  id.  44,  it  was 
held  indirectly  that  a  person  procuring  an  insurance  on  the  life  of 
another  must,  to  make  it  valid,  have  a  pecuniary  interest  in  the  life 
insured.  In  the  latter  case.  Bliss,  J.,  said:  '^Oambhng,  or  wager 
policies,  are  those  where  the  persons  for  whose  use  they  issue  have 
no  pecuniary  interest  in  the  life  insured.  But  the  wife  has  a  direct 
interest  in  the  life  of  her  husband."  In  the  former  case,  Soott, 
j^  J. :  ''  There  is  nothing  in  the  contract  as  stated  in  the  petition 

'  which  shows  it  to  be  a  wagering  one,  or  in  anywise  contrary  to 

public  policy." 

He  then  proceeds  to  show  that  the  plaintiff  had  a  pecuniary  inter- 
est in  the  life  of  the  husband,  which  she  insured  for  her  benefit. 
'  In  Evers  v.  The  Life  Association,  59  Mo.  430,  Wagnbb,  J.,  who 
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delivered  the  4^inion  -of  tlio  court,  did  not  seem  entirely  satisfied 
with  Chisbalm  v.  MiL  Capitol  Life  Ins.  Co,  He  said:  '^  Our  opinicm 
on  this  sab^t  was  expressed  in  Chisholm  v.  Nat.  Capitol  Ins.  Co., 
52  Mo.  213  ;  14  Am.  Bqp.  414,  to  some  extent,  but  it  is  not  neces- 
aary  to  examine  the  question  farther  in  this  case,  as  the  plain  tifiPs 
own  instractioiifi  assume  thatfiuch  an  interest  is  necessary."  As 
the  observations  <rf  our  €Ourt  on  this  subject  in  the  case  referred  to 
are  obiier  dida,  the  question  may  be  considered  an  open  one  in 
this  State.  In  his  Commentaries,  yoI.  3,  p.  462,  Chancellor  Kekt 
said:  ''But policies,  without  interest  upon  lives,  are  more  pernic- 
ious and  dangepons  than  any  other  class  of  wager  policies,  because 
temptation  to  tamper  with  life  is  more  mischievous  than  incitement 
to  mere  pecuniary  fraud."  In  Lord  v.  Dall,  12  Mass.  115,  it  was 
held  ''that  unfess  the  assured  had  an  interest  in  the  life  insured,  it 
would  be  a  mere  wager  policy,  which  we  think  would  be  contrary 
to  our  laws,  and,  therefore,  void."  In  Stevens,  adnCr,  v.  Warren^ 
ndm%  and  uywther,  101  Mass.  564,  Lord  v.  Doll  was  cited  and 
approved,  and  WiLUd,  J.,  speaking  for  the  court,  said:  '^  The  gen- 
eral rule  recognised  by  the  courts  has  been  that  no  one  can  have  an 
insuranoe  upon  the  life  of  another,  unless  he  has  an  interest  in  the 
cojitinuaace  of  that  life."  To  the  same  effect  are  the  cases  of 
Mitchell  V.  Union  Life  Ins.  Co,,  45  Me.  104;  Letois  v.  Phmnix  Mut. 
Life  Ins.  €fa.,  3d  Conn.  101;  Bevin  v.  The  Con.  Mut.  Life  Ins.  Co., 
23  id.  ^44;  Mowry  v,  Hwne  Life  Ins.  Co.,  9  TL  I.  346;  Franklin  Life 
Ins.  Co,  V.  ffazzard,  41  Ind.  117  ;  13  Am.  Bep.  313  ;  Ruse  v.  Mut. 
Befiefit  Life  Ins.  Co.,  23  JS".  Y.  516;  IVeeman  v.  Fulton  Fire  Ins. 
Co.,  38  Barb.  247;  Cammach  v.  Letois,  15  WalL  643;  Swick  y.Mome 
Ins.  Co.,  2  Dill.  161;  May  on  Ins.,  §  587,  p.  724. 

Neither  the  case  of  Shannon  v.  Nugent,  Hays'  Beports  of  cases 
in  the  Irish  Court  of  Exchequer,  p.  539,  nor  Fergtf^on  v.  Lomax,  2 
Drury  &  Warren's  Beports  of  cases  decided  in  the  English  High 
Court  of  Chsnoery,  cited  in  Chisholm  v.  Nat.  Capitol  Life  Ins.  Co., 
supra,  sustains  the  doctrine  contended  for  by  respondent  In  the 
latter  case  the  question  was  neither  considered  by  the  court  nor  pre- 
sented in  liie  brief  of  counsel,  and  in  the  former  Joy,  C.  B.,  speak- 
ing for  the  oourt,  said:  ^*It  is  not  now  necessary  for  us  to  decide 
whether  a  life  insurance  made  in  Ireland  must  be  on  interest"  He 
vtated,  however,  that  the  leaning  of  the  court  was,  that  interest 
was  not  necessary  to  give  it  validity.  We  feel  constrained,  there- 
lore,  by  the  weight  of  authority,  to  hold  that  the  policy  of  insur* 
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anoe  procared  by  one  upon  the  life  of  antTther,  for  the  benefit  of  the 
fonner,  who  has  no  pecuniary  interest  in  the  conirnnaBee  of  the 
life  iosoied,  is  against  public  policy,  and,  therefore,  ¥oid.    This 
policy  upou  its  face  does  not  state  an  interest,  nor  in  the  applica- 
tion ia  it  stated  that  Singleton  had  a  pecuniary  interest  in  the  life 
of   Anderson.    The  following  question  was  propounded  to  the 
applicant:  ^^  Has  the  beneficiary  (if  a  creditor)  an  interest  in  the 
life  to  be  assured,  to  the  full  amount  of  this  application?"    To 
which  he  answered  ''  No.''    He  does  not  state  that  he  is  a  creditor. 
It  was  neither  averred  in  the  plaintiff's  petition,  nor  proved,  that 
I^intiS  had  any  pecuniary  interest  in  the  continuance  of  the  life 
of  John  T.  Anderson.    The  following  instruction,  asked  by  defend- 
ant, the  court  refused:  **  That  to  entitle  plaintiff  to  recoyer  in  this 
action  he  must  show  some  insurable  interest  in  the  life  of  John  T* 
Anderson,  the  insured,  and  that  in  the  absence  of  any  eyidenee 
showing  or  tending  to  show  such  insurable  interest,  the  jury  must 
find  for  defendant." 

Plaintiff's  counsel  contend  that  it  devolyed  upon  defendant  to 
show  that  plaintiff  had  no  such  interest,  and  several  cases  from 
our  own  reports  are  relied  upon  as  authority  for  this  position.  In 
the  earlier  of  these  cases  all  that  was  determined  was  that  when  a 
contract  was  good  at  common  law,  without  being  reduced  to  writ- 
ing, after  the  passage  of  the  statute  of  frauds  it  wus  matter  of  de- 
fense to  be  pleaded  that  the  contract  was  not  in  writing.  The  case 
here  is  of  a  contract  void  at  common  law,  upon  its  face,  and  of 
course  it  devolves  upon  plaintiff  to  show  such  facts  as  render  it 
valid  and  binding.  In  Freeman  v.  PuUon  Fire  Ins,  Co.,  38  Barb. 
supra,  the  court  said  :  *^  It  must  be  considered  as  well  settled  at 
present  that  at  common  law,  as  well  as  under  the  statute  of  betting 
and  gaming,  a  policy  of  fire  insurance  is  void,  unless  the  party  has 
at  the  time  an  insurable  interest.  It  follows  that  a  complaint  in 
an  action  on  the  policy  must  contain  an  averment  of  such  an 
interest,  in  order  to  state  a  cause  of  action."  ''  The  plaintiff  must 
aver  an  insurable  interest,  or  if  he  has  not  that,  the  grounds  upon 
which  he  rests  his  right  to  sue."  May  on  Insurance,  §  587.  In 
Rttse  V.  77ie  Mutual  Benefit  Life  his.  Co.,  supra,,  in  which  the 
opinion  was  delivered  by  that  able  jurist.  Judge  Seld£N,  the  court 
said  :  ^*  And  it  is  apparent  from  the  authorities,  that  it  had  alwaya 
been  previously  held  in  suits  upon  the  policies,  not  containing  the 
words,  ^  interest  or  no  interest,'  or  other  equivalent  words,  that  the 
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plaintiff  must  aver  and  prove  that  he  had  an  interest."  This  was 
said  in  reference  to  Depaba  v.  Ludlow^  Comyn,  361,  which  shows 
how  the  doctrine  that  wagering  policies  upon  ships  are  valid,  orig- 
inated. The  defendant  there  had  insured  the  plaintiff,  **  interest 
or  no  interest,"  and  it  was  held  that  the  import  of  that  clause 
relieved  plaintiff  from  proving  his  interest.  That  the  plaintiff 
must,  in  these  cases,  aver  and  prove  an  interest,  was  held  in  the 
Supreme  Court  of  Illinois,  in  Guardian  J/.  L.  Ins.  Co.  v.  Hogan, 
80  111.  35 ;  22  Am.  Rep.  180,  and  that  he  must  prove  the  same 
affirmatively  as  a  part  of  the  case. 

The  court  below  erred  in  refusing  to  give  defendant's  tenth 
instruction,  and  for  that  error  the  judgment  must  be  reversed. 
The  court  did  not  err  in  excluding  statements  made  by  John  T. 
Anderson,  as  to  how  he  had  been  afflicted,  and  did  properly  admit 
statements  made  by  him  to  witnesses,  whether  medical  men  or  not, 
which  were  expressions  of  his  feelings  at  the  time.  1  GreenL  on 
Ev.,  §  101.  Nor  was  it  necessary  to  make  such  statements  ad- 
missible that  they  should  have  been  made  in  answer  to  inquiries  as 
to  his  health,  or  observations  of  others  as  to  his  appearance,  eta 
But  they  must  not  have  been  made  too  long  before  the  application 
to  throw  any  light  upon  the  condition  of  his  health  when  the  ap- 
plication was  made.  We  think  evidence  properly  admissible  to 
show  in  what  sense  the  term  ^'  spitting  of  blood,"  was  used  in  the 
application.  Without  any  evidence  of  the  meaning  of  that  term, 
the  court  might  properly  have  instructed  the  jury  that  ''  spitting 
of  blood,"  in  consequence  of  a  drawn  tooth,  or  a  cut  on  the  guma, 
was  not  meant  by  that  term,  and  yet  if  Anderson  had  spit  blood 
from  such  trivial  causes,  literally  his  answer  to  the  question  would 
have  been  false.  There  was,  therefore,  a  propriety  in  the  admis- 
sion of  evidence  of  the  meaning  of  the  term.  There  is  something 
ambiguous  in  the  term  '^  spitting  of  blood."  There  is  room  for  inter- 
pretation. Literally,  the  meaning  is  spitting  blood,  whether  from 
the  teeth,  gums  or  lungs,  but  it  would  be  absurd  to  hold  that  it 
was  used  in  that  sense  in  the  application.  We  have  given  two 
instances  of  spitting  blood,  which  no  court  would  hold  as  embraced 
within  the  term  *' spitting  of  blood,"  as  used  in  that  application. 
Hence,  the  necessity  for  an  explanation  ;  ''  spitting  of  blood,"  is, 
and  was  proved  to  be,  a  technical  term.  Other  errors  are  assigned, 
but  it  is  unnecessary  to  consider  them.    We  are  all  agreed  that  the 
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judgment  ahould  be  and  it  is  accordingly  rerersed^  and  the  caoBe 
remanded. 

Judgment  reversed, 


Kom  BT  ram  BsfrnmBi— In  Minouri  VaX^y  lAfe  Int,  Co.  t.  Sturgu^  18  Kaiul  98;  96  Am. 

Bep.  761,  It  was  held  that  the  assignee,  with  the  consent  of  the  company,  of  a  policy  of 

life  Insttranoe  could  not  recover  on  it  unless  he  had  an  insurable  interest  in  the  life  of  the 

assured.    To  the  same  effect  is  Franklin  Life  Ins,  Co.  y.  Sefton^  68  Ind.  880;  and  the 

Supreme  Court  of  Massachusetts,  in  SUvena  ▼.  TFarren,  101  Mass.  664,  held  that  the 

asrignment  passed  no  interest  if  made  without  the  consent  of  the  company.    See,  also, 

Gommaefc  ▼.  Iietoes,  15  Wan.  643,  which  was  a  case  of  peculiar  circumstances.    On  the 

ottier  hand  the  Supreme  Court  of  Rhode  Island,  in  the  recent  case  of  dark  v.  AUen,  11 R. 

I.  4B0;  s.  c,  88  Am.  Rep.  496,  held  that  where  the  policy  contained  no  prohibition  of  such 

alienation,  an  assignment,  in  good  faith  and  not  as  a  device  to  evade  the  law,  was  good, 

and  gave  a  ilg^t  ot  action  to  the  assignee.    See,  also,  SL  John  v.  Am.  Mvt.  Life  Uul  Cu., 

1  Doer,  419;  s.  c,  on  appeal,  13  N.  T.  81;  Fotton  v.  Nat  Fund  Life  Amuranee  Cb.,  90  id. 

99;  Oiunlngftom  v.  Smithy  70  Penn.  St.  450.    To  the  same  effect  are  Connecticut  i/iit.  Life 

Ins.  Co.  ▼.  Stha^er^  94  U.  8. 4S7;  JCtna  Life  In8.  Co,  v.  France^  id.  661. 

A  distinction  is  observable  between  the  case  of  a  policy  without  interest  in  its  origin  and 
a  policy  originally  valid  but  assigned  to  one  who  has  no  interest.  This  was  taken  in  the 
VaUon  Odse,  supt-a,  where  the  court  said :  **  It  is  unnecessary  to  determine  whether  previous 
to  the  statute  making  void  all  wagers,  bets,  etc.  (1 R.  S.  661^,  an  insnnmoe,  effected  by  a 
party  upon  the  life  of  a  person  in  which  he  had  no  interest,  was  valid.  Since  the  statute, 
audi  contoact  would  clearly  be  void.  Upon  the  trial  there  was  no  proof  but  that  Schu* 
macker  obtained  the  poUpy  for  his  own  benefit.  If  he  so  obtained  it,  he  had  the  right  to 
dispose  of  it  as  he  saw  fit,  and  it  would  be  no  defense  against  his  assignees  that  they  had 
no  interest  in  his  life."  Contra^  FrankUnLife  Inf.  Co.r.  Bazxard^  41  Ind.  116;  18  Am. 
Rep.  818,  where  the  court  say:  **Kow  if  a  man  may  not  take  a  policy  directly  from  the 
Insurance  company,  upon  the  life  of  another  in  whose  life  he  has  no  insurable  interest, 
upon  which  principle  can  he  purchase  such  policy  from  another  f  If  he  purchase  a 
policy  as  a  mere  speculation*  on  the  life  of  another  In  whose  life  he  has  no  interest,  the 
door  is^pen  to  the  same  demoralizing  system  of  gaming,  and  the  same  temptation  is  held 
out  to  the  purchaser  of  the  p<dicy  to  bring  about  the  event  insured  against,  equally  as  if 
the  polkT  had  been  issued  directly  to  him  from  the  underwriter."  Approving  Stevena  v. 
Wamti,  and  disapproving  the  VaUon  caee. 

In  CwminffiuMi  v.  Smith  the  court  say :  "  The  defendants  may  have  had  such  an  interest 
fan  the  life  Insured  under  the  contract  of  September  1,  1868,  as  would  entitle  them  to 
Insure  his  life  In  their  own  names.  That,  however,  might  have  been  a  question.  But 
Jerome  Smithes  interest  in  his  own  life  was  unquestionable,  and  if  he  was  willing  to  insure 
himself  with  their  money  and  then  assign  the  policy  to  them,  there  is  no  principle  of  law 
which  can  prevent  such  a  transaction." 

The  Supreme  Court  of  the  United  States  in  JBStna  Life  Itmuranu  Company  v.  France, 
supra,  oonsider  the  question  whether  a  sister  has  an  insurable  Interest  in  the  life  of  a 
brother  upon  whom  she  is  not  dependent  for  support.  The  court  says  In  affirming  the 
judgment  of  the  court  below  :  **  The  construction  given  to  the  policy  by  the  court  below 
was,  that  it  was  a  contract  between  the  company  and  Chew  for  an  assurance  of  his  life, 
with  a  stipulation  and  agreement  that  the  money  should  be  paid  to  his  sister  ;  and  the 
court  held  that  such  a  policy  is  sustainable  at  law  on  account  of  the  nearness  of  the  rela- 
tionship between  the  parties,  and  especially  as  Mrs.  Fkance,  at  the  time  the  Insurance  was 
effected,  was  one  of  Chew's  next  of  Idn,  proqiectlvely  interested  In  his  estate  as  a  distrib> 
utee.  We  concur  in  the  construction  of  the  policy  made  by  the  court,  and  in  the  validity 
of  the  transaction.  As  held  l^  us  In  the  case  of  The  Connecticut  Mutual  ▼.  Sehaefer,  just 
decided,  any  person  has  a  right  to  procure  an  Insurance  on  his  own  life  and  to  assign  It  to 
another,  provided  it  be  not  done  by  way  of  cover  for  a  wager  polioy ;  and  where  the  rela- 
tionship between  the  parties,  as  in  this  case,  is  such  as  to  constitute  a  good  and  vaUd  con- 
sideration  in  law  for  any  gift  or  grant,  the  transaction  is  entirely  free  fkt>m  such  Imputa- 
Ckm.    The  direction  of  payment  in  the  poUey  itself  Is  equivalent  to  such  an  assignment." 
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**  He  had  a  right  to  take  out  a  policy  on  his  own  life  for  his  aister^s  benoflt ;  and  she  had  a 
rightto  advance  him  the  neoeasaiy  means  to  do  so.  As  between  strangers,  or  penons  not 
thus  nearly  connected,  such  a  transaction  would  be  evidence  to  go  to  the  jury,  from,  which, 
according  to  the  drcumstanoesof  the  case,  they  might  or  might  not  iufer  that  it  was  mere 
gambling.  But  as  between  brother  and  sister,  or  other  near  relations,  desirous  of  thus 
providing  for  each  other,  and  (as  said  by  Chief  Justice  Shaw)  presumed  to  be  actuated  by 
**  considerations  of  strong  morals,  and  the  force  of  natural  affection  between  near  kindred 
operating  often  more  efficaciously  than  those  of  positive  law  **  (Loomis  v.  £00^6  Life  Jn- 
mirance  Co.,  6  Gray,  399),  the  case  is  divested  of  that  gambling  aspect  which  is  presented 
where  there  is  nothing  but  a  speculative  interest  in  the  death  of  another,  without  any  in- 
terest in  his  life  to  counterbalance  It.  On  this  ground  we  hold,  that  where,  as  in  this  esse, 
a  brother  takes  out  a  policy  on  his  own  life  for  the  benefit  of  his  sister,  it  is  totally  imma* 
terial  what  arrangement  they  choose  to  make  between  them  about  the  payment  of  the 
premiums.  The  policy  Is  not  a  wager  policy .  It  Is  divested  of  those  dangerous  tendendea 
which  render  such  policies  contrary  to  good  morals.  And  as  the  company  gets  a  perfect 
quid  pro  quo  in  the  stipulated  premiums,it  cannot  Justly  refuse  to  pay  the  insuranoe  when 
Incurred  oy  the  terms  of  the  contract." 

InSiri/%v.  lfan.Afut.  litre  Jn«.  Co.,  03  N.Y.Ida ;  SO  Am.  Kep.  682.  it  was  Add,thatin 
an  action  by  a  wife  to  recover  the  amount  of  an  insuranoe  policy  issued  to  her  upon  the 
life  of  her  husband,  evidence  of  the  declarations  of  the  husband  made  to  third  persons 
prior  to  the  insurance,  when  speaking  of  an  existing  disease,  was  competent  upon  the  ques- 
tion of  the  truthfulness  of  statements  made  in  the  application .  The  application  was  made 
Aug.  20, 1870,  and  the  declarations  were  made  in  the  preceding  winter.  The  court  say : 
**  Hence  it  is  that  any  prior  act  or  fact,  not  too  remote.  Is  proof  against  the  policy-holder,  of 
knowledge  concealed  by  the  subject  of  the  insurance.  Hence  it  Is,  too,  that  any  statement 
which  is  part  of  the  res  gaicB  ot  such  prior  fact  or  act  tending  to  characterize  or  explain 
it,  is  also  proof  thereof,  though  unsworn  to.  Facts  occurring  after  the  insuranoe  has  been 
effected  may  be  evidence,  inasmudi  as  all  facts  which  are  material  are  competent  to  be 
proven.  But  the  subsequent  statements  of  the  subject  of  insurance,  not  connected  with 
a  contemporary  act  or  fact,  are  then  but  hearsay,"  etc.  The  '*  fact  or  act "  in  that  case 
was  that  the  insured  looked  ill  and  walked  lame,  and  his  contemporaneous  dedarationa 
respecting  those  circimistances  were  received  in  evidence. 

This  was  followed  in  DQJebcr  v.  Home  Life  Ins.  Co.,  60  N.  Y.  256,  where  it  was  h^  that 
tiie  **  fact "  being  otherwise  proven,  as  by  letters  of  the  insured,  his  declarations  concern- 
ing it  are  competent  to  show  knowledge. 

In  Ashhurif  Life  Ins,  Ok  v.  Warren^  66  He.  533;  SS  Am.  Bep.  090,  the  policy  was  in  favor 
of  a  brother  upon  the  life  of  his  sister,  and  issued  Oct.  8, 1878.  Evideni^e  of  her  oomplainta 
of  illness  made  in  the  preceding  summer  were  excluded.  This  was  held  error.  Evidence 
of  her  declarations  **  descriptive  of  her  health  and  feelings  at  the  time  they  were  uttered  ** 
were  held  competent,  but  otherwise  as  those  "  concerning  the  cause  of  her  then  present 
sufferings,  and  the  length  of  time  they  had  existed." 

A  son  has  an  Insurable  interest  in  the  life  of  his  father,  especially  when  the  son  is  liable 
under  the  poor  laws  for  the  support  of  the  father.  Beterve  Mutual  Ins.  Co.r.  Kane^  81 
Penn.  8t.  151 ;  22  Am.  Bep.  741. 

The  relation  of  father  and  son  does  not  give  the  son  an  insurable  interest  in  the  life  of 
the  father,  unless  the  son  has  a  well-fonnded  or  reasonable  expectation  of  some  pecuniary 
advantage  to  be  derived  fh>m  the  conttnuanoe  of  the  life  of  the  father.  Guardian  Mutual 
Life  Ins.  Co.  v.  Hogan,  80  in .  35 ;  22  Am.  Rep.  180. 

A  father  has  an  hisurable  interast  In  the  life  of  his  minor  son.  LoomU  r,  EatiU  Ltf0 
ana  HeaXth  Ins.  Co^  6  Gray,  800, 
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State  v,  Wikgo. 

(88  Mo.  181.) 

OriffUnal  law  —  burden  of  proof, 

b  criminal  proflecntionB  the  burden  of  proof  remains  npon  tlie  State  thronn^* 
<nit  the  trial  to  eBtablish  the  guilt  of  the  prisoner  bejond  a  reasonable  donbt 
upon  the  whole  evidenoe,  and  an  instruction  that  if  defendant  killed  de- 
eeaoedy  he  ia  presamed  guilty  of  murder,  in  the  absence  of  proof  to  the  con- 
tiaiy,  and  tliat  it  devolves  upon  him  to  show  a  mitigation  or  justification,  is 
erroneous.* 

1 NDIOTMENT  for  murder.    The  opinion  states  the  facts. 

Luther  T.  Cottier^  for  appellant. 

J,  L^  Smithy  attorney-general,  for  the  State,  cited  State  v. 
Joeckel,  44  Mo.  234;  State  v.  Lane,  64  id.  319;  State  v.  Hundley^ 
46  id.  414;  State  v.  HaySy  23  id.  287;  State  y.  Underwoody  67  id.  40; 
Stale  Y.  Starry  38  id.  270. 

Henbt,  J.  That  it  devolves  npon  the  State  to  establish  by 
evidence  the  gnilt  of  the  accnsed  beyond  a  reasonable  donbt  will 
not  be  controverted.  The  defendant,  by  his  plea  of  not  guilty, 
puts  in  issue  every  material  allegation  in  the  indictment.  He  is 
not  required  to  plead  specially  any  matter  of  justification  or 
excuse.  The  case  is  not  divided  into  two  parts,  one  of  gnilt  as- 
serted by  the  State,  the  other  of  innocence,  asserted  by  the  accused. 
He  does  not  plead  affirmatively  that  he  is  innocent,  but  negatively 
that  he  is  not  guilty  ;  and  on  that  issue,  and  that  alone,  the  jury 
are  to  try  the  case  throughout. 

There  is  no  shifting  of  the  burden  of  proof.  It  remains  upon 
the  State  throughout  the  trial.  The  evidence  may  shift  from  one 
side  to  the  other.  The  State  may  establish  such  facts  as  must  result 
in  a  conviction,  unless  the  presumption  they  raise  be  met  by  evi- 
dence, but  still  the  burden  of  proof  is  on  the  State  to  establish  the 
guilt  of  the  accused  beyond  a  reasonable  doubt.  Ogletree  v.  State, 
28  Ala.  693;  Tweedy  v.  The  State y  6  Iowa,  433;  Own.  t.  MeKte,  1 

•  See  pimple  T.  AslkffVoer  (42  N.Y.  1),  1  Am.  Rep.  480. 
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Gray,  61;  State  v.  Flye,  26  Me.  316;  Wharton's  Am.  Crim.  Law, 
§707. 

In  Stoked  case,  53  K  Y.  164 ;  13  Am.  Eep.  492,  Rapallo,  J., 
said  :  ^'  The  jury  must  be  satisfied  on  the  whole  evidenoe  of  the 
guilt  of  the  accused ;  and  it  is  clear  error  to  charge  them  when 
the  prosecution  has  made  out  ek  prima  facie  case,  and  evidence  has 
been  introduced  tending  to  show  a  defense,  that  they  must  convict 
unless  they  are  satisfied  of  the  truth  of  the  defense.  Such  a 
charge  throws  the  burden  of  proof  upon  the  prisoner,  and  subjects 
him  to  conviction  though  the  evidence  on  his  part  may  have 
created  a  reasonable  doubt  of  his  guilt  Instead  of  leaving  it  to 
them  to  determine  upon  the  whole  evidence  whether  his  guilt  is 
established  beyond  a  reasonable  doubt,  it  constrains  them  to  con- 
vict unless  they  are  fully  satisfied  that  he  has  proved  his  inno* 


cence." 


Wharton,  in  his  work  on  American  Criminal  Law,  g  707,  says : 
*^The  principle  may  be  broadly  stated  that  when  the  defendant 
relies  on  no  separate,  distinct  and  independent  fact,  but  confines 
his  defense  to  the  original  transaction  on  which  the  charge  is 
founded,  with  its  accompanying  circumstances,  the  burden  of 
proof  continues  throughout  with  the  prosecution." 

The  same  doctrine  is  held  in  Massachusetts  in  all  criminal  cases, 
except  homicides.  In  Com.  v.  McKie,  1  Gray,  61,  it  is  distinctly  and 
clearly  announced,  and  the  distinction  betwixt  cases  of  homicide 
and  other  criminal  cases  recognized.  No  such  distinction,  how- 
ever, has  obtained  in  this  State,  and  there  can  be  no  good  reason 
why  it  should  prevail  anywhere.  A  distinction  between  felonies 
and  misdemeanors  throwing  the  burden  of  proof  on  a  defendant 
indicted  for  a  misdemeanor,  to  establish  his  justification  or  excuse 
after  the  State  has  made  a  prima  facie  case  against  him,  would 
certainly  be  more  reasonable  and  more  in  consonance  with  the 
merciful  maxims  in  favor  of  life  and  liberty  than  that  which  is 
recognized  in  Massachusetts.  The  higher  the  grade  of  the  offense 
the  stronger  the  reason  why  the  burden  of  proof  should  remain  upon 
the  State  throughout. 

In  The  Com.  v.  York,  9  Mete.  122;  Com.  v.  Knapp,  10  Pick. 
484,  and  Com.  v.  Webster,  5  Gush.  295,  it  was  held  that  when 
one  kills  another  it  devolves  upon  the  defendant,  when  the 
State  has  proved  that  he  was  the  slayer,  to  establish  circumstances 
of  justification  by  such  evidence  as  will  outweigh  or  overbalance 
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the   OTidenoe  which  it  is  brought  to  control,  while  in  all  other 
criminal  cases  a  different  rule  is  applied.     It  is  conceded  in  that 
case,  and  in  fact  all  the  cases  which  we  have  examined,  that  the 
harden  is  not  shifted  by  proof  of  voluntary  killing  when  there  ia 
excuse  or  jnstificatiou  apparent  on  the  proof  offered  in  support  of 
the  prosecution,  or  arising  out  of  the  circumstances  attending  the 
homicide.    As  stated  by  Shaw,  0.  J.,  in  Tories  case,  '^  when  the 
fact  of  voluntary  homicide  is  shown,  and  this  is  not  accompanied 
with  any  fact  of  excuse  or  extenuation,  malice  is  inferred  from  the 
act;  this  is  a  fact  which  may  be  controlled  by  proof,  but  the  proof 
of  it  lies  on  the  defendant,  and  if  not  so  proved,  it  cannot  be  taken 
into  judicial  consideration."  In  Crntu  v.  McKie,  supra,  Biqelow,  J., 
dehvering  the  opinion  of  the  court,  observed  :  '^  But  can  the  gov- 
ernment in  such  a  case,  on  proving  simply  the  injuiy  to  the  person, 
rest  their  case,  and  call  on  defendant  to  assume  the  burden  of 
proof  and  satisfy  the  jury  that  it  was  accidental,  or  else  submit  to 
a  conviction?    If  so,  then  a  criminal  charge  can  always  be  shown 
by  proving  part  of  a  ti^nsaction,  and  the  burden  of  proof  can  be 
shifted  upon  the  defendant  by  a  careful  management  of  the  case 
on  the  part  of  the  government,  so  as  to  withhold  that  part  of  the 
proof  which  may  bear  in  his  favor."    That  was  an  indictment 
against  McKie  for  assault  and  battery,  and  the  observations  and 
reasoning  of  the  learned  judge  would  apply  with  equal  force  to  a 
case  of  homicide  where  the  distinction  in  that  respect,  between 
cases  of  homicide  and  other  criminal  cases,  does  not  prevail  as  in 
Massachusetts. 

The  State's  interest  is  not  promoted  by  the  conviction  and  pun- 
ishment of  any  of  her  citizens  for  crimes  of  which  they  are  inno- 
cent, and  it  is  as  much  the  duty  of  those  who  represent  her  to 
protect  the  innocent  as  to  convict  the  guilty.  If  the  Massachusetts 
doctrine  in  regard  to  homicide  be  coiTect,  the  prosecuting  attorney 
has  but  to  introduce  those  witnesses  who  saw  nothing  to  justify  the 
defendant,  to  throw  the  burden  of  proving  his  innocence  upon  the 
defendant,  and  impose  upon  him' the  duty  of  proving  by  a  pre- 
ponderance of  evidence,  as  in  civil  cases,  the  facts  he  relies  upon 
for  justification  or  excuse.  This  is  '^  the  careful  management  of  a 
case  on  the  part  of  the  government "  by  which  the  burden  is  shifted 
in  Massachusetts  in  prosecutions  for  homicide. 

The  defendant  is  entitled  to  the  benefit  of  a  reasonable  doubt  of 
his  guilt  on  the  whole  case,  not  only  as  to  whether  the  case  made 
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by  the  State  is  open  to  reasonable  doabt,  but  if  the  evidenee  foi 
the  State  be  clear^  and,  in  the  absence  of  other  eTidence,  concla- 
sive,  still  if  the  evidenoe  adduced  by  the  accased,  whether  it  estab- 
lishes the  facts  relied  upon  by  a  preponderance  of  evidence  or  not, 
creates  a  reasonable  doubt  of  his  guilt  in  the  minds  of  the  jury,  he 
is  entitled  to  an  acquittal.  At  no  stage  of  the  trial  does  he  stand 
asserting  his  innocence.  The  authorities  for  this  proposition  are 
numerous.  All  the  Massachusetts  cases  before  cited,  except  those 
which  were  prosecutions  for  homicides,  fully  sustain  it  To  the 
same  effect  is  Tweedy  v.  The  State,  6  Iowa,  433 ;  State  ▼.  Morphy, 
38  id.  270;  11  Am.  Eep.  122;  32  Iowa,  52;  Stokes  v.  People,  53  N. 
Y.  165;  13  Am.  Eep.  492;  State  v.  Merrick,  19  Me.  ^X);  State  v. 
Flye,  26  id.  312;  Chaffee  v.  U.  S.,  18  Wall.  516;  Wharton's  Am. 
Crim.  Law,  §  707;  Com.  v.  KimbaU,  24  Pick.  373;  Com,  v.  Dana,  2 
Mete.  340;  Com,  v.  Bradford,  9  id.  270. 

In  the  case  at  bar,  defendant  was  indicted  for  murder,  charged 
with  having  killed  one  (Gamble,  and  the  evidence  was  that  on  the 
I'Oth  of  September,  1876,  the  defendant  and  one  Caldwell  walked 
to  Grand  river  from  Spring  Hill  and  returned  that  evening.  They 
had  both  been  drinking,  and  defendant  was  so  drunk  that  Caldwell 
left  him  on  the  road  side  and  proceeded  home.  He  reached  home 
about  dark,  and  deceased,  who  had  been  there  for  him  in  his  absence, 
returned.  They  had  some  conversation  in  regard  to  the  employ- 
ment of  Caldwell  by  deceased  to  work  for  him,  when  Caldwell  said 
he-  had  left  defendant  on  the  road  side,  and  had  promised  to  return 
for  him.  Deceased  said  he  would  accompany  him.  Caldwell 
walked  and  deceased  rode  his  horse.  When  they  got  to  defendant, 
deceased  dismounted  and  let  defendant  ride.  They  returned  to 
Spring  Hill  and  went  to  Caldwell's  house.  Defendant  said  he 
would  lie  down  on  the  lounge.  He  had  his  gun  with  him  and 
placed  it  near  the  head  of  the  bed.  Caldwell  and  deceased  were 
outside,  sitting  on  a  porch  which  extended  nearly  across  the  house. 
After  defendant  had  been  lying  down  about  fifteen  minutes,  he  got 
up,  got  his  gun,  went  to  the  door  with  the  breech  of  the  gun  raised 
as  high  as  his  head,  and  said  to  Caldwell  and  deceased,  '^  God  damn 
you,  if  you  don't  come  into  the  house  and  quit  talking  about  me, 
I  will  mash  you  both  into  the  earth."  The  deceased  said  he  allowed 
no  man  to  draw  a  gun  on  him,  ^  and  fired  upon  defendant,  shoot* 
ing  him  in  his  privates."  Gamble  was  sitting  when  he  fired,  and 
immediately  defendant  shot  and  killed  him  with  his  gun.    Thers 
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no  teetimony  showing  that  defendant  made  any  attempt  to 
strike  Caldirell  or  deceased  with  the  gun. 

Among  other  instmctionSy  the  court  gave  the  following : 
1.  That  if  in  the  month    of  September^  1876,  in  Idyingston 
CM>anty,  the  defendant  willfully  shot  and  killed  Henry  Oamble,  the 
jury  will  find  him  guilty  of  murder  in  the  second  degree  and  assess 
his  punishment^  etc. 

3.  If  defendant  shot  and  killed  Oamble,  the  law  presumes  that 
it  is  murder  in  the  second  degree,  in  the  absence  of  proof  to  the 
contrary,  and  it  devolves  upon  the  defendant,  Wingo,  to  show, 
from  the  evidence  in  the  cause,  to  the  reasonable  satisfaction  of 
the  jury,  that  he  was  guilty  of  a  less  crime,  or  acted  in  self-defense. 
The  instructions  for  the  accused  were  on  the  theory  of  self-defense. 
There  was  an  instruction  declaring  what  was  a  reasonable  doubt, 
but  no  instruction  that  if  the  jury  had  such  doubt  of  defendant's 
gnilt,  he  was  entitled  to  an  acquittal.  Applying  as  tests,  the  prin- 
ciples above  stated,  are  those  instructions  such  as  should  have  been 
given  ?  We  are  not  inclined  to  seek  for  unsubstantial,  metaphysical 
sabtleties,  or  to  indulge  in  hypercriticism  of  instructions  or  rulings 
of  the  trial  courts  to  screen  offenders  from  merited  punishment, 
but  there  are  certain  great  principles  imbedded  in  American  crimi- 
nal jurisprudence  which  secure  a  fair  trial  to  citizens  accused  of 
crime,  and  which,  however  often  invoked  successfully  to  procure 
the  acquittal  of  the  guilty,  cannot  be  ignored  without  imperilling 
the  most  sacred  rights  of  the  citizens.  One  of  them  requires  that 
the  State  shall  establish  the  guilt  of  the  accused  beyond  a  reason- 
able doubt  The  third  instruction  declares  that  if  the  State  prove 
that  defendant  kiUed  Gamble,  it  devolves  upon  defendant  to  show, 
from  the  evidence,  to  the  reasonable  satisfaction  of  the  jury,  that 
he  was  guilty  of  a  less  crime,  or  acted  in  self-defense.  What  is  its 
meaning?  '^It  lieth  upon  the  party  indicted  to  prove  the  sudden 
quarrel."  ''Must  prove  his  case  to  the  satisfaction  of  the  jury." 
**  It  is  incumbent  on  the  prisoner  to  make  out,  eta"  "  The  circum- 
fltanoes  are  to  be  satisfactorily  proved  by  the  prisoner."  ''  These 
various  expressions,"  says  Shaw,  C.  J.,  in  Yark^s  case,  "  we  con- 
sider as  meaning  the  same  thing."  Again  he  says,  ''it  is  hardly 
necessary  to  dte  authoncies  to  the  very  familiar  principle  that 
when  a  fact  is  to  be  proved,  it  must  be  by  evidence  sufGicient  to 
kad  a  jury  to  believe  it,  and  that  for  this  purpose  it  must  outweigh 
or  overbahuice  the  evidence  which  it  is  brought  to  control." 
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We  think  that  he  was  correct  in  stating  that  these  yarioas  ezprea- 
sioDs  mean  the  same  thing,  and,  if  so,  the  third  instruction  shifts  the 
burden  upon  defendant  to  prove  his  innocence.  It  must  be  borne 
in  mind  that  a  declaration  that,  if  the  State  has  made  out  a  prima 
facie  case,  it  devolves  upon  the  defendant  to  adduce  evidence  to 
repel  it,  is  very  different  in  substance  and  effect  from  one  which 
declares  that  he  shall  establish  the  facts  upon  which  he  relies  as  a 
justification  to  the  satisfaction  of  the  jury— or  by  a  preponderance 
of  evidence,  for  they  are  identical  in  meaning.  The  difference  is 
as  to  the  amount  of  evidence.  We  are  not  without  authority  in 
support  of  this  proposition. 

In  the  Cam,  v.  McKiCy  supray  the  defendant  was  indicted  for  an 
assault  and  battery,  and  the  trial  court  instructed  the  jury  *^  that 
the  burden  of  proof  was  on  the  government  to  satisfy  the  jury  that 
defendant  did  strike  Eaton  with  a  dangerous  weapon,  in  the  man- 
ner alleged  in  the  indictment,  and  that,  if  the  government  failed 
in  this,  they  should  acquit  the  prisoner,  but  that  if  this  was 
proved  beyond  a  reasonable  doubt,  the  burden  was  then  on  the 
defendant  to  satisfy  the  jury  of  the  justification,  to  wit  :  the  spit- 
ting in  the  lace  of  the  defendant,  which  was  the  only  justification 
contended  for  or  relied  upon,  and  if  the  jury  were  not  satisfied  of 
the  fact  relied  upon  for  a  justification,  but  were  satisfied  that  the 
government  had  made  out  the  allegation  in  the  indictment,  their 
verdict  must  be  against  the  defendant" 

The  Supreme  Court  of  Massachusetts  held  this  an  erroneous 
instruction,  and  Bioelow,  J.,  speaking  for  the  court,  said  :  ^^  How- 
ever the  rule  may  be  in  cases  where  the  defendant  sets  up,  in  answer 
to  a  criminal  charge,  some  separate,  distinct  and  independent  fact 
or  series  of  facts,  not  immediately  connected  with  and  growii)g  out 
of  the  transaction  on  which  the  criminal  charge  is  founded,  there 
can  be  no  doubt  that  in  a  case  like  the  present  the  burden  of  proof 
remains  on  the  government  throughout  to  satisfy  the  jury  of  the 
guilt  of  the  defendant''  In  other  words,  the  court  held  that  the 
instruction  shifted  the  burden  of  proof  on  the  defendant,  and  was, 
for  that  reason,  erroneous. 

In  the  State  v.  Poriery  34  Iowa,  139,  the  jury  was  instructed  as 
follows  :  *'  If  you  find  from  the  evidence  that  the  defendant  killed 
or  caused  the  death  of  John  Porter,  and  if  you  further  find  that  he 
was  acting  in  self-defense  in  so  doing,  it  will  be  your  duty  to  acquit 
him  ;  or  if  you  find  that  Porter  attacked  the  defendant,  and  that 
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the  defendant  only  used  such  force  as  was  neoeflsary  to  repel  the 
assanlty  he  woald  not  be  gailtj  as  charged^  even  if  death  did  result 
therefrom.  If,  howeyer,  yon  find  that  the  defendant  inflicted  the 
blow  upon  the  deceased  that  caused  his  death,  then  the  burden  of 
proof  is  upon  the  defendant  to  show  that  he  did  it  in  self-defense.'' 
Day,  J.y  speaking  for  the  court,  said  :  ^'  The  instruction  is  clearly 
erroneous.  Proof  is  the  result  of  eridence.  No  fact  can  legally 
be  said  to  be  prored  unless  it  is  established  by  at  least  a  preponder- 
ance  of  evidence.  The  party  upon  whom  rests  the  burden  of  proof 
must  establish  the  fact  respecting  which  the  burden  is  cast  upon 
him,  by  at  least  a  preponderance  of  evidence." 

Again,  '^  Under  the  rule  laid  down,  the  defendant  must  establish, 
by  a  preponderance  of  evidence,  that  he  acted  in  self-defense,  or 
the  jury  would  be  required  to  find  him  guilty ;  whereas,  he  is  en- 
titled to  an  acquittal  if  he  shows  by  the  facts  attending  the  com- 
mission of  the  offense,  proved  either  by  himself  or  the  State,  that 
there  is  reasonable  doubt  that  his  act  was  willful.  The  rule  is  dif- 
ferent where  the  matter  of  defense  is  wholly  disconnected  from  the 
body  of  the  offense." 

In  the  State  v.  Merrick^  19  Me.  401,  Westok,  J.,  speaking  for 
the  oonrt^  said  :  "  When,  by  opposing  testimony,  reasonable  doubt 
is  thrown  upon  a  prima  facie  case  of  guilt,  it  can  no  longer  be  said 
that  the  party  accused  is  proved  guilty  beyond  a  reasonable  doubt 
The  jury  are  to  judge  upon  the  effect  of  the  testimony  taken  to- 
gether. It  was  in  our  judgment  too  strong  to  instruct  the  jury 
that  they  must  convict  the  accused,  unless  he  had  proved,  to  their 
reasonable  satisfaction,  that  he  came  by  the  sheep  otherwise  than 
by  stealing." 

In  the  State  v.  Flt/ey  26  Me.  312,  defendant  was  indicted  for 
forging  an  order,  and  the  court  instructed  the  jury  ^'  that  if  it  was 
proved  that  the  order  came  into  the  hands  of  defendant  unaltered, 
and  came  out  of  his  hands  altered,  the  burden  was  on  the  defend- 
ant  to  prove  that  he  did  not  alter  it"  The  court  said,  Tenney, 
J. :  ''  By  the  instruction,  the  fact  of  the  alteration  between  the 
time  when  the  order  came  into  the  defendant's  hands  and  when  it 
came  out,  threw  a  burden  on  to  the  defendant.  What  was  that 
burden  ?  It  was  not  merely  to  give  such  an  explanation  as  would 
raise  a  reasonable  doubt  of  his  guilt,  or  even  to  render  it  probable 
that  he  did  not  alter  it ;  but  to  establish  as  a  fact,  a  truth,  a  real- 
ity^ that  he  did  not  do  it."    The  court  held  that  the  instruction 
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waB  erroneous,  and  said :  **  The  progecafcing  party  is  bound  !• 
make  out  his  ease,  in  civil  proceedings,  to  the  satisfaction  of  the 
jury  and  in  criminal^  beyond  a  reasonable  donbt  The  harden  of 
proof  does  not  shift  from  the  party  upon  whom  it  was  originally 
thrown,  upon  the  production  of  evidence  by  him  sufficient  to  make 
out  A  prima  fame  case.  But  when  the  other  parly  relies  upon  facts 
to  establish  another  and  distinct  proposition,  without  attempting 
to  impugn  the  truth  of  the  evidence  against  him,  it  is  otherwise.  If 
the  result  of  the  case  depends  upon  the  establishment  of  the  propo- 
sition of  the  one  on  whom  the  burden  was  first  cast,  the  boiden 
remains  with  him  throughout,  though  the  weight  of  evidence  may 
have  shifted  from  one  side  to  the  other,  according  as  each  may 
have  adduced  fresh  proof."  Again,  ^' There  is  a  wide  distinction 
between  a  requirement  in  a  criminal  prosecution  that  the  accused 
shall  prove  his  innocence  where  a  presumption  is  raised  against 
him,  and  the  necessity  of  explaining  in  some  degree  the  fact  on 
which  that  presumption  rests." 

Here  it  may  be  remarked  that  the  State  never  makes  other  tham 
prima  facie  case  before  the  evidence  for  the  defense  is  heard,  ^o 
matter  how  positive  and  direct  the  testimony  may  be,  it  is  still  but 
aprima  facie  case. 

Chaffee  v.  United  States,  18  Wall.  517,  was  an  action  of  debt  for 
a  statutory  penalty,  and  Field,  J.,  delivering  the  opinion  of  court, 
commenting  upon  the  instruction  given,  to  which  exceptions  were 
taken,said:  ^  The  purport  of  all  this  was  to  tell  the  jury  that  although 
the  defendants  must  be  proved  guilty  beyond  a  reasonable  doubt,  yet, 
if  the  government  had  made  out  a  prima  facie  case  against  them, 
not  one  free  from  all  doubt,  but  one  which  discloses  circumstanoes 
requiring  explanation,  and  the  defendants  did  not  explain,  the 
perplexing  question  of  their  guilt  need  not  disturb  the  minds  of 
the  jurors;  their  silence  supplied  in  the  presumptions  of  the  law 
that  full  proof  which  should  dispel  all  reasonable  doubt  In  other 
words,  the  court  instructed  the  jury  in  substance,  that  the  govern- 
ment need  only  prove  that  the  defendant  was  presumptively  guilty, 
and  the  duty  thereupon  devolved  upon  them  to  establish  their  inno- 
cence, and  if  they  did  not,  they  were  guilty  beyond  a  reasonable 
doubt.  We  do  not  think  it  at  all  necessary  to  go  into  any  argu- 
ment to  show  the  error  of  this  instruction.  The  error  is  palpable 
on  its  statement.  All  the  authorities  condemn  it.  The  instruc- 
tion sets  at  naaght  established  principles,  and  justifies  the  criticiam. 
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of  ooanaely  that  it  fiubstantially  withdrew  frouL  defeudant  their 
ooDStitational  right  to  a  trial  by  jury,  and  conyerted  what  at  law 
was  intended  for  their  protection,  the  r^t  to  zefose  to  tefftrfy, 
into  the  machinery  for  their  sure  destmotion/'  He  dtes  in  sup- 
port  of  the  views  of  the  conrt.  Doty  y.  The  Siais,  7  Blaokfl  427; 
Slais  Y.  Flye,  26  Me.  312;  Com.  y.  McKiey  1  Gray,  61. 

The  instruction  condemned  in  the  seYeral  cases  above  dted  aie 
in  sabstance  identical  with  the  third  instruction  for  the  State  in 
the  case  at  bar,  and  we  think  the  court  erred  in  giving  it,  espeoiBilj 
as  there  was  no  instruction  declaring  to  the  jury  that  if  they  had  a 
reasonable  doubt  of  his  guilt,  on  the  whole  case,  they  should  acquit 
the  prisoner. 

The  first  instruction  should  have  been  qualified.  The  evidenoe 
for  the  State  raised  a  question  as  to  whether  the  defendant  made  an 
assault  upon  deceased,  which  justified  the  deceased  in  shooting 
him,  and  whether  defendant  was  acting  in  seU-defense  when  he 
shot  the  deceased;  and  all  the  cases  hold  that,  when  that  is  so,  aa 
unqualified  instruction,  such,  as  we  are  considering,  should  n4>t  be 
given. 

The  judgment  is  reversed  and  the  cause  remanded. 

All  concur.    Nobton ,  J.,,  ud  Hough,  J.,  concur  in  the  result 

Jftdgmmd  reversed, 
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(66  Ho.  M0.> 


A.  pardon,  properlj  attested,  aathenticated,  uid  delivered,  is  irreToeable; 
deliverj  to  the  person  Buiog  for  it  is  effectoal  ;*  and  it  is  not  void  although 
not  registered  in  the  office  of  the  secretary  of  State,  where  all  official  aele 
of  the  governor  are  required  bj  law  to  be  registered. 

TTABEAS  CORPUS.     The  opinion  states  the  facts. 

Ewing  d  Pope,  for  petitioner* 

J,  L.  Smith,  attorney-general,  for  respondent. 

*  See  in  rv  Bdpmoin^S  How.  Pr.  478. 
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NoBTON,  J.  This  is  a  proceeding  by  habeas  corpuSy  on  the  part  of 
John  Beno,  who  alleges  in  his  petition  that,  on  the  16th  day  of  Jan- 
nary,  1868,  he  was  conyicted  by  the  Gircnit  Court  of  Daviess  county 
of  burglary  and  larceny,  and  his  punishment  assessed  at  twenty-fiye 
years'  imprisonment  in  the  penitentiary;  that  he  is  now  confined 
in  said  penitentiary  by  the  warden  thereof,  under  said  judgment 
and  commitment ;  that  on  the  8th  day  of  January,  1873,  his  sen- 
tence and  punishment  was  commuted  to  ten  yeafs'  imprisonment 
by  B.  Gratz  Brown,  the  then  goyemor  ;  that  he  has  seryed  out  his 
commuted  sentence  of  ten  years,  and  is  entitled  to  his  discharge, 
but  that,  notwithstanding  this  fact,  ho  is  still  detained  by  James 
B.  Willis,  the  warden,  in  confinement  in  said  prison,  who  refuses 
to  discharge  him. 

To  the  writ  issued  on  the  petition,  the  said  Willis  makes  return 
and  admits  that  he  holds  said  Beno  in  custody  by  yirtue  of  the 
judgment  and  sentence  of  the  Circuit  Court  of  Dayiess  county, 
sentencing  him  to  twenty-fiye  years'  imprisonment  from  the  16th 
day  of  January,  1868,  but  denies  that  said  sentence  has  been 
commuted  as  aJleged,  and  denies  that  petitioner  is  entitled  to  his 
discharge. 

Petitioner  filed  his  plea  of  commutation,  which  sets  out  the 
original  pardon,  signed  by  Goyernor  Brown,  as  the  ground  upon 
which  he  claims  his  discharge.  This  we  shall  treat  as  an  answer 
to  the  return,  and  shall  consider  the  replication  filed  thereto  as 
making  up  the  issues  in  the  case. 

In  reply  it  is  admitted  that  the  then  acting  goyemor,  6.  Gratz 
Brown,  on  the  8th  of  January,  1873,  issaed  a  paper  attached  to  the 
plea,  but  it  is  denied  that  it  had  the  effect  to  commute  the  pun- 
ishment of  petitioner  from  twenty-fiye  years  to  ten  years. 

1st.  Because  it  was  neyer  deliyered  ; 

2d.  Because  it  was  neyer  registered  in  the  office  of  the  secre- 
tary of  State ; 

3d.  Because  the  condition,  requiring  it  to  be  registered  in  said 
office,  was  neyer  complied  with,  and  it  was  neyer  entered  on  the 
prison  records; 

4th.  Because  said  pardon  or  commutation  was  reyoked  by  Gov- 
ernor Woodson,  the  successor  of  Brown. 

It  may  be  observed,  as  preliminary  to  the  consideration  of  these 
questions,  that  a  pardon  or  commutation  is  a  mere  matter  of  grace, 
and  until  this  act  of  clemency  is  fully  performed,  neither  benefit 
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nor  rights  can  be  claimed  under  it  Simple  intention  on  the  part 
of  the  execatiYe  to  bestow  a  pardon  confers  no  right,  and  is  per- 
fectly nngatoiy  nntil  the  intention  may  be  said  to  be  fully  com- 
pleted. This  intention  may  be  said  to  be  fully  completed  when  the 
pardon  is  signed  by  the  executive,  properly  attested,  authenticated 
by  the  seal  of  the  State,  and  delivered,  either  to  the  person  who  is 
the  snbject  of  the  favor,  or  to  some  one  acting  for  him,  or  on  his 
behalf.  Whenever  these  things  are  done,  the  grantee,  or  donee  of 
the  fieiYor,  becomes  entitled  as  a  matter  of  right  to  all  the  benefits 
and  immunities  it  confers,  and  of  which  he  cannot  be  deprived  by 
revocation  or  recall.  Commonwealth  v.  ffallowatfy  44  Penn.  St. 
218.  If  these  are  correct  principles  governing  such  cases,  and  we 
think  they  are,  the  application  of  them  to  the  evidence  in  this  case 
will  render  the  solution  of  the  questions  presented  for  our  determi- 
nation free  from  difficulty. 

It  is  not  pretended  that  the  commutation,  reducing  the  punish- 
ment of  petitioner  from  twenty-five  to  ten  years,  was  procured  by 
fraudulent  or  corrnpt  practices.  On  the  contrary.  Governor  Brown 
testifies  that  he  was  induced  to  issue  it  from  the  conclusion  which 
he  had  reached  after  much  consideration,  that  ten  years'  imprison- 
ment was  a  sufficient  punishment  in  any  case  where  the  party  was 
sentenced  for  an  offense  committed  against  property.  That  he 
intended  to  issue  the  pardon,  and  in  point  of  fact  did  issue  it,  is 
clear  beyond  controversy,  and  indeed,  stands  admitted  in  the 
pleadings. 

Was  it  delivered  by  him  to  the  prisoner  or  any  one  for  him  f 
We  think  the  evidence  shows  that  it  was.  Governor  Brown  testi- 
fies that  on  the  morning  of  the  last  day  of  his  term  of  office,  when 
he  went  to  his  office,  he  found  persons  there  to  remind  and  urge 
anew  the  matter  of  Beno's  pardon ;  that  he  went  to  the  office  of 
the  secretary  of  State,  got  a  pardon  in  the  usual  form  filled  in, 
with  the  exception  of  the  term  and  the  name,  took  it  to  his  office, 
and,  after  some  little  further  thought,  inserted  the  name  and  the 
reduction  of  his  term  of  imprisonment  to  ten  years,  and  handed 
the  paper  to  one  of  the  parties  present  in  the  ante-room,  stating 
that  it  must  be  inscribed  at  the  prison,  and  filed  in  the  office  of  the 
secretary  of  State  before  twelve  o'clock,  or  he  should  consider  it 
invalid,  as  he  would  be  out  of  office  at  that  hour.  Now,  it  is  im- 
possible for  the  mind  to  resist  the  conclusion  that  the  person,  to 
whom  the  pardon  was  d<)1ivered,  was  acting  for  and  on  behalf  of 
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Beno.  If.  8o^  tfadv  delivery  was  complete,  and  the  right  of  Beno  to 
the  ben^tft  it. heatowed.  became  fully  OBtablished.  Bat  the  delivery 
i&  further:  ska wh!  by  the  evidence  of  Bradbury,  who  was  a  deputj 
warden  of:  the.  pcisoa  on  the  8th  of  January,  1873,  and  who  sweaca 
that,  in:  the.  evening  of  that  day,  he  saw  the  commutation  in  the 
hand&of .  Dougherty,  the  warden,  who  directed  his  clerk  Haly  to 
maka  anentry* of.  it. on  the  prison  records;  that  the  clerk,  there* 
upon^  with  the:  paper  before  him  lying  on  the  table,  made  the  fol* 
loiving:'«i.try  opposiiB  the. name  of  Beno,  '^  commuted  from  twenty* 
five  yeans. to  tan.:"  that  he' was  looking  over  the  shoulders  of  the 
derk.and  saw  him.maka  the  entry  ;  that  about  one  month  after^ 
wand  he  examined  the  prison  records  andiound  that  the  entry  had 
been. erased,  and  that. afterward  he  found  that  part  of  the  leaf  on 
which  it  was  mada  entirely  torn  ojSL 

Thompson,  who  was  the  prison  physician,  testifies  that  on  the 
morning  of  the  8th  of  January,  1873,  about  11  o'clock,  Dougherty, 
the  waivieu,,  told  him  that.  Bono's  sentence,  had  been  commuted  to 
ton  yeaxS)  and  handed. him  an  official  envelope  from  the  secretary 
of.  State's;  offioe^,  that  he.  took  it.  out  of  the  envelope;  that  it  had 
upon  it  the  seal  of  the  State  and  the  signature  of  the  governor; 
that  he  did  not  read  it,  but  acoepted  tiie  statement  of  Dougher^ 
affto  what  itiwas. 

It  thus  appears  that  the. pardon,  after  it  passed  from  the  handt 
o£  Governor  Brown,  was. delivered  to  the  warden,  Dougherty,  who^ 
as  the  evidence  shows,  was  the  customary  recipient  of  such  papers, 
m  an  official  envelope  from  the  office  of  the  secretary  of  State,  on 
the  morning  of.  the  day  it  issued,  and  that  it  was  entered  on  the 
prison  records  in  the  afternoon  of  that  day.  The  subsequent 
urc  of  this  entry  and  mutilation  of  the  record,  by  tearing  ofl 
much  of  it  as  contained  the  entry,  cannot  a£Fect  the  previonfiij 
invested  rights  of  Beno,  but  would  justly  consign  the  parties  who 
were  engaged  in  it  to  the  incarceration  and  punishment  which  thej 
must  have  intended  thereby  to  continue  and  perpetuate  on  Benoc 
The  evidence  also  eatahlishea  the  fact  that  the  custom  was,  where 
a  pardon,  was  granted,  to  deliver  it  to  the  warden,  who  made,  on 
reoeiviug*  it,  the  appropriate  entry  opposite  the  convict's  name. 
The  person  to  whom  Governor  Brown  handed  the  pardon  ww 
authfflued  to  deliver  it  to  the  warden,  for  he  testifies  thi^  he  said 
it  must  be  inscribed  on  the  prison  records,  and  expressed  the  opin- 
ion  that  it  should,  be  done  by  12  o'clock,  as,  after  that  time,  ho 
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Tould  cease  to  be  goyemer.  A  delivery  of  .tibe  |iuadoa,  under  the 
tnroamstances  in  proof,  is,  prima  facie,  ^xxiY^iiuiJbio  delivery,  .or  is 
jonBtructive  deliTery  to  the  priaoner.     M  Fbxol  BLytmg^ra. 

It  jfl,  howeYer,  inaiBted  that  the  pardon  i&  -roid,  taeanBe  tiiere 
ims  no  entry  made  of  it  in  the  offioe  of  the  :flecratary  «f  Stete,  irho 
'm  reqaired  to  keep  a  register  of  the  official  jacte  of  the  governor. 
It  would  be  establishing  a  hard  and  unreasonable  rule  to  deolsre 
iliat  the  mere  omission  of  the  seoretary  of  Siate,  to  enter  in  his 
register  that  the  governor  had  granted  a  pardon,  would  render 
Toid  a  pardon  which  was  intended  to  be  issued,  and  was  in  &ct 
issued  and  delivered.  The  pardon  in  queetion  on  its  face  shows 
that  it  was  the  official  act  of  Governor  Brown,  that  he  had  a  right 
to  act  on  the  subject  to  which  it  related,  and  that,  in  Hib  action 
taken  by  him,  he  did  not  go  beyond  the  scope  of  his  ]iower.  The 
omission  of  the  secretary  to  make  an  entry  of  ihe  official  act  of  the 
governor  in  granting  a  pardon  would  not  have  the  effect  to  make 
void  the  pardon,  any  more  than  an  entry  made  by  him  in  his  regis- 
ter that  the  governor  had  granted  a  pardon  woi^d  impart  validity 
to  it^  when,  in  fact,  no  such  pardon  had  ever  been  granted. 
Besides,  the  prisoner  had  no  authority  or  controlover  the  secretary 
of  State  in  regard  to  the  performance  of  his  duties.  The  principle 
announced  above,  as  to  the  effect  of  the  secretary'B.failmre  to  enter 
the  act  of  the  governor  in  his  register,  is  analogous  .to  that 
declared  in  the  case  of  Scruggs  v.  Scruggsy41  Mo.  242,  where  it 
was  held  that  the  omission  of  the  clerk  to  make  the  proper  entry 
on  his  record  as  to  the  acknowledgment  of  a  sheriff's  deed,  would 
not  impair  its  validity,  nor  prevent  the  transmission  of  title  under 
it.  The  power  of  the  governor  to  grant  pardons  and  commuta- 
tions is  in  nowise  dependent  upon  any  entry  which  the  law  requires 
the  secretary  of  State  to  make,  nor  upon  any  required  to  be  made 
by  the  warden.  The  former  requirement  may  be  regarded  as 
intended  to  preserve  the  evidence  of  the  official  acts  of  the  gov- 
ernor, and  the  latter  as  designed  to  protect  the  warden  in  discharg- 
ing a  prisoner,  who  is  the  recipient  of  executive  clemency.  The 
power  of  the  executive  in  this  case  was  derived  from  the  6th  sec- 
tion, article  5,  of  the  Constitution  of  1865,  which  provides  that, 
^'The  governor  shall  have  the  power  to  grant  reprieves,  commuta- 
tions and  pardons  after  conviction  for  all  offenses,  except  treason 
and  cases  of  impeachment,  upon  such  conditions  and  with  such 
lestriotions  and  limitations  as  he  may  think  proper,  subject  to  such 
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regulations  as  may  be  provided  by  law  relative  to  the  iniirrTier  of 
applying  for  pardons.  He  shall,  at  eaeh  session  of  the  general 
a83embly,  commanicate  to  that  body  each  case  of  reprieve,  comma* 
tation  or  pardon  granted;  stating  the  name  of  the  convict,  the 
crime  of  which  he  was  convicted,  the  sentence  and  its  date,  the 
date  of  the  pai*don,  commutation  or  reprieve,  and  the  reasons  for 
granting  the  same." 

It  might,  with  the  same  show  of  reasoning,  be  contended  that 
the  failure  of  the  governor  to  report  the  fact  of  a  pardon,  the 
name  of  the  convict,  etc.,  to  the  general  assembly,  would  authorize 
the  recapture  and  re-imprisonment  of  the  prisoner,  who  had  been 
discharged  by  virtue  of  a  pardon,  and  subject  the  warden  to  prose- 
cution for  allowing  an  escape,  as  to  contend  that  the  omission  of 
the  secretary  to  record  in  his  office  the  fact  that  a  pardon  had  been 
granted,  would  render  void  an  act  of  the  governor,  which  he  had 
the  full  power  to  perform,  independent  of  the  question  whether  it 
was,  or  was  not,  recorded. 

It  is  objected  that  the  entry  of  the  pardon,  in  the  office  of  the 
secretary  of  State,  was  one  of  the  conditions  on  which  it  was 
granted,  and,  not  being  complied  with,  rendered  it  void.  While 
the  governor  may  grant  a  pardon  on  conditions,  such  conditions  to 
be  operative  should  appear  on  the  face  of  the  paper.  It  is  also 
insisted  that  the  pardon  in  question  was  revoked  by  Oovemor 
Woodson,  who  succeeded  Brown,  and  that  proof  thereof  is  to  be 
found  in  the  following  receipt  of  W.  H.  Dougherty,  the  warden, 
viz.: 

''Heccived  from  Eugene  F.Weigel,  secretary  of  State,  a  letter 
marked  '  important/  containing  peremptory  instructions  from  Silas 
Woodson,  governor  of  Missouri,  concerning  a  pardon,  or  other 
documents  issued  from  the  executive  department,  or  secretary 
of  State's  office,  of  date,  prior  to  January  11th,  1873,  and  not  yet 
presented  to  me,  at  12:45  A.  H.,  this  January  11th,  1873. 

W.  H.  Dougherty,  Warden:^ 

If  the  purpose  of  tne  document  referred  to  in  the  receipt  was  to 
revoke  the  commutation  of  Reno's  sentence,  it  doed  not  so  appear, 
for  no  mention  in  terms  is  made  of  it  Its  effect,  according  to  the 
receipt,  was  to  revoke  only  such  pardons  or  documents  as  had  not, 
np  to  the  11th  of  January,  1873,  been  presented  to  the  warden. 
It  cannot,  therefore,  have  the  effect  which  is  claimed  for  it,  because 
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the  commutation  of  Beno  had,  three  days  prior  thereto^  on  the  8th 
of  Jannary,  heen  presented  and  acted  on  by  said  warden.  The 
case  of  Hoses  De  Puy,  reported  in  3  Benedict's  D.  G.  B.  307^  to 
which  we  haye  been  cited,  has  no  application.  The  principle  there 
decided  was  that  to  make  a  pardon  a  completed  act,  there  must  be 
a  delivery  of  it  to  the  prisoner,  or  some  one  for  him,  and  that,  until 
this  is  done,  the  pardon  is  reyocable.  The  correctness  of  these 
declarations  are  undisputed  by  us. 

The  case  in  44  Penn.  St,  supra,  and  the  case  of  State  t.  Leak,  5 
Ind.  359,  to  which  we  have  been  cited,  do  not  apply,  the  pardon  in 
both  cases  having  been  declared  void,  because  they  were  procured 
by  fraud  and  forgery. 

We  have  already  shown,  that  in  the  case  before  us  there  is  no 
pretense  of  fraud  in  the  procurement  of  the  commutation.  The 
prisoner  having  served  out  the  full  term  to  which  his  sentence  was 
commuted,  his  further  imprisonment  is  illegal.  He  is  entitled  to 
a  discharge  from  the  imprisonment  of  which  he  complains,  and  he 
is,  therefore,  by  the  judgment  of  this  court,  discharged  therefrom. 

All  the  jud^  concurring,  except  Hough,  J.,  not  sitting. 

Discharged. 


Dbitt  v.  Snodgbass. 

(66  Mo.  886.) 

^  SehooU — potDeri  of  school  directors  to  make  ruU$  —  maliee. 

Under  a  statute  anthoriziDg  scliool  directors  to  make  and  enforce  all  needfnl 
rules  and  regolations  for  the  government,  management  and  control  of  the 
schooLs  not  inconsistent  with  the  laws  of  the  land,  school  directors  made  a 
rule  that  no  pnpil  should,  during  the  school  term,  attend  a  social  party,  and 

'^  expelled  the  plaintiff  for  a  violation  of  that  rule  hy  permission  of  his  parents. 

In  an  action  for  damages  for  such  expulsion,  held,  that  the  directors  had 
exceeded  their  powers,  but  inasmuch  as  there  was  no  malice,  willfulness  01 

S  oppression,  they  were  not  liable.* 

t 

■ 

ACTION  for  damages  for  wrongful  expulsion  from   a  public 
school.    The  opinion  states  tbo  case. 


^ 


*  See  F&rrUar  v.  Tifi^r  (48  Vt.  444),  21  Am.  Rep.  183. 
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Bice  A  Walker,  with  J.  L.  Bmi&,  lor  plaintifi!  in  eiror. 

Draffen  <&  WiUiams,  with  James  E.  Hazd,  for  defendants  in 
error. 

HsKBYy  J.  The  oanse  was  commenced  and  final  judgment 
entered  niK>n  demurrer  to  second  amended  petition  in  the  Gircait 
Court  of  Moniteau  connty,  Missouri.  The  record  consists  of  the 
second  amended  petition,  the  separate  demurrer  of  Snodgrass  and 
Bedmond,  and  the  separate  demurrer  of  Frederick,  and  the  judg- 
ment of  the  court  upon  the  demurrers. 

The  petition  arers  that  Joseph  F.  Dritt  is  a  minor,  under  21 
years  of  age  —  that  John  B.  Dritt  was  appointed  his  next  friend 
by  the  clerk  of  the  Circuit  Court  of  said  county;  hence  this  suit 
is  prosecuted  to  the  use  of  Joseph  F«  Dritt,  by  his  next  friend, 
John  B.  Dritt.  The  petition  further  avers  that  prior  to  the  accru- 
ing of  plaintiffs  cause  of  action  the  town  of  Tipton,  in  said 
county,  had  been  duly  incorporated,  and  a  plal^  thereof  filed  and 
duly  recorded  in  the  recorder's  office  of  said  county;  and  that  prior 
to  the  aoorning  of  plaintifPs  cause  of  action,  by  yirtue  of  the  laws 
of  the  State  of  Missouri  authorizing  cities,  towns  and  villages  to 
organize  for  school  purposes,  the  said  town  of  Tipton  was  organ- 
ized as  a  single  school  district,  and  that  it  has  been  to  this  date  an 
acting  organization  as  such;  that  on,  to  wit,  the  20th  day  of  Jan- 
uary, 1875,  and  for  a  long  time  prior  and  since  that  date,  the 
defendants,  Isaac  Snodgrass  and  William  Bedmond,  together  with 
four  other  persons,  each  of  whom,  then  being  citizens  and  electors 
within  said  school  district,  were  duly  elected  and  qualified  school 
directors  within  said  school  district,  and  that  they  were  for  the 
period  aforesaid  the  school  directors  of  said  school  district;  that 
the  said  school  directors,  by  virtue  of  the  power  and  authority  in 
them  vested  bylaw,  had,  prior  to  the  date  last  aforesaid,  established 
in  said  school  district  a  school  for  the  education  of  all  the  white 
children  residing  therein,  between  the  ages  of  five  and  twenty-one 
years,  and  had  employed,  as  the  teacher  of  said  school,  the  defend- 
ant, P.  A.  Frederick,  and  that  the  said  P.  A.  Frederick  was  a 
legally  qualified  teacher  to  teach  said  school;  that  for  a  long  period 
of  time  prior  and  subsequent  to  the  date  last  aforesaid,  the  said 
school  was  in  session  with  the  said  P.  A.  Frederick  as  teacher 
therein,  for  the  purpose  of  the  instruction  and  education  of  the 
youth  aforesaid  within  said  school  district,  in  the  branches  of  edu* 
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catian  then  being  tanght  in  said  ecfaool,  to  wit:  leading,  writing, 
Bpelling,  orthography,  grammar,  geography,  arithmetic  and  history; 
that  at  the  date  last  afooresaid,  and  daring  all  the  time  Bobseqnent 
thereto  to  this  date,  plaintiff  has  resided   in  said  school  district ; 
that  he  was  during  all  the  time  aforesaid,  and  is  now,  over  five  and 
«nder  twenty-one  years  of  age;  and  that  he  was  then  and  is  nowj 
under  the  law,  entitled  to  attend  said  school  as  a  pupil,  and  be 
instmcted  in  the  varions  branches  of  education  then  and  there 
being  tanght  in  said  school;  that  prior  to  the  date  aforesaid,  and 
for  a  long  period  of  time,  and  np  to  the  said  20th  day  of  January, 
1875,  he  was  a  regular  pupil  and  scholar  in  said  school,  and  received 
mstmction  in  the  various  branches  of  education  aforesaid ;  that 
nnder  the  law  of  the  State  he  had  a  right  to  continue  in  said  school 
as  a  pupil,  and  that  it  was  not  only  the  duty  of  the  directors  to 
permit  him  to  atfcend  said  school  during  all  the  time  aforesaid,  but 
to  protect  him  in  so  doing;  that  on,  to  wit,  the  20th  day  of  January, 
1875,  and  while  he  was  a  pupil  of  said  school  and  being  instructed 
in  the  several  branches  of  learning  then  being  taught  therein, 
the  said  Isaac  Snodgrass  and  William  Redmond,  together  with 
the  other  members  of  the  school  board  aforesaid,  and  the  said  P. 
A.  Frederick,  teacher  of  said  school,  not  regarding  their  duties 
aforesaid,  wrongfully,  illegally,  oppressively,  willfully  and  malic* 
iously,  and  in  abuse  of  their  authority  as  school  directors  and 
teacher  aforesaid,  did  expel  this  plaintiff  from  said  school  for  the 
foUowing  reasons,  and  none  other,  to  wit :    That  the  said  plaintiff 
did,  previous  to  the  date  aforesaid,   in  the  evening,  after  said 
school  had  been  dismissed  for  the  day,  attend  a  party  composed  of 
the  yonng  people  of  said  town,  and  participate  in  the  amusements 
thereof;  that  the  said  board  of  directors  and  teacher  of  said  school 
bad  made  a  rule  for  the  government  of  said  school,  prohibiting  the 
scholars  from  attending  such  parties  during  the  continuance  of 
said  school,  and  that  it  was  for  a  violation  of  this  rule  that  he  was  ex- 
pelled ;  that  the  said  party  was  made  up  of  invited  guests,  and 
that  their  conduct  was  strictly  innocent,  inoffensive  and  moral, 
tending  only  to  social  cnlture  ;  that  plaintiff  was  at  the  time  about 
17  yeaiB  of  age,  and  that  he  attended  said  party  with  the  permis- 
sion of  his  father  and  mother,  with  whom  he  at  the  time  lived  ; 
that  he  had  a  right  to  attend  said  party,  and  that  the  defendants 
had  no  right  or  authority  to  dictate  to  or  control  him  in  the  premises^ 
and  that  the  act  aforesaid  of  said  defendants  was  an  abuse  of  an^ 
Vol.  XXVII  —  44 
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ftttthority  conferred  upon  them  by  the  laws  of  this  State  ;  that  Omb 
defendants  have  in  manner  and  form  aforesaid,  ever  since,  to  thia 
dat%  prohibited  the  plaintiff  from  attending  said  school,  wherebj 
the  plaintiff  by  the  illegal,  unlawful,  willful,  oppressive  and  malic- 
ious acts  of  defendants,  has  been  deprived  of  the  benefits  of  said 
school,  and  the  instruction  aforesaid  therein,  and  asks  damages  in 
the  sum  of  11,000.  The  petition  is  signed  by  Joseph  F.  Dritt,  by 
Bice  and  Smith  his  attorneys. 

The  grounds  of  demurrer  are,  for  Snodgrass  and  Bedmond  : 

1st.  Petition  does  not  state  facts  sufficient  to  constitute  a  caaae 
of  action. 

2d.  It  appeal's  upon  the  face  of  said  petition  that  the  defend- 
ants  were  directors  of  said  school  district,  and  were  invested  with 
discretionary  authority  to  make  and  enforce  all  needful  rules  and 
regulations  for  the  government  and  control  of  said  school,  and 
they  cannot  be  made  liable  to  plaintiff  under  the  allegations  of  the 
petition. 

3d.  Because  it  appears  upon  the  face  of  the  petition  that  the 
plaintiff  has  not  legal  capacity  to  sue  by  attorney,  and  he  does  not 
appear  by  next  friend. 

Grounds  of  demurrer  on  the  part  of  Frederick: 

Ist  Petition  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  defendant. 

2d.  It  appears  upon  the  face  of  said  petition  that  the  defendant 
was  the  teacher  in  the  public  school  in  the  town  of  Tipton,  em* 
ployed  by  the  board  of  education  of  said  town,  and  as  a  matter  of 
law  he  is  not  liable  to  plaintiff  upon  the  facts  stated  in  the  petition 
— said  school  being  under  the  control  and  management  of  the  board 
of  education,  and  not  of  himself. 

It  appears  on  the  face  of  the  petition  that  plaintiff  had  not  legal 
capacity  to  sue  by  attorney,  and  he  does  not  appear  by  next 
friend. 

The  court  sustained  each  of  said  demurrers,  and  entered  up  final 
judgment  thereon  against  the  plaintiff  for  costs;  whereupon  the 
plaintiff  brings  the  cause  to  this  court  by  writ  of  error. 

By  section  8,  Wagner's  Statute,  page  1264,  it  is  provided,  that 
the  board  of  directors  *'  shall  have  power  to  make  and  enforce  all 
needful  rules  and  regulations  for  the  government,  management  and 
control  of  such  schools  and  property,  as  they  shall  think  proper, 
00  that  the  same  shall  not  be  inconsistent  with  the  laws  of  the  land. 
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and,  generally,  to  do  all  lawful  acts  which  may  be  proper  and  nec- 
essary to  carry  fully  into  effect  the  purposes  of  the  act.''  It  appears 
in  this  case,  from  the  petition,  that  the  directors  had  made  a  rale 
for  the  government  of  said  school,  prohibiting  its  pupils  from  at- 
tending social  parties;  that  the  plaintiff  had  violated  said  rule,  with 
the  consent  of  his  &ther  and  mother,  and  for  so  doing  was  expelled 
from  the  school,  and  he  seeks  to  recover  damages  against  the 
teacher  and  a  portion  of  the  directors  for  such  expulsion.  Is  the 
action  maintainable?  Plaintiff  cites  many  authorities  as  sustaining 
his  position,  and  we  have  carefully  examined  them,  and  also  those 
cited  by  the  defendant,  and  are  fully  satisfied  that  the  weight  of 
authority  is  against  the  plaintiff. 

School  directors  are  elected  by  the  people,  receive  no  c'ompensa<^ 
tion  for  their  services,  are  not  always,  or  frequently,  men  who  are 
thoroughly  informed  as  to  the  best  modes  of  conducting  schools. 
They  are  authorized,  and  it  is  their  duty,  to  adopt  reasonable  rules 
for  the  government  and  management  of  the  school,  and  it  would 
deter  responsible  and  suitable  men  from  accepting  the  position,  if 
held  liable  for  damages  to  a  pupil  expelled  under  a  rule  adopted  by 
them,  under  the  impression  that  the  welfare  of  the  school  de- 
manded it,  if  the  courts  should  deem  it  improper.  They  are  to 
determine  what  rules  are  proper,  and  who  shall  say  that  the  rule 
adopted  in  this  case  was  harsh  and  oppressive  ?  I  might  think  it 
was  ;  wiser  men  would  maintain  that  it  was  proper  and  right,  that 
pupils  attending  social  parties  are  liable  to  have  their  minds  drawn 
off  from  their  studies,  and  thus  to  be  retarded  in  their  progress ; 
font  whether  the  rule  was  a  wise  one  or  not  the  directors  and 
teachers  are  not  liable  to  an  action  for  damages  for  enforcing  it  — 
€ven  to  the  expulsion  of  a  pupil  who  violates  it.  While  this  court 
might,  on  mandamus  to  compel  the  board  and  teacher  to  admit  a 
pupil  thus  expelled,  review  the  action  of  the  board,  and  pass  upon 
the  reasonableness  of  the  rule,  which  we  do  not,  however,  decide 
here,  yet  the  doctrine  that  the  courts  could  do  this  is  very  different 
from  that  which  would  hold  the  directors  liable  in  an  action  for 
damages  for  enforcing  a  rule  honestly  adopted  for  the  maintenance 
of  discipline  in  the  school.  That  such  an  action  is  not  maintain- 
able is  fully  established  by  Donalioe  v.  Richards^  38  Me.  391;  Spear 
V.  Cumminffs,  23  Pick.  224 ;  Stephenson  v.  ffall,  14  Barb.  222. 
Hodgkins  v.  Rockport^  105  Mass.  475,  does  not  support  the  posi- 
tion for  which  it  is  cited  by  plaintiff.     By  the  law  of  that  State* 
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the  Bchool  committee  has  the  general  charge  and  superintendeiiett' 
of  all  the  public  schools  in  the  town.  The  plaintiff^  a  minor,  wa^ 
excluded  from  school  for  alleged  misconduct,  and  saed  to  recoTer 
damages  for  such  exclusion. 

MoRTOK,  J.,  speaking  for  the  court,  said:  '^  This  general  power 
(to  superintend  schools,  eta),  by  necessary  implication,  indndes  the^ 
power  to  make  all  reasonable  rules  and  regulations  for  the  disci-- 
pline,  government  and  management  of  the  schools,  and  also  the^ 
power  to  exclude  a  child  from  school  for  sufficient  cause.  And 
when  a  scholar  is  guilty  of  misconduct,  which  injuriously  affects; 
the  discipline  and  management  of  the  school,  we  think  the  law 
vests  in  the  school  committee  the  power  of  determining  whether 
the  welfare  of  the  school  requires  his  expulsion.''  Again,  he  said:: 
^*  He  was  guilty  of  acts  of  misconduct,  which,  if  persisted  in,  it  i» 
clear  might  seriously  interfere  with  the  discipline  and  impair  the* 
usefulness  of  the  school.  Whether  they  had  such  an  effect  upon, 
the  welfare  of  the  school  as  to  require  his  expulsion,  was  a  question 
for  the  committee,  and  upon  which  their  action  is  conclusive." 

The  case  of  Morrow  v.  Wood,  35  Wis.  61;  17  Am.  Rep.  471^ 
involved  no  principle  in  question  here.  It  was  an  action  for  malic- 
ious prosecution  by  a  teacher  against  the  parent  of  a  pupil  whonr 
she  had  flogged,  for  having  her  arrested  for  an  assault  and  batter;^ 
upon  the  child.  The  court  held  that  the  assault  and  battery  wa» 
unjustifiable,  and  that,  therefore,  she  could  not  maintain  her  action.. 
Certain  studies  are  required  to  be  taught  in  the  public  schools  of 
that  State  by  statute,  but  the  court  held,  as  a  matter  of  law,  that 
the  father  ^'  had  a  right  to  make  a  reasonable  selection  from  the* 
prescribed  studies  for  his  child  to  pursue,  and  this  cannot  x)ossibly^ 
conflict  with  the  equal  rights  of  other  pupils."  There  the  father 
desired  his  child  not  to  study  geography.  The  plaintiff  (the 
teacher)  required  the  boy  to  study  geography,  being  fuUy  advised 
that  his  father  had  forbidden  the  son  from  doing  so.  The  boy- 
refused  to  obey  her  in  this  respect,  and  for  this  was  flogged^ 
Murphy  V.  The  Board  of  Direciora,  30  Iowa,  430,  was  a  proceeding: 
by  mandamus  to  compel  defendant  to  allow  plaintiff  to  attend 
school,  and  is  no  authority  for  the  doctrine  that  a  board  of  scho<^ 
directors  is  liable  in  damages  for  the  expulsion  of  a  pupil  for  a  vio. 
lation  of  a  rule  adopted  by  the  board  for  the  government  of  the- 
school.  While  some  respectable  courts  have  held  otherwise,  tho^ 
weight  of  authority  sustains  the  conclusion  we  have  reached. 
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In  Dinsman  v.  TTittw,  12  How.  404,  Tanby,  Ch.  J.,  delivering 
tbe  opinion  of  the  court  said  :  '*  Bat  the  fact  to  be  ascertaiDed  in 
this  case  is  whether,  in  the  exercise  of  that  discretion  and  jadg. 
inent  with  which  the  law  clothed  him  for  the  time,  and  which  is  in 
the  nature  of  a  judicial  discretion,  he  acted  from  improper  feelings 
tind  abased  the  power  confided  to  him,  to  the  injury  of  the  plain- 
tiff." 

In  Weaver  v.  Devenderfj  3  Denio,  117,  plaintiff  sued  a  board  of 
^tfsessora  for  refusing  to  make  an  allowance  or  deduction  in  assess- 
ing his  property,  he  being  a  minister,  and  because  his  property  was 
assessed  at  a  higher  rate  than  that  of  others.  .Tbe  court  held  that 
the  action  would  not  lie,  and  Beardsley,  J.,  said:  '^This  case 
might  be  disposed  of  on  narrow  ground,  for  there  was  no  eyidence 
to  justify  tbe  conclusion  that  the  defendants  acted  maliciously  in 
fixing  the  value  of  the  property  of  the  plaintiff,  or  of  any  one  else; 
and  surely  it  will  not  be  pretended  that  they  were  liable  for  a  mere 
«rror  of  judgment.  But  I  prefer  to  place  the  decision  on  the  broad 
jpround  that  no  public  officer  is  responsible  in  a  civil  suit,  for  a 
judicial  determination,  however  erroneous  it  may  be,  and  howevei 
malicious  the  motive*  which  produced  it." 

We  extract  copiously  from  these  cases  because  they  are  cited  by 
I  plaintiff's  counsel  as  sustaining  their  view,  while  we  think  that 

they  afford  them  no  support  whatever. 

The  petition  alleges  that  the  defendants  illegally,'wrongfully, 

oppressively,  willfully  and  maliciously  expelled  the  plaintiff,  and 

S  then  proceeds  to  state  the  circumstances  under  which  the  expulsion 

[  took  place,  viz. :  the  existence  of  the  rule,  and  plaintiff's  violation 

of  it    The  adoption  of  the  rule  is  not  alleged  to  have  been  prompted 

by  malice,  and  if  the  plaintiff  violated  the  rule,  it  matters  not 

irhat  may  have  been  the  feelings  of  the  defendants  toward  him, 

if  they  enforced  it  in  the  usual  and  ordinary  way,  and  the  contrary 

f  is  not  alleged.     While  malice  is  alleged,  the  facts  stated  in  the 

petition  show  that  there  was  no  such  malice  as  gave  plaintiff  a 

}  cause  of  action  against  defendants  for  his  expulsion. 

We  are  not  to  be  understood  as  holding  that  a  board  could  not 
4klopt  a  rule  for  the  enforcement  of  which  they  would  be  liable  for 
damages.     If  they  should  declare  that  for  certain  misconduct  the 
teacher  should  inflict  upon  the  bare  back  of  the  pupil  thirty-nine 
\  lashes,  well  laid  on,  or  any  other  rule  palpably  unreasonable  and 

'  imanthorized,  they  probably  could  not  shield  themselves  against  an 
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action  for  damages  by  a  pupil,  under  the  power  given  them  to  adopt 
reasonable  rales  for  the  goremment  of  the  school.    But  even  this 
we  will  not  now  decide,  for  '^  suflScient  unto  the  day  is  the  evil 
thereof/' 
The  judgment  is  affirmed. 

Judgmefii  affirmed. 

NoBTOK,  J.,  concurring.  The  directors  of  a  school  district  are  in- 
vested with  the  power  and  authority  to  make  and  execute  all  needful 
rules  and  regulations  for  the  government,  management  and  control 
of  such  school  as  they  may  think  proper,  not  inconsistent  with  the 
laws  of  the  land.  Under  the  power  thus  conferred,  the  directors 
are  not  authorized  to  prescribe  a  rule  which  undertakes  to  regulate 
the  conduct  of  the  children  within  the  district,  who  have  a  right 
to  attend  the  school,  after  they  are  dismissed  from  it  and  remitted 
to  the  custody  and  care  of  the  parent  or  guardian.  They  have  the 
unquestioned  right  to  make  needful  rules  for  the  control  of  the 
pupils  while  at  school,  and  under  the  charge  of  the  person  or  per- 
sons who  teach  it,  and  it  would  be  the  duty  of  the  teacher  to  en- 
force such  rules  when  made.  While  in  the' teacher's  charge,  the 
parent  would  have  no  right  to  invade  the  school  room  and  inter- 
fere with  him  in  its  management.  On  the  other  hand,  when  the 
pupil  is  released  and  sent  back  to  his  home,  neither  the  teacher 
nor  directors  have  the  authority  to  follow  him  thither,  and  govern 
his  conduct  while  under  the  parental  eye. 

It  certainly  could  not  have  been  the  design  of  the  legislature  to 
take  from  the  parent  the  control  of  his  child  while  not  at  school 
and  invested  in  a  board  of  directors  and  teacher  of  a  school. 
If  they  can  prescribe  a  rule  which  denies  to  the  parent  the  right  to 
allow  his  child  to  attend  a  social  gathering,  except  upon  pain  of 
expulsion  from  a  school  which  the  law  gives  him  the  right  to  attend, 
may  they  not  prescribe  a  rule  which  would  forbid  the  parent  from 
allowing  the  child  from  attending  a  particular  church,  or  any 
church  at  all  and  thus  step  in  loco  parentis  and  supersede  entirely 
parental  authority  ?  For  offenses  committed  by  the  scholar  while 
at  school,  he  is  amenable  to  the  laws  of  the  school,  but  under  the 
charge  of  the  parent  or  guardian,  he  is  answerable  alone  to  him. 

A  person  teaching  a  private  school  may  say  upon  what  terms  he 
or  she  will  accept  scholars,  and  may  demand,  before  receivinp^  a 
flcholar  to  be  taught,  that  the  parents  shall  surrender  so  much  of 
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his  or  her  parental  authority  as  not  to  allow  the  scholar  daring 
the  term  to  attend  social  parties,  balls,  theaters,  etc.,  except  on 
pidn  of  expulsion.  This  would  be  a  matter  of  contract,  and  no 
one  has  a  right  to  send  a  scholar  to  such  a  school  except  on  the 
terms  prescribed  by  those  who  teach  it. 

This  is  not  so  in  regard  to  public  schools,  which  every  child 
within  school  age  has  a  right,  under  the  law,  to  attend,  subject  while 
so  attending  to  be  governed  by  such  needful  rules  as  may  be  pre- 
scribed. When  the  school  room  is  entered  by  the  pupil,  the  au- 
thority of  the  parent  ceases,  and  that  of  the  teacher  begins  ;  when 
sent  to  his  home,  the  authority  of  the  teacher  ends,  and  that  of 
the  parent  is  resumed.  For  his  conduct  when  at  school  he  may  bo 
punished  or  even  expelled,  under  proper  circumstances ;  for  his 
conduct  wben  at  home,  he  is  subject  to  domestic  control.  The 
directors,  in  prescribing  the  rule  that  scholars  who  attend  a  social 
party  should  be  expelled  from  school,  went  beyond  their  power  and 
invaded  the  right  of  the  parent  to  govern  the  conduct  of  his  child 
when  solely  under  his  charge. 

Hy  concurrence  in  the  above  opinion  is  based  upon  the  sole 
ground  that  malice,  oppression  and  willfulness  on  the  part  of  the 
defendants  are  not  sufficiently  charged  in  the  petition. 

Naptok  and  Houoh,  JJ.,  and  Shebwood,  0.  J.,  concur  in  the 
views  above  expressed. 


Galway  v.  Shields. 
(66M0.318.) 

SUUmU  af  frandB  —  aeUon  to  recover  money  paid  on  contract  void  under. 

1  Ad  action  will  not  lie  to  recover  the  consideration  paid  upon  an  oral  agree- 

I  ment  for  tlie  purchase  of  lands,  if  the  vendor  is  willing  to  fulfill.* 

S  i  CTION  for  goods  sold  and  delivered  in  pursuance  of  a  verbal 

jf\  contract,  by  which  payment  therefor  was  to  be  made  in  cer- 
tain real  estate.  A  proper  deed  of  the  real  estate  had  been  tendered 
to  plaintiff,  but  was  refused.    The  plaintiff  had  judgment 


S 


OUUchaik^  for  appellant. 


*  See  QoMn  v.  Prentfee,  46  N.  Y.  102 ;  6  Am.  Bep.  S8. 
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Hough,  J.  The  only  qaeation  presented  by  the  reoord  in  this 
case  is,  whether  &  person  who  has  paid  money  or  property,  apon  a 
yerbal  contract  for  the  purchase  of  lands,  can  maintain  an  action 
to  recover  back  the  money  or  the  value  of  the  property  so  paid, 
although  the  vendor  of  the  land,  to  whom  the  money  or  property 
has  been  paid,  is  willing  to  execute  the  contract  on  his  part. 

This  question  was  decided  by  the  Court  of  Appeals  in  the  affirma* 
tive.  We  do  not  controvert  the  doctrine  on  which  that  conrt 
foundied  its  opinion,  that  the  payment  of  the  purchase-money  is 
not  such  part  performance  as  will  take  a  verbal  contract  for  the 
sale  of  lands  out  of  the  scope  of  the  statute  of  frauds ;  that  rule 
is  now  thoroughly  established.  But  the  i*elations  of  the  parties  in 
the  case  at  bar  are  not  such  as  to  warrant  the  invocation  of  that 
rule..  It  will  readily  be  conceded  that  if  the  plain  tifEs  here  were 
seeking  to  enforce  the  parol  contract  against  the  defendant,  the 
mere  fact  that  he  had  paid  the  purchase-money  would  not  entitle 
him  to  a  decree  for  specific  performance;  and  we  do  not  under- 
stand the  authorities  cited  by  the  learned  judge  who  delivered  the 
opinion  of  the  Court  of  Api)eal8  to  go  further  than  this.  In  cases 
like  the  present,  however,  a  different  rule  prevails. 

In  Coughlin  v.  Knowle8,7  Mete.  (Mass.)  67,  it  was  held  that 
*'an  oral  contract  for  the  sale  of  land  is  not  utterly  void ;  and 
therefore  a  ])arty  who  advances  money  on  such  contract  cannot 
recover  it  back  if  the  other  party  is  able  and  willing  to  fulfill  the 
contract  on  his  part."  This  decision  was  affirmed  in  Wetherbee  v. 
Potter,  99  Mass.  3G1.  In  Sims  v.  Hutchins,  8  Smedes  &  Marsh. 
331,  Chief  Justice  Sharkey  said:  "  That  the  contract  was  not  in 
writing  may  be  good  ground  of  defense,  when  specific  performance 
of  the  contract  is  sought  against  the  vendor,  for  whose  benefit  the 
statute  was  passed;  but  if  the  vendor  is  willing  to  perform,  the 
price  paid  cannot  be  recovered  back."  To  the  same  effect  are 
Shaw  v.  Sluiw,  6  Vt  69;  Philbrook  v.  Belknap,  id.  383,  and  Haw- 
ley  V.  Moody,  24  id.  G05. 

In  Lane  v.  SMckfordy  5  N.  H.  130,  the  opinion  of  the  court  on 
this  subject  was  expressed  in  the  following  strong  and  emphatic 
language:  "If  one  man  contracts  with  another  to  perform  labor* 
and  receive  as  a  compensation  the  conveyance  of  a  particular  tract 
of  land,  although  the  contract  to  convey  the  land  is  not  a  proper 
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foundation  for  an  action,  yet  still  common  honesty  and  fair  deal- 
ing require  that  he  shall  not  be  at  liberty  to  refuse  the  land  and 
demand  money  until  the  other  party  haa  refused  to  execute  the 
contract."  Richards  y.  Allen,  17  Me.  296,  and  Bedinger  v.  Whitla^ 
more,  2  J.  J.  Marsh.  563,  announce  the  same  doctrine  in  the  most 
explicit  terms. 

In  Collier  v.  Coatea,  17  Barb.  473,  Johnson,  J.,  after  citing  a 
number  of  cases  in  support  of  the  foregoing  rule,  said :  ''  I  doubt 
whether  any  well-considered  case  can  be  found  in  the  courts  of  this 
country  where  the  rule  aboTS  laid  down  haa  been  denied  or  even 
doubted." 

Browne,  in  his  treatise  on  the  Statute  of  Frauds  (ed.  1870),  § 
122,  says:  ''  The  right  in  the  vendee  of  land  by  verbal  contract,  to 
recover  what  money  or  other  consideration  he  has  paid,  is  clearly 
confined  to  those  cases  where  the  vendor  has  refused  or  become 
unable  to  carry  out  the  contract,  the  plaintiff  himself  having 
faithfully  performed  or  offered  to  perform  on  his  part." 

In  the  case  of  McDonald  v.  Lynch,  59  Mo.  350,  it  appeared  that 
the  plaintiff  and  the  defendant  agreed  upon  a  sale  and  purchase  of 
a  lot  in  the  city  of  St.  Louis,  at  a  price  named,  and  plaintiff  paid 
the  defendant  $50  to  bind  the  bargain.  The  parties  differed  as  to 
what  the  contract  was,  as  to  a  certain  incumbrance  on  the  laud^ 
and  the  plaintiff  brought  suit  for  the  $50  paid  by  him. 

Napton,  J.,  delivering  the  opinion  of  the  court,  said:  "  There  is 
no  doubt  that,  notwithstanding  the  Statute  of  Frauds,  if  the 
defendant  offered  to  comply  with  the  parol  contract,  the  plaintiff 
had  no  right  to  recover  the  $50  advanced." 

In  view  of  the  foregoing  authorities  we  cannot  concur  in  the 
opinion  of  the  Court  of  Appeals,  and  its  judgment,  and  that  of 
the  Circuit  Courts  will,  therefore,  be  reversed  and  the  cause 
remanded. 

The  other  judges  concur,  except  Shebwood,  C.  J.,  absent. 

Judgment  reversed* 

Vol.  XXVn— 46 
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(66  Mo.  IN6.) 
IftfatU — liability  for  unirUentional  otMuft. 

An  infant  is  liable  for  his  torts  like  an  adalt. 

A  charge  of  unlawful  aasanlt  by  shooting  is  sustained  bj  proof  of  a  shooting, 
and  it  is  not  necessary  for  the  plaintiff  to  show  an  intention  or  negligence 
on  the  part  of  the  defendant,  bat  it  is  for  the  defendant  to  show  an  absence 
of  sach  intention  or  negligence.* 

ACTION  for  damages  Bustained  by  plaintiff  in  conseqnence  of 
the  alleged  unlawful  and  wrongful  shooting  of  him  by  the 
defendant  The  answer  set  up,  as  a  special  defense,  that  the  par- 
ties and  other  boys  about  their  own  age,  twelve  or  thirteen  years, 
were  playing  together,  the  defendant  having  a  gun,  and  that  with- 
out any  faulty  negligence,  or  design  on  the  part  of  defendant,  the 
gun,  without  being  aimed  at  or  directed  toward  the  plaintiff,  acci- 
dentally went  off,  and  by  accident  shot  respondent.  On  the  trial, 
evidence  was  offered  by  defendant  to  show  accident,  and  plaintiff 
to  show  negligence.    Plaintiff  had  judgment. 

The  first  instruction  given  by  the  court,  at  the  instance  of  respond- 
ent^ was  as  follows  : 

1.  If  the  jury  believe  from  the  evidence  that  about  the  time 
charged  in  the  petition  the  defendant  shot  the  plaintiff  in  the  leg 
with  a  shot  gun,  loaded  with  gunpowder  and  leaden  shot,  and 
which  gun  the  defendant  held  in  his  hands,  then,  jt)rtma/ac^0,  the 
plaintiff  is  entitled  to  a  verdict.  And  if  the  jury  find  for  the  plain- 
tiff, they  will  assess  his  damages  at  such  sum  as  they  believe  he  has 
sustained,  not  exceeding  ten  thousand  dollars. 

The  instructions  asked  by  appellant,  and  which  the  court  refused 
to  give,  are  as  follows  : 

1.  That  under  the  pleadings  and  evidence  in  this  case,  the  plain- 
tiff cannot  recover. 

3.  Under  the  law  and  evidence  in  this  case,  the  defendant,  Beed, 
not  only  had  the  right  to  carry  his  gun  along  with  him,  but  also 
had  the  right  to  carry  it  loaded ;  and  if  the  jury  believe  from  the 

*8ee  BtUntm  ▼.  Banner  (OS  Ind.  VKfy,  tt  Am.  Bep.  81,  and  note,  SL 
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eyidence  that  Conway  was  shot,  without  any  intention  on  the  part 
of  defendant  to  shoot  him^  then  the  burden  of  proof  is  on  Conway 
to  proYe  to  the  satisfaction  of  the  jury  that  such  shooting  resulted 
from  the  careless  or  negligent  manner  in  which  the  defendant  used 
said  gun  at  the  time. 

6.  That  the  defendant  is  charged  in  the  petition  to  ha^e  been 
guilty  of  an  unlawful  and  wrongful  assault  upon  the  person  of 
plaintiff  on  or  about  the  11th  day  of  April,  1874,  and  that  plaintiff 
was  injured  thereby. 

7.  That  every  unlawful  and  wrongful  assault  upon  the  person  of 
another  includes  some  degree  of  malice  or  some  intention,  however 
slight,  to  do  some  injury  to  the  person  assaulted  ;  and  unless  the 
jury  believe  from  the  evidence  that  the  defendant  was  prompted  by 
some  degree  of  malice,  or  had  some  intention  to  injure  plaintiff  at 
the  time  charged  in  the  petition,  they  will  find  for  the  defendant. 

AUen  H.  Varies,  for  appellant. 

B.  F.  Loan  and  Bennett  Pike,  for  respondent. 

Hbnbt,  J.  An  infant  is  liable  for  a  tort  in  the  same  manner  as 
an  adult  Bullock  "9.  Babcock,3  Wend.  391;  Campbell  y.  Stakes, 
2  id.  138  ;  Vassee  v.  Smith,  7  Crancb,  230 ;  Morgan  v.  Oox,  22  Mo. 
374. 

It  is  contended  by  appellant  that,  because  the  petition  alleged 
that  defendant  unlawfully  and  wrongfully  assaulted  the  plaintiff 
and  shot  him  with  a  gun,  evidence  of  a  negligent  or  careless  shoot- 
ing would  not  sustain  the  averment  in  the  petition  ;  in  other  words, 
that  the  petition  alleged  one  cause  of  action,  and  the  evidence 
established  another,  if  any.  Bullock  v.  Bdbcock,  supra,  was  an 
action  of  trespass  for  assault  and  battery.  The  defendant  was  a 
boy  about  twelve  years  of  age,  and  the  evidence  showed  a  negligent 
shooting  of  plaintiff  by  defendant  with  an  arrow  from  a  bow,  and 
it  was  held  sufficient  to  entitle  plaintiff  to  a  judgment. 

In  Morgan  v.  Cox,  defendant  was  an  infant  The  petition  in  that 
case  alleged  a  negligent  killing  of  plaintiff's  slave  by  defendant, 
but  there  is  no  intimation  in  the  opinion  of  the  court  that,  if  the 
petition  had  alleged,  as  in  this  case,  that  defendant  unlawfully  and 
wrongfully  shot  the  slave,  the  evidence  that  it  was  the  result  of 
carelessness  would  not  have  established  the  cause  of  action  stated 
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in  the  petitioiA.  XiBOKaud,  J.,  said  :  '^  The  taaU  ot  the  present 
OMe  would,  uiMler  the  former  system  of  procedoie,  have  saj^rted 
Anactieii  lef  t0eQ)«M^  and  eaonot,  we  think,  be  distinguished  from 
tlfte  cases  <eiled.  In  one  of  them,  the  party,  in  unoocking  his  gun, 
accidentally  discharged  it  and  wounded  a  bystander.  Here,  the 
idefendaat  iScaidaitaUy  stroek  the  hammer  of  ills  gon  against  his 
saddle,  and  the  same  zeault  ensued.  In  both  cases  it  was  upon  the 
dafeudant  to  show  thai;  it  happened,  as  the  books  say,  by  inevitable 
accident,  and  without  the  least  fault,  and  the  change  that  has  been 
introdnoed  by  the  new  Code  in  the  remedy  has  not  <shanged  the 
Tutes  of  law  as  to  the  liability  of  the  parties."  The  change  intro- 
idnced  iby  the  now  Gode  in  the  remedy  did  not  go  to  the  extent  of 
lequirn^  less  or  more  material  allegations  in  a  petition  than  were 
jBeoBSsary  to  oanstitute  a  cause  of  action  at  common  law,  but  only 
obviated  the  necessity  of  nsing  those  formal  and  technical  aver- 
ments which,  it  had  been  held,  were  necessary,  and  for  which  no 
other  mode  of  stating  the  same  thing  could  be  snbstitnted.  The 
change  introduced,  to  which  the  very  able  judge,  who  delivered 
that  opinion,  alluded,  was  that  made  by  the  first  section  of  the  act 
of  December,  1865,  Revised  Statutes  of  1855,  page  1216,  which 
provided  that  there  shonM  be  bat  one  form  of  action  for  the 
enforcement  or  protection  of  private  rights,  and  the  redress  or  pre- 
vention of  private  wrongs,  to  be  denominated  a  civil  aetion  ;  and 
in  the  third  section  of  article  6,  page  1229,  requiring  in  a  petition 
'^a  plain  and  concise  statement  of  the  facts  constitnting  a  cause  of 
action,  without  any  unnecessary  repetition." 

These  sections  have  been  retained  in  the  subsequent  revisions. 
Is  it  true,  that  proof  of  a  negligent  shooting  does  not  sustain  an. 
averment  of  a  wrongful  and  unlawful  shooting  ?  With  regard  to 
the  liability  of  the  defendant,  the  law  holds  an  injury  inflicted 
through  carelessness,  as  wrongful  and  unlawful ;  if  accidental  and 
inevitable,  no  blame  attaches  to  the  person  inflicting  the  injury. 
He  is  then,  in  no  sense,  culpable.  If  the  act  was  lawful  and  right, 
which  is  the  converse  of  the  proposition,  the  party  inflicting  the 
injury  through  negligence  could  not  be  held  liable,  and  is  only 
responsible  because  it  was  nnlawf ul  and  wrongful. 

At  common  law  the  plaintiff  was  held  to  prove  the  cause  of 
action  alleged  in  his  declaration,  with  as  much  strictness  as  nnder 
the  Code,  and  yet  an  aetion  of  trespass  for  assault  and  battery,  as 
we  have  seen,  was  Ibe  proper  form  of  action  for  direct  injaries  neg- 
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ligently  and  carelessly  inflicted,  as  well  as  for  those  tha4<were  intea* 
tional  and  malicions. 

The  celebrated  case  of  Scott  y.  Sheppard,  reported  im  2,  Wm. 
Black.  892,  and  cited  and  commented  upon  aa  often,  perhaps,  aa 
any  case  in  the  books,  was  an  action  of  trecfpaas  for  assaolt.  and 
battery.  Weaver  y.  Wood,  Hobart,  134,  cited  by  Jnd^  LflONABDy, 
was  in  the  same  form  of  action.  There  the  defendaAt,  a  soldier,, 
had  accidentaUy  shot  his  comrade  while  exercising.  In  aU  thfise 
cases,  the  plain tifb  maintained  their  actions,  althoogh  the  injuries, 
reoeiyed  by  them  were  proyed  to  haye  been  the  result  of  aeoidenis, 
and  not  intentionally  committed.  In  none  of  them  waa  it  alleged 
in  the  declaration  that  the  injory  was  occasioned  by  the  negligeaee 
of  the  de&ndant  **  In  declarations  in  trespass,  which  lies  only  for 
wrongs  immediate  and  committed  with  force,  the  iii:]iu7  ia  stated,, 
without  any  inducement  of  the  defendant's  motiye  and  intention^ 
or  of  the  circumstances  under  which  the  injury  was.  committed." 
1  Chitty's  Pleading,  387,  127.  The  court  properly  oyerruled  de- 
fendant's demurrer  to  the  eyidenee. 

The  appellant  complains  of  the  first  instruction  giyen  by  the 
court  at  the  instance  of  plaintiff,  which  declared  that  if  defendant 
shot  the  plaintiff,  iheuy  prima  facie,  plaintiff  was  entitled  to  a  yer- 
diet  '^  A  battery  is  the  actual  infliction  of  yiolenceon  the  person," 
and,  in  an  action  for  assault  and  battery,  Mr.  Greenleaf  says: 
''The  plaintiff  must  come  prepared  with  eyidenee  ix>  show  either 
that  the  intention  was  unlawful,  or  that  the  defendant  was  in  faulk, 
for  if  the  injury  was  unayoidable,  and  the  conduct  of  defend-- 
ant  was  free  from  blame,  he  will  not  be  liable.'^  2  GreeuL  on  Ey.  8L 

We  do  not  understand  by  this  that  plaintiff  must,  in  the  first 
place  by  direct  evidence,  show  either  an  intention  to  commit  the 
injury,  or  that  defendant  was  in  fault.  If  the  act  was  intentional, 
of  course  defendant  would  be  liable,  and  proof  of  the  shooting 
would  make  out  a  prima  facie  case  of  intentional  shooting;  and, 
when  proof  of  the  feet  that  defendant  inflicted  the  injury  is  made, 
it  deyolyes  upon  him  to  show  that  it  occurred  without  fault  upon 
his  part,  to  exonerate  himself,  or  that  it  was  accidental,  although 
occasioned  by  carelessness,  to  mitigate. 

The  case  of  Wakeman  y.  Robinson,  1  Bing.  213,  eited  by  Prol. 
Oreenleaf,  as  supporting  the  text,  certainly  doea  not  sustain  the. 
proposition  of  the  learned  author,  if  by  it  is.  meant  that  the  mere 
fact  of  the  in  jury  inflicted  by  defendant  does  not  make  out  a  prima 
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facie  case^  bat  that  plaintiff  mnst^  in  addition,  prove  in  the  first 
place  that  it  was  the  result  of  carelessness  on  the  part  of  defendant 
The  defense  in  that  case  was  that  defendant's  horse  being  fright- 
ened by  the  near,  noisy  and  rapid  approach  of  a  butcher's  cart, 
became  ungovernable,  that  the  injury  being  thus  occasioned  by 
unavoidable  accident,  without  any  negligence  or  default  on  the 
part  of  defendant,  he  was  not  responsible  for  the  consequences. 
The  judge  who  presided  at  the  trial  held  that  this  being  an  action 
of  trespass,  if  the  injury  was  occasioned  by  an  immediate  act  of 
defendant,  it  was  immaterial  whether  that  act  was  willful  or  acci- 
dental. In  the  Common  Pleas  it  was  held  that  this  was  error,  and 
that  was  the  only  question  discussed  by  Dallas,  C.  J.,  in  his 
opinion.  The  learned  author  also  cites  1st  Comyn's  Dig.  129, 
intending  to  cite  2d  Comyn;  we  have  found  nothing  there  to  sus- 
tain the  doctrine  announced  by  Prof.  Oreenleaf,  if  it  is  to  be 
understood  otherwise  than  as  we  have  construed  the  language. 
Even  in  a  trial  for  murder,  from  a  proof  of  the  killing  with  a 
deadly  weapon  the  law  implies  an  intent  to  kill,  and  then  it  is  for 
the  defendant  to  meet  this  presumption  with  eyidence  showing  that 
it  was  unintentional,  or  justifiable,  or  excusable.  ''From  the  sim- 
ple act  of  killing,  the  law  will  presume  that  it  was  murder  in  the 
second  degree."    Waoker,  J.     State  y.  Holme^  54  Mo.  153. 

In  the  StaJte  y,  Underwwdf  57  Mo.  49,  the  Circuit  Court 
instructed  the  jury  that  if  defendant  killed  Menifee  with  a  gun 
loaded  with  powder  and  bullets,  the  law  presumed  the  killing  to 
have  been  intentional,  and  it  was  murder  in  the  second  degree,  in 
the  absence  of  proof  to  the  contrary,  etc,  and  this  court  held, 
Waokbb,  J.,  delivering  its  opinion,  that  the  instruction  was  unob- 
jectionable. If  such  be  the  presumption  in  a  prosecution  for  mur- 
der, it  certainly  will  prevail  in  a  civil  action,  for  the  law  has  a 
more  tender  regard  for  life  and  liberty  than  for  property,  and  it 
could  only  prevail  in  criminal  cases,  because  it  is  reasonable  that  it 
should.  In  Morgan  y.  Cox^  22  Mo.  374,  already  cited,  Leokabd, 
J.,  said:  ''  Under  the  old  system  of  procedure  it  was  no  defense  in 
such  cases  that  the  act  occurred  by  misadventure  and  without  the 
wrong-doer's  intending  it,  but  the  defendant  must  have  shown  8aoh 
circumstances  as  would  make  it  appear  to  the  court  that  the  injury 
done  to  plaintiff  was  inevitable,  and  the  defendant  was  not  charge- 
able with  any  negligence." 

Castle  V.  Duryee,  2  Keye^,  169.     The  defendant  was  the  col* 
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onel  of  the  7th  regiment  of  New  York  State  militia^  and  at  the 
parade  a  part  of  the  exercise  was  to  fire  with  blank  cartridges.  He 
personally  gave  the  order  to  fire,  and  Mrs.  Castle,  a  spectator,  was 
hit  and  wounded  with  a  balL  Dbnio,  J.,  said:  *' These  facts  con- 
stitute the  defendant  J9r»ma/aa0  a  trespasser  to  the  same  extent  as 
though  the  musket  was  fired  by  his  own  hand." 

This  action,  as  far  as  appears  from  the  petition,  is  for  an  inten- 
tional trespass,  and  when  the  injury  is  proved  to  have  been  inflicted 
by  defendant,  and  nothing  more,  the  case  is  made  out,  and  the 
defendant  must  prove  that  he  was  not  chargeable  with  negligence 
as  an  exoneration,  or  that  it  was  accidental  and  not  intentional, 
although  negligent,  by  way  of  mitigation.    The  doctrine  is  very 
clearly  stated  by  the  learned  judge  in  Morgan  v.  Cox,    There  are 
(sases  in  which  plaintiff  must  prove  that  the  party  whom  he  sues  for 
an  injury  inflicted  was  guilty  of  negligence,  but  in  those  cases  the 
action  can  be  sustained  only  by  alleging  in  the  petition  and  prov- 
ing negligence.     That  the  injury  was  negligently  inflicted  is  the 
foundation  of  the  action.  **  The  burden  of  proof  in  an  action  upon 
negligence  always  rests  upon  the  party  charging  it"    Shearman  & 
Redfield  on  Neg.,  p.  14,  §  12.     It  was  not  charged  in  this  petition, 
nor  was  it  necessary  to  do  so. 

The  rulings  of  the  trial  court  are  fully  sustained  by  the  authori- 
ties, and,  with  the  concurrence  of  all  the  judges,  the  judgment  is 
aflSrmed* 

JudffmefU  affirmed. 


Dtsb  y.  Bkakkook. 

(66M0.8BU 

Mairtiage  -*  regu%9Ue9  to  wUid  etrntrad  nf. 

In  the  absenoe  of  Btatatory  provisioii  prononnciiig  snch  sa  sgreement  void, 
an  agreement  between  parties  to  live  together  as  hnsljand  and  wife,  fol- 
lowed \rf  aetnal  cohabitation,  is  valid,  withoat  any  magisterial  or  eleriea] 
■olemniiation.* 

11 JEOTMBNT.    The  oinnion  states  the  case. 

«8ee  BkAortl  V.  antaii(?B  Penn.  St.  MQk  IS  Am.  Bep.  m. 
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Fope  and  XandaU,  for  plaintiff  in  6rror« 
Cline,  Jamison  £  Day^  for  respondents. 

Napton,  J.  The  two  principal  questions  inYolyed  in  this  case 
are:  Firsts  whether  the  ohservanceof  the  statutory  forms  prescribed 
for  the  celebration  or  solemnization  of  marriages,  under  our  terri- 
torial government  in  1819,  or  subsequently  under  the  State  govern- 
ment in  1830,  was  essential  to  a  valid  marriage;  and  second,  the 
construction  of  our  statutes  of  limitation,  as  applied  to  the  facts  in 
evidence. 

In  order  to  show  the  pertinency  of  the  instructions  to  the  evi- 
dence submitted,  we  will  here  state  the  main  facts  which  that  evi- 
dence tended  to  establish;  whether  to  the  satisfaction  of  the  jury  or 
not,  it  is  not  important  to  inquire. 

The  land  in  controversy  is  a  part  of  the  Motard  tract,  which  passed 
at  an  early  date  to  Culver  Adams,  and  through  him  to  his  three 
children,  David,  James  and  Sarah  Ann  Adams,  and  upon  a  parti- 
tion in  1 838,  the  one-third  which  had  belonged  to  Sarah  Ann  was 
set  apart  to  the  unknown  heirs  of  Zachariah  Wilson,  from  whom 
the  plaintifiF  claims. 

Zachariah  Wilson  was  a  river  pilot  in  1819,  and  one  Mrs*  Collins, 
a  widow,  at  that  time  kept  a  boarding-house  in  St  Louis,  There 
was  evidence  to  show  that  Wilson  and  Jane  Collins,  the  daughter 
of  Mrs.  Collins,  and  then  about  19  years  old,  on  the  24th  of  August, 
1819,  about  10  o'clock  at  night,  declared  their  intention,  in  the  pres- 
ence of  the  mother  and  brothers  of  Jane,  and  several  boarders  who 
were  present,  to  live  together  as  husband  and  wife.  There  was  no 
magistrate  or  other  person  authorized  by  the  statutes  of  the  Terri- 
tory to  celebrate  marriage  rites  present  on  the  occasion,  but  they 
stood  up  on  the  floor  of  the  sitting-room,  or  most  public  room  in 
the  house,  side  by  side,  with  joined  hands,  and  it  was  announced 
to  those  present  by  the  mother  or  brother  of  Jane,  that  she  and 
Wikon  hftd  agreed  to  marry,  to  which  they  both  assented  by  an 
inclination  of  the  head.  They  then  retired  to  a  bed-room  and 
cohabited  together  as  man  and  wife  for  three  weeks.  When  Major 
Long  reached  St.  Louis  on  his  expedition  to  the  Rocky  Mountains, 
Wilson  joined  the  expedition.  The  result  of  this  cohabitation  was 
a  daughter,  named  Cynthia  Elizabeth,  from  whom  plaintiflTs  title  is 
derived. 
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It  was  understood,  on  the  departure  of  Wilson,  that  Mrs.  Collins 
Rhonld  take  care  of  Jane,  and  that  he  wonld,  when  opportunity 
presented,  remit  some  money  to  support  her  during  his  absence, 
which  he  occasionally  did.  Meanwhile,  Mrs.  Collins  and  her  fam- 
ily remoYed  to  St.  Charles,  and  were  living  there  when  Wilson 
returned  to  St.  Louis  in  1824.  He  was  then  married,  in  accord- 
ance with  the  forms  provided  for  by  the  statute  then  in  force,  to 
Sarah  Ann  Adams,  the  owner  of  the  property  now  in  controversy. 
By  this  marriage  a  female  child  was  bom  in  1826,  who  survived  the 
mother,  and  died  in  1827. 

In  1830,  after  the  death  of  Sarah  Ann  and  her  child,  Wilson 
sent  for  Jane  Collins,  who  was  then  in  St.  Charles,  and  he  and 
Jane  Collins  afterward  lived  together  as  man  and  wife,  until  his 
death  in  1836,  recognizing  her  as  his  wife  and  treating  the  daughter, 
Cynthia  Elizabeth,  as  his  child.  After  the  death  of  Wilson,  Cyn- 
thia Elizabeth  married  Abner  W.  Dyer,  and  the  plaintiffs  are  the 
descendants  of  that  marriage.  Mrs.  Dyer  died  July  13th,  1869, 
and  her  husband  died  June  25th,  1870.  This  ejectment  was 
brought  August  11th,  1872. 

The  instructions  of  the  court  to  the  jury  in  regard  to  these  con- 
nections of  Wilson  were  as  follows:  '^  If  you  find  from  the  evidence 
that  in  the  year  1819,  at  the  town  of  St.  Louis,  intending  thereby 
to  contract  marriage,  the  said  Wilson  and  one  Jane  Collins  agreed 
ta  live  together  thenceforward  as  man  and  wife,  and  that  of  the 
union  thus  formed  Cynthia  Elizabeth  Wilson  was  bom,  and  that 
she  survived  the  said  Wilson,  then  the  title  to  the  premises  sued 
for  became  vested  in  said  Cynthia,  etc.  But  if  you  believe  from 
the  evidence  that  when  they  came  together  in  1819  the  said  Wilson 
and  the  said  Jane  did  not  intend  to  contract  marriage,  but  merely 
intended  to  live  together  for  purposes  of  illicit  cohabitation,  and 
of  that  interconrse  said  Cynthia  was  born,  then  upon  the  death  of 
her  father  she  did  not  become  vested  with  the  title  to  the  premises 
sued  for,  unless  you  find  from  the  evidence  that  subsequently  to 
the  birth  of  said  Cynthia,  and  after  the  death  of  said  Sarah  Ann 
A^ams,  he  (Wilson)  and  the  said  Jane  Collins,  intending  thereby 
to  intermarry,  mutually  agreed  to  live  together  thenceforward  as 
man  and  wife,  and  did  so  live,  and  that  after  such  reunion  the  said 
Wilson  recognized  the  said  Cynthia  as  his  child." 

The  statutes  in  regard  to  marriages,  in  force  from  1819  to  1830, 
are  as  follows.  The  first  act  was  passed  by  the  governor  and  judges 
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of  Indiana  Terrii^ry,  on  April  24thy  -1805.  So  mach  of  it  as  is 
important  to  the  consideration  of  the  qnestion  involved  here,  is  in 
these  words: 

^*  1.  All  male  persons  of  the  age  of  seventeen  years,  and  female 
persons  of  the  age  of  fourteen  years,  and  not  prohibited  by  the 
laws  of  Oody  may  be  joined  in  marriage. 

''2.  It  shall  be  lawful  for  any  of  the  judges  of  the  general 
oourt  or  the  county  court  of  Common  Pleas,  in  their  respective 
districts,  ministers  of  any  religious  society  or  congregation  within 
the  district  in  which  they  are  settled,  and  the  society  of  Christians 
called  Quakers,  in  their  public  meetings,  to  join  together  as  hus- 
band and  wife  all  persons  of  the  above  description  who  may  apply 
to  them  agreeably  to  the  rules  and  usages  of  their  respective  socie* 
ties  to  which  the  parties  belong. 

*^  3.  Previously  to  persons  being  joined  in  marriage  as  aforesaid, 
the  intention  of  the  parties  shall  be  made  known  by  publishing 
the  same  for  the  space  of  fifteen  days  at  least,  either  by  the  same 
being  openly  declared  three  several  Sundays,  holy  days,  or  other 
days  of  public  worship  in  the  meeting,  in  the  town  where  the  par- 
ties respectively  belong,  or  by  publication  in  writing  under  the 
hand  and  seal  of  one  of  the  judges  before  mentioned,  or  of  a  jus-  . 
tice  of  the  peace,  within  the  district,  to  be  affixed  in  some  public 
place  of  the  town  where  the  parties  respectively  dwell,  or  a  license 
shall  be  obtained  of  the  governor  under  his  hand  and  seal,  author* 
izing  the  marriage  of  the  parties  without  publication,  as  in  this 
law  before  required." 

An  additional  act  was  passed  by  the  legislature  of  the  Territory 
of  Indiana,  approved  July  9,  1806,  which  in  no  way  repeals  or 
limits  the  foregoing  law,  except  that  the  third  section  is  as  fol« 
lows: 

**  Sec.  8.  From  and  after  the  passage  of  this  act,  it  shall  be  Iaw« 
f ul  for  any  preacher  of  the  gospel,  magistrate,  or  regularly  ordained 
clergyman,  to  perform  the  ceremony  of  marriage  within  the  Terri- 
tory, to  be  certified  and  recorded,  etc." 

This  remained  the  law  of  marriage  in  the  Territory  nntO  after  * 
the  admission  of  Missouri  into  the  Union,  and  until  the  first 
revision  of  1835,  when  it  was  repealed,  and  a  different  regulation 
adopted  and  approved  on  the  4th  day  of  January,  1825,  and  to  take 
effect  on  the  4th  day  of  July,  1825.  Be  vised  Statutes  of  1826, 
p.  627. 
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By  the  first  section  it  is  provided  as  follows :  '^  Be  it  enacted  by 
the  general  assembly  of  the  State  of  Missouri,  That  eyery  judge 
and  justice  of  the  peace  of  this  State,  and  every  stated  and  or- 
dained minister  and  preacher  of  the  gospel,  shall  be,  and  is  author- 
ised and  empowered  to  perform  the  ceremony  of  marriage  within 
this  State,  and  all  marriages  heretofore  solemnized  by  any  of  the 
«aid  persons  shall  be  deemed  good  and  valid." 

The  remainder  of  the  act  provides  for  the  mode  of  recording 
marriages,  and  creates  the  usual  penalties  for  solemnizing  mar- 
riage of  infants,  without  consent  of  parents,  etc.  This  law  re- 
mained in  force  until  the  revision  of  1835,  when  it  was  somewhat 
modified,  and  the  act  was  commenced  by  the  following  section  : 

^*  1.  Marriage  is  considered  in  law  as  a  civil  contract,  to  which  the 
consent  of  the  parties,  capable  in  law  of  contracting,  is  essential^' 

The  first  question,  presented  by  these  instructions  of  the  Circuit 
Court  on  the  trial,  was  decided  by  this  court  in  the  case  of  Cargile 
ti  al.  v.  Wood  et  al,y  63  Mo.  501.  In  that  case  the  following 
instructions  were  given  by  the  Circuit  Court :  ''  The  jury  are 
instructed  that  marriage  is  a  civil  contract,  and  it  is  not  necessary 
that  the  same  shall  be  solemnized  before  a  minister  of  the  gospel, 
or  an  officer  of  law,  and  if  you  believe  from  the  evidence,  that  at 
«ny  time  prior  to  the  birth  of  the  child  Cynthia,  Cargile  and  Cyn- 
thia Kilgore  consented  and  agreed  with  each  other  to  be  husband 
«nd  wife,  and  cohabited  together  as  such  husband  and  wife,  then 
such  facts  constitute  a  lawful  marriage,  even  though  they  or  either 
of  them  supposed  or  believed  that  a  solemnization  before  a  minister 
or  officer  of  the  law  was  necessary  to  comply  with  the  forms  of  the 
law,  and  no  subsequent  acts  or  declarations  by  them  or  either  of 
them  could  in  any  wise  annul  such  marriage ;  and  although  the 
jury  may  believe  from  the  evidence  that  Augustus  Cargile  and 
Cynthia  Kilgore  had  first  become  intimate  in  the  State  of  Oeorgia, 
snd  although  they  were  not  then  married  to  each  other  when  such 
intimacy  occurred,  still  if  you  believe  from  all  the  evidence  in  this 
<a»e  that  said  Augustus  Cargile  brought  said  Cynthia  out  to  Mis- 
aouri,  on  or  about  1854,  and  that  subsequently  they  cohabited  to- 
gether here  as  man  and  wife,  and  during  such  cohabitation  treated 
oach  other  as  man  and  wife  and  were  so  reputed,  had  children 
which  they  treated  as  father  and  mother,  and  held  them  to  be  theii 
children,  that  they  thus  lived  and  cohabited  together  until  theii 
death  in  1862.  and  at  such  death  had  the  child  Catherine,  then  liv« 
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ing  and  about  8  or  12  months  old^  then  the  law  presumes,  and  you 
have  a  right  to  infer  that  there  had  been  a  lawful  marriage  between 
them  prior  to  the  birth  of  said  child,  Catherine." 

In  the  instructions  given  by  the  court,  it  is  again  asserted:  ^  You 
are  instructed  that  marriage  is  a  civil  contract,  and  in  order  to 
constitute  a  lawful  marriage  it  is  not  necessary  that  the  ceremony 
of  marriage  shall  have  been  performed  by  a  minister  of  the  gospel 
or  an  oflBcer  authorized  by  law  to  perform  such  ceremony." 

It  will  be  perceived  that  these  instructions,  which  were  approved 
by  this  court,  go  further  than  the  question  involved  in  the  present 
case  requires  to  be  considered,  but  the  basis  of  all  the  propositions 
submitted  to  the  jury  was  the  assumption  that  under  the  law  of 
this  State  a  ceremonial  marriage  was  not  essential  to  its  validity. 
Indeed,  this  proposition  was  not  disputed  on  either  side,  and  there- 
fore  was  not  discussed  in  the  opinion  of  the  court,  but  its  correct- 
ness was  essential  to  an  affirmance  of  the  judgment — ^for  there  was 
no  pretense  or  shadow  of  proof  in  the  case  of  any  ceremonial  mar- 
riage, afc  any  time,  and  the  marriage  which  the  jury  were  author- 
ized  to  presume  was  simply  a  marriage  per  verba  deprmsentiy  or 
per  verba  de  future  followed  by  cohabitation. 

The  United  States  District  Court  for  this  State,  in  the  case  of 
Holablrd  v.  Atlantic  Lieurance  Co.y  2  Dill.  C.  C.  166,  appears  to  have 
adopted  the  same  view  of  the  law  of  this  State.  Judge  Tbeat,  in 
his  instructions  to  the  jury  in  that  case,  says  :  ^'  It  is  not  necessary 
to  the  validity  of  a  marriage  in  Missouri,  that  any  special  cere* 
mony,  religious  or  otherwise,  should  be  performed,  nor  that  the 
marriage  should  be  solemnized  before  any  person  belonging  to  any 
one  of  the  classes  named  in  the  Missouri  statute,  as  authorized  to 
perform  the  ceremony.  Marriage  in  Missouri  may  be  had  by  the 
mutual  consent  of  two  competent  persons,  made  in  good  faith  and 
followed  by  cohabitation,  without  the  addition  of  any  prescribed 
formalities,  and  may  be  shown  by  such  evidence  as  proves  that 
such  a  marriage  actually  exists.  And  such  is  substantially  the 
law  in  Tennessee  and  Illinois.  Therefore,  if  the  jury  believe  from 
the  evidence,  that  in  the  State  of  Missouri,  Tennessee  or  Illinois, 
the  plaintiff  and  Mr.  Holabird  agreed,  by  mutual  consent,  given  in 
good  faith,  to  become  husband  and  wife,  and  cohabited  as  such 
thereafter,  then  from  the  date  of  such  mutual  consent,  she  was  his 
wife." 

In  view  of  the  importance  of  this  question  to  the  interests  of 
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rietj,  and  of  tho  fact  of  a  unanimous  opinion  of  the  Court  of 
Appeals,  directly  in  opposition  to  these  views,  it  is  proper  that  we 
should  re-examine  the  authorities,  both  English  and  American,  to 
see  if  the  conclusion  heretofore  reached  was  arrived  at  hastily  or 
inconsideratelj. 

The  common  law  of  England,  in  a  modified  form,  was  adopted 
by  the  Territorial  legislature  of  Missouri  in  1816.  So  also  were 
the  statutes  of  the  British  Parliament  in  eid  of  the  same,  made 
prior  to  the  fourth  year  of  James  I,  provided  that  neither  said 
common  law  nor  statutes  were  inconsistent  with  the  laws  of  this 
Territory  or  with  the  Constitution  and  laws  of  the  United  States, 
and  were  not  local  to  the  Kingdom  of  Great  Britain.  In  England, 
prior  to  the  Council  of  Trent,  marriage  was  regarded  in  no  other 
light  than  as  a  civil  contract,  and  the  law  treated  it  as  it  did  all 
other  contracts,  allowing  it  to  be  good  and  valid  in  all  cases,  where 
the  parties  at  the  time  of  making  it  were,  in  the  first  place, willing 
to  contract,  and  secondly,  able  to  contract,  and  lastly,  actually  did 
contract  Any  contract  made  per  verba  de  prcesenti,  or  in  words 
of  the  present  tense,  and  in  cases  of  cohabitation  per  verba  de 
futurOf  between  persons  able  to  contract,  were,  before  the  act  of 
George  II,  deemed  a  valid  marriage.  1  Bl.  Com.,  ch.  15.  In 
Jesson  V.  Collins,  2  Salk.  437,  447,  Lord  Chief  Justice  Holt  says 
that  a  contract  per  verba  de  prosenti,  was  a  marriage,  and  in  the 
same  case,  reported  in  6  Modern,  155,  he  says  that  such  a  contract 
amounts  to  an  actual  marriage,  as  if  it  had  been  in  facie  ecclesim 
— and  in  this,  all  the  court  agreed.  And  in  the  King  v.  Inhabit- 
ante  of  Brampton,  10  East,  282,  Lord  Ellexborough,  C.  J., 
declares  that  before  the  marriage  act  the  contract  of  marriage, 
per  verba  de  prmsenti,  would  have  bound  the  parties. 

It  is  true,  that  in  the  Qiieen  v.  Millis,  10  Clark  &  Finn.  682,  it 
was  maintained  by  the  judges,  that  from  the  earliest  times,  long 
prior  to  the  Council  of  Trent,  the  common  law  of  England  re- 
quired  to  the  constitution  of  a  full  and  complete  marriage^  some 
religious  solemnity  ;  '^  that  besides  the  civil  contract,  that  is  the 
xxmtnct  per  verba  deprcBsenti,  which  has  always  remained  the  same, 
there  has  at  all  times  been  also  a  religious  ceremony,  which  has  not 
always  remained  the  same,  but  has  varied  from  time  to  time,  ac'* 
•cording  to  the  variations  of  the  laws  of  the  church  ;  with  respect 
to  which  ceremony,  it  is  to  be  observed,  that  whatever  at  any  time 
has  been  held  by  the  law  of  the  ehurch  to  be  a  sufficient  religious 
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ceremony  of  marriage,  the  same  has  at  all  times  satisfied  the  oom* 
moD  law  of  England  in  that  respect." 

It  is  evident  that  the  common  law  of  England,  as  thus  ex* 
pounded,  was  not  understood  to  be  the  common  law  introduced 
into  this  Territory  in  1816,  but  rather  as  it  was  declared  by  Sir  Wm. 
Blackstoke,  in  the  extract  we  have  made  from  his  GommentarieSy 
and  by  Chancellor  Kent  in  his  Commentaries,  Vol.  2,  p.  86,  when 
treating  of  the  same  subject :  '^  No  peculiar  ceremonies,"  says  the 
author,  "  are  requisite  by  the  common  law  to  the  valid  celebration 
of  the  marriage.     The  consent  of  the  parties  is  all  that  is  required 
by  natural  or  public  law.     The  Roman  lawyers  strongly  inculcated 
the  doctrine  that  the  very  foundation  and  essence  of  the  contract  con- 
sisted in  consent,  freely  given  by  parties  competent  to  contract  I^ihil 
proderii  signasse  takulas,  si  mentem  matrimonii  non  fuesse  eonstabii. 
Nuptias,  non  concubitus,  sed  consenstM  fcunt.    This  is  the  language 
equally  of  the  common  and  canon  law,  and  of  common  reason.  If  the 
contract  be  made  j9^  verba  de  pra^enti,  and  remains  without  co- 
habitation, or  if  made  per  verba  defuturo,  and  be  followed  by  oon- 
summation,  it  amounts  to  a  valid  marriage,  in    the  absence  of  all 
civil  regulations  to  the  contrary,  and  which  the  parties  (being  com- 
petent as  to  age,  and  consent)  cannot  dissolve,  and  is  equally  bind- 
ing as  if  made /acid  ecclesim. 

In  Reeve's  Domestic  Relations,  p.  196,  it  is  observed  that ''  there 
is  nothing  in  the  nature  of  a  marriage  contract  that  is  more  sacred 
than  that  of  other  contracts,  that  requires  the  interposition  of  a 
person  in  holy  orders,  or  that  it  should  be  solemnized  in  a  church. 
Every  idea  of  this  kind,  entertained  by  any  person,  has  arisen 
wholly  from  the  usurpation  of  the  church  of  Rome  on  the  rights  of 
the  civilian.  She  claimed  the  absolute  control  of  marriages,  on 
the  ground  that  marriage  was  a  sacrament,  and  belonged  wholly  to 
the  management  of  the  clergy.  The  solemnization  of  a  marriage 
by  a  clergyman  was  a  thing  never  heard  of  among  primitive  Chris- 
tians, until  Pope  Innocent  III  ordered  it  otherwise.  The  only 
ceremony  in  practice  among  them  was,  for  the  man  to  go  to  the 
house  where  the  woman  dwelt,  and,  in  the  presence  of  witnesses,  te 
lead  her  away  to  his  own  house.  It  is  a  pure  civil  transaction,  te 
be  solemnized  in  such  a  manner  as  the  legislature  shall  direct, whether 
by  a  clergyman  or  any  other  person.  *  *  I  apprehend 
that  by  the  provisions  of  the  common  law,  marriages  although  cele- 
brated by  a  person  not  qualified  by  law  or  in  a  manner  forbidden 
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hf  law,  aro  valid.    The  condnct  of  the  parties  concerned  has  ren- 
dered them  obnoxiouB  to  the  penalties  of  the  law  ;  bat  such  singu- 
lar COD  duct   is  not  a  ground  for  impeaching  the  validity  of  the 
marriage.     Until  the  civil  wars,  during  the  reign  of  Car.  I^  noth- 
ing can  be  found  on  this  subject.  For  until  that  period  it  had  not 
been  suppoaed  that  any  person,  but  one  in  holy  orders^  could  cele- 
brate a  marriage.     The  mode  of  pleading  was  per  presbyierum  in 
sacrts  ordinibus  cansiiiutum.    After  this  period,  and  before  the 
statute  of  George  II,  several  cases  may  be  found  which  will  cast 
light  on  this  subject.    During  the  Commonwealth,  the  power  of 
celebrating  marriages  was  given  to  justices  of  the  peace,  and  they 
were    the  only  officers  whom  the  law  recognized   as  possessing 
authority  to  marry.    Tet,  daring  the  existence  of  this  law  it  was 
determined  that  a  marriage  celebrated  by  one  in  holy  orders,  though 
not  a  justice  of  the  peace,  was  valid.    After  the  restoration   the 
power  of  celebrating  marriages  was  committed  exclusively  to  the 
<^^^i%7  of  the  church  of  England.    And  yet  we  find  the  Court  of 
King's  Bench  issuing  a  prohibition  to  the  spiritual  court,  because 
the  validity  of  a  marriage  had  in  the  face  of  a  separate  congrega« 
tion,  was  questioned  in  said  court.     So,  too,  we  find  that  a  mar- 
riage by  a  preacher  in  a  separate  congregation,  who  was  a  layman, 
was  recognized  as  valid;  for,  on  the  death  of  the  husband,  the  wife 
and  children  were  admitted  to  their  distributive  shares.     *    *    * 
We  find,  also,  that  a  marriage  by  a  popish  priest  was  held  valid ; 
and  that  in  the  strongest  possible  case  the  case  was  that  a  man 
had  been  married  by  a  popish  priest,  who,  by  law,  had  no  authority 
to  marry.'* 

Mr.  Oreenleaf,  in  his  treatise  on  Evidence,  Vol.  II,  p.  531,  says: 
'' Marriage  is  a  civil  contract, yurdjr07}^ittm,  to  the  validity  of  which 
the  consent  of  parties,  able  to  contract,  is  all  that  is  required  by  natu- 
ral or  public  law.  If  the  contract  is  made  per  verba  de  prcesenH, 
though  it  is  not  consummated  by  cohabitation,  or  if  it  be  made  j^ef 
verba  de  fuiuro,  and  be  followed  by  consummation,  it  amounts  to 
a  valid  marriage,  in  the  absence  of  all  civil  regulations  to  the  con* 
trary.  And  though  in  most,  if  not  in  all,  the  United  States,  there 
are  statutes  regulating  the  celebration  of  marriage,  and  inflicting 
penalties  on  all  who  disobey  the  regulations,  yet  it  is  generally 
considered  that  in  the  absence  of  any  positive  statute  declaring  that 
all  marriages  not  celebrated  in  the  prescribed  manner  shall  be 
absolutely  void,  or  that  none  but  certain  magistrates  or  ministers 
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shall  Bolemnize  a  marriage,  any  marriage  regularly  made  according 
to  the  common  law,  without  obserying  the  statntory  regnlations, 
would  still  be  a  valid  marriage." 

Mr.  Bishop,  in  his  treatise  on  Marriage  and  Diyorce,  declares 
that  '^  the  doctrine  has  become  established  that  a  marriage,  good 
at  the  common  law,  is  good,  notwithstanding  the  existence  of  any 
statute  on  the  subject,  unless  the  statute  contains  express  words  of 
nullity.  This  rule  applies  not  only  to  the  statute  as  a  whole,  but 
to  the  several  parts  of  it;  so  that,  if  it  declares  the  marriage  void 
for  non-compliance  with  a  particular  provision,  it  is  good  notwith* 
standing  a  failure  to  comply  with  any  other  provision*  This  rule, 
like  most  other  rules  now  well  settled,  has  struggled  against  some 
doubts  and  uncertainties,  but  it  seems  never  (unless  we  except  a 
Massachusetts  decision,  to  which  we  shall  presently  refer)  to  have 
been  discarded  in  actual  adjudication."  The  exceptional  case 
referred  to  is,  Milford  v.  Worcester y  7  Mass.  48.  Passing  from  the 
text-books,  we  proceed  to  refer  to  a  few  of  the  leading  decisions  in 
this  country,  referred  to  by  Mr.  Bishop,  as  supporting  the  position 
stated  in  the  above  quotation. 

In  the  case  of  Ferris  v.  The  Public  Administraior,  8  Bradf. 
151,  in  the  Surrogate  Court  in  New  York,  a  case  elaborately  dis- 
cussed by  eminent  counsel,  the  learned  surrogate  declared  the  fol- 
lowing doctrine  as  the  basis  of  his  decision:  ''Marriage,  in  its  ori- 
gin, is  a  contract  of  natural  law,  and  in  civil  society  is  a  civil  contract, 
requiring  no  form  of  ceremony,  unless  imposed  by  the  local  law, 
and  hence,  when  the  law  directs  the  ceremony  to  be  conducted  in 
a  prescribed  manner,  a  failure  to  comply  with  such  forms  does  not 
affect  the  validity  of  the  contract,  unlsss  such  sffsct  bs  exprsssljf 
declared  by  statute"    This  case  was  decided  in  1855. 

In  Dumarssly  v.  Fishltf,  3  A.  K.  Marsh.  370,  decided  in  1821, 
BoTLB,  G.  J.,  said:  ''  Marriage  is  nothing  but  a  contract;  and  to 
render  it  valid,  it  is  only  necessary,  upon  the  principles  of  natural  law, 
that  the  parties  should  be  able  to  contract,  willing  to  contract,  and 
should  actually  contract.  A  marriage  thus  made,  without  cere- 
mony, was,  according  to  the  simplicity  Df  the  ancient  common  law, 
deemed  valid  to  all  purposes;  and  such  continued  to  be  the  law  of 
England  until  the  time  of  Pope  Innocent  III,  when  the  ceremony 
of  celebrating  marriage  in  fads  eeclssim  was  first  introduced  into 
that  country.*' 

Judge  Mills  dissented  in  the  case  —  but  upon  the  ground  that 
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the  common  law  of  Eogland  waa  only  adopted  in  Kentucky  ao  far 
as  it  was  compatible  with  the  spirit  of  oar  government ;  and  that 
the  subjection  of  the  English  common-law  judges  to  the  usurpa- 
tions of  ecclesiastical  judicatures  induced  the  doctrine  that  words 
alone,  without  cohabitation,  constituted  marriage.  Thereupon, 
Judge  Mills  says:  '^  I  would  say  that  a  marriage  executed  accord- 
ing  to  the  forms  of  law  should  be  binding  at  all  events,  and  that 
those  made  in  other  modes  should  require  consummation,  evi- 
denced by  cohabitation;  while  those  that  exist  in  bare  words,  and 
which  had  the  offer  of  consummation  on  one  side  and  a  refusal 
on  the  other,  I  would  leave  the  loctcs  pcRnitentim  to  the  party 
rejected.  ** 

In  ffutckins  v.  Kimmetty  31  Mich.  127,  decided  in  1875,  Judge 
CooLEY  declares  it  to  be  the  law  of  Michigan  that  where  parties 
agree  presently  to  take  each  other  for  husband  and  wife,  whatever 
the  form  of  ceremony,  or  if  all  ceremony  be  dispensed  with,  and 
from  that  time  live  together  professedly  in  that  relation,  this  con- 
stitutes a  valid  marriage.  And  the  judge  adds:  ^'  This  has  become 
the  settled  doctrine  of  the  American  courts;  the  few  cases  of  dis- 
sent, or  apparent  dissent,  being  borne  down  by  a  great  weight  of 
authority  in  favor  of  the  rule  as  we  have  stated.it."  And  the  judge 
cites  cases  in  New  York,  Pennsylvania,  New  Jersey,  Vermont, 
Ohio,  North  Carolina,  New  Hampshire,  Tennessee,  Maryland,  Ala- 
bama, Kentucky,  California  and  Louisiana^  in  support  of  this 
position. 

The  case  of  Londonderry  v.  Uhestery  2  N.  H.  268,  was  decided 
in  1820.  In  that  case,  C.  J.  Woodbury  says:  '^  The  form  of  the 
contract  of  marriage,  as  a  mere  civil  transaction,  is  well  enough 
established.  Thus,  if  it  be  per  verba  in  fuiuro^  the  contract  is 
executory,  and  if  not  afterward  executed,  an  action  lies  for  dam- 
ages alone,  though  formerly  this  kind  of  a  contract  was  specifically 
enforced  by  ecclesiastical  courts,  and  its  existence  was  considered  a 
good  cause  of  a  divorce.  But  if  the  contract  be  per  verba  de  prm^- 
senti,  the  marriage  is  complete;  &nd  if  the  parties,  being  in  other 
respects  competent  to  contract,  ancT  not  being  influenced  by  fraud 
or  force,  employ  such  words,  they  become,  by  the  operation  of  the 
contract  alone,  husband  and  wife,  and  are  liable  to  the  duties  of 
their  new  relation."  And  Judge  Woodbury  adds:  **  Tinder  this 
view,  the  purity  and  sacredness  of  the  marriage  contract  will 
lemain  no  less,  but  rather  more  inviolate,  than  under  a  different 
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coDstniction.  For  now  the  contract  will  never  be  annulled  for  any 
accidental  or  designed  irregularity,  not  extending  to  tbe  essentiiJ 
grounds  of  the  contract.  And  it  is  a  matter  of  deep  concern  to 
the  public,  that  when  a  contract  which  changes  so  thoroughly  the 
relations  of  the  parties  to  the  community  is  first  executed  by  them 
with  deliberation  and  afterward  consummated  by  cohabitation,  it 
should  not  be  lightly  dissolved,  and  every  thing  done  under  it 
annulled." 

Pearson  T.  Howey,  6  Halst.  (N.  J.)  17,  was  decided  in  1829. 
In  that  case  Judge  Fobd  says:  "  The  parties  thus  joined  together 
were  not  related  within  any  prohibited  degree,  nor  under  any  disa- 
bility for  want  of  age  or  understanding.  They  were  free,  able  and 
willing,  as  it  respected  themselves,  and  they  contracted  marriage 
in  words  of  the  present  tense,  taking  each  other  as  husband  and 
wife.  I  consider  it  to  have  been  long  and  fully  settled  in  law  that 
such  is  a  valid  marriage.  It  is  a  maxim  of  the  common  law,  as 
ancient  as  the  law  itself,  that  consensus  non  concubitus  facit  nupHas. 
It  is  the  contract  makes  the  marriage.  Such,  also,  has  always  been 
the  law  or  maxim  of  the  church  in  all  ages,  as  well  as  the  common 
law.  Courts  of  justice  are  not  authorized  to  alter  the  law,  without 
legislative  authority  in  any  case,  and  most  assuredly  not  in  the 
case  of  such  universal  importance."  Judge  Ford  proceeds  to  cite 
authorities  from  the  ancient  English  adjudications,  and  then  pro- 
ceeds: ''It  was  never  held  essential  to  the  validity  of  the  con- 
tract that  it  should  be  made  in  a  particular  place  or  in  the  pres- 
ence of  one  person  more  than  another,  provided  it  could  be  suffi- 
ciently proved."  ♦  ♦  •<  jjjg  common  law  requires  nothing 
more  of  parties  who  are  under  no  legal  disability,  than  proof  of  a 
contract,  made  in  words  of  the  present  time."  ♦  ♦  «  g^j^ 
though  the  common  law  requires  nothing  more  than  a  contract, 
still  the  proof  of  it  is  indispensably  necessary,  because  if  it  cannot 
be  proved  it  is  the  same  as  none,  and  will  be  treated  as  none,  from 
whence  arises  the  heavy  obligation  which  parties  lie  under  to  them- 
selves of  solemnizing  it  before  one  or  more  competent  and  credible 
witnesses,  such  as  parents,  relations,  friends  or  neighbors.  *  * 
But  though  the  common  law  requires  proof  of  the  contract  of  mar- 
riage, it  does  not  specify  who  shall  be  the  witnesses,  any  more  than 
who  shall  be  in  case  of  a  will,  a  deed  or  a  bond.  *  *  W. 
H.  was  as  competent  to  prove  it  as  a  magistrate,  a  clergyman,  or 
religious  society,  according  to  the  most  established  principles  of 
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the  common  law,  which  the  Constitution  of  this  State  makes  the 
common  law  of  the  land,  except  so  far  as  it  may  be  repealed  or 
altered  from  time  to  time  by  the  legislature.  The  question  then 
is,  whether  the  legislature  has  ever  repealed  or  altered  the  law  of 
marriage.  '  Now  our  whole  statute  book  shows  but  one  act  concern- 
ing marriages,  which  is  to  be  found  in  Rev.  Laws,  181,  and  it  enacts 
'that  every  justice  of  the  peace  of  this  State,'  every  'stated  and 
ordained  minister  of  the  gospel,'  and  '  every  religious  society  accord- 
ing to  its  rule,'  shall  be  empowered  to  solemnize  marriages.  This 
law  does  not  prohibit  otlier  persons  from  solemnizing  them,  as  they 
always  had  a  right  to  do  before  the  law  was  enacted. 

It  contains  no  express  words  of  prohibition  nor  any  implication 
to  that  effect  To  solemnize  means  nothing  more  than  to  bo  pres- 
ent at  a  marriage  contract,  in  order  that  it  may  have  due  publica- 
tion, before  a  third  person  or  peraons,  for  the  sake  of  notoriety  and 
the  certainty  of  its  being  made.  To  solemnize  or  celebrate  means 
nothing  more,  and  maybe  done  before  parents,  friends  or  strangers, 
able  to  testify  to  the  fact ;  but  where  there  is  only  one  witness, 
who  may  die  at  any  moment,  the  parties  incur  an  awful  risk  of  los- 
ing the  only  evidence  of  the  marriage,  and  thereby  of  bastardizing 
their  innocent  offspring,  and  of  losing  the  great  marital  rights  of 
protection  and  property.  But  in  point  of  mere  legal  competency 
for  witnessing  or  solemnizing  a  contract  of  marriage,  the  law  has 
made  no  distinction  of  persons.  Thus,  justices  of  the  peace,  minis- 
ters of  the  gospel,  religious  societies,  not  only  had  the  power  like 
all  other  persons  to  witness  and  solemnize  marriages,  but  they  actu- 
ally exercised  this  power,  long  before  the  present  act  was  passed, 
which  proves  that  they  always  had  the  right  to  do  it  at  common 
law,  and  as  this  act  gave  them  no  new  power  so  it  took  none  away. 
But  suppose  this  act  had  gone  to  the  whole  extent  of  declaring 
that  no  other  person  or  persons  should  solemnize  marriages,  except 
those  mentioned  in  it,  such  other  persons  would  commit  an  offense 
against  the  act  by  solemnizing  marriages,  for  which  they  might  be 
punished,  but  still  the  marriage  contract  between  the  parties  them- 
selves would  remain  valid.  During  the  Commonwealth  of  Eng« 
land,  Parliament  passed  a  law  requiring  all  marriages  to  be  solem- 
nized by  a  justice  of  the  peace,  yet  a  marriage  solemnized  as 
before  a  clergyman  was  holden  by  all  their  courts  to  be  valid, 
between  the  parties,  though  the  clergyman  was  punishable.  So 
the  solemnization  of  marriage  in  England,  before  a  popish  priest,  was 
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mlwavs  haJden  TBlid,  as  between  the  parties,  though  the  statute  prohib- 
ited such  priest  frooi  doing  it,  and  for  the  act  he  was  exposed  to  pun* 
iflhment.  See  the  cases  collected  on  this  subject  in  Beeves'  Dom.  Bel. 
198.  Our  actempowers  an  ordained  minister  of  the  gospel  to  solemnize 
marriages  ;  but  suppose  a  minister  of  the  gospel  should  do  it  before 
he  is  ordained,  can  any  person  believe  that  the  marriage  itself  would 
be  invalid,  and  that  either  of  the  parties  might  go  away  and  any 
time  afterward  contract  new  alliances  ?  Our  statute  prohibits 
ministers  of  the  gospel  from  solemnizing  the  marriage  of  persons 
under  age,  without  the  consent  of  parents  or  guardians,  under  a 
heavy  penalty;  but  this  does  not  render  the  marriage  void ;  on  the 
contrary,  it  remains  sacred  and  inviolable,  and  is  the  very  thing 
that  aggravates  the  offense.  What,  then,  it  may  be  asked,  was  the 
public  use  o£  the  act  in  question,  if  justices  of  the  peace, clergymen 
and  religious  societies  had  power  to  solemnize  marriages  as  well 
before  the  passing  of  it  as  since  ?  I  answer,  that  they  were  the 
persons  who  had  been  resorted  to  by  almost  all  classes  of  society,  as 
if  by  universal  custom,  to  be  witnesses  of  this  solemnity,  on  account 
of  the  gravity  and  respectability  of  their  characters,  and  one  of  the 
uses  of  this  invaluable  statute  was,  to  compel  them  to  make  a  record 
of  all  these  marriages  by  certifying  them  into  the  clerk's  office  of 
the  county,  there  to  remain  of  record  to  future  times,  to  effect  the 
most  public  as  well  as  private  interests.  *  *  The  withering 
effects  of  declaring  a  marriage  null  and  void,  from  the  beginning 
have  been  suffici^it  to  appall,  not  courts  of  justice  only,  but  courts 
of  the  church,  in  all  ages,  where  the  parties  had  taken  each  other 
as  husband  and  wife,  by  words  of  solemn  contract  in  the  present 
tense,  in  the  presence  of  credible  witness  or  witnesses,  and  the 
contract  could  be  fully  proved.  The  British  Parliament  have 
lately  repealed  their  old  common  law,  by  prescribing  the  manner 
in  whijch  marriage  shall  be  solemnized,  and  adding  an  express 
ckaae  that  marriage  in  any  other  form  shall  be  void,  but  it  is  ob- 
noxious  to  the  country,  to  the  wisest  and  best  and  most  virtuous 
men  among  them,  as  well,  it  would  seem,  as  to  their  courts  of  jus- 
tice, and  it  is  yet  a  problem  whether  they  will  not  connive  at  the 
evasion  of  it" 

It  will  be  observed  that  the  above  was  the  opinion  of  Judge 
FoBD  alone,  the  other  judges  not  expressing  any  dissent  thereto, 
but  declining  to  express  any  opinion,  except  upon  the  precise  point 
involved  in  the  case,  which  was  the  validity  of  a  marriage  soU 
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emoized  by  a  justice  of  the  peaoe,  outside  of  his  lendtorial  juris* 
diction.  But  I  have  copied  largely  from  Judge  Foed'b  eptnion, 
because  it  is  frequently  referred  to  with  approbtttion,  not  only  in 
text-books,  but  in  subsequent  adjudications,  as  an  aUe  discussion 
ol  the  subject. 

The  case  of  Rodebaiigh  y.  8ank»y  2  Watts,  11,  was  decided  in 
1833.  OiBSOS^,  C.  J.,  in  that  case,  obserres :  '^  Many  proyisions  in 
the  act  of  1700  and  1729,  though  doubtless  wholesome  when  they 
were  enacted,  are  ill-adapted  to  the  habits  and  customs  of  society 
as  they  now  exist.  It  is  not  too  much  to  say,  that  a  rigid  exeeu* 
tion  of  them  would  bastardize  a  vast  majority  of  the  children 
which  have  been  bom  in  the  State  for  half  a  century,  for  if  the 
clause  which  requires  that  ^all  marriages'  shall  be  solemnized  by 
taking  each  other  to  husband  and  wife  before  '  twelve  witnesses,' 
were  taken  according  to  its  natural  import  for  a  declaration  of 
what  shall  be  a  legal  marriage  and  what  not,  it  would  follow  that 
a  marriage  contracted  in  any  other  form  or  way  is  yoid.  To  escape 
from  a  conclusion  imputative  of  guilt  to  the  parties  and  destructiye 
of  the  civil  rights  of  their  offspring,  it  is  necessary  to  hold  not  only 
this  clause,  but  those  which  require  a  certificate  of  marriage  under 
the  hands  of  the  parties  and  the  twelve  witnesses,  to  be  registered 
in  the  proper  office,  as  well  as  publication  of  banns  by  posting  on 
the  church  or  court-house  doors,  with  other  matters  fallen  into 
disuse,  to  be  but  directory." 

In  1845,  in  the  Court  of  Quarter  Sessions  at  Philadelphia  {Na^ 
thanks  Casey  2  Brewster,  149),  Judge  Pabsons  says:  ''It  seems  to  be 
clearly  settled  in  the  United  States,  that  marriage  is  but  a  civil 
contract,  and  it  is  not  necessary  that  a  clergyman  or  magistrate 
should  be  present  to  give  validity  to  the  marriage  ;  and  if  the  con- 
tract be  made  per  verba  de  prceaentiy  and  remains  without  cohabita- 
tion, or  if  made  per  verba  de  futurOy  and  is  followed  by  con- 
summation,  it  amounts  to  a  valid  marriage,  which  the  parties,  being 
eompetent  as  to  age  and  consent,  cannot  dissolve,  and  is  equally 
binding  as  if  made  in  fade  ecdeeice.  The  question  has  been  very 
fully  considered  by  the  Supreme  Court  of  this  State,  and  held  to 
be  the  law  here,  that  marriage  is  a  civil  contract,  which  may  bo 
completed  by  any  words  in  the  present  tense^  without  regard  to 
form,  nor  is  it  absolutely  necessary  to  be  done  before  a  clergyman 
or  a  magistrate." 

In  Richard  v.  Brehm,  23  P.  V.  Smith,  140,  decided  by  the 
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Supreme  Court  of  Pennsylvania  in  1873,  Mebcub,  J.,  observed: 
**  Marriage  is  a  civil  contract,  jure  gentium,  to  the  validity  of  which 
the  consent  of  parties,  able  to  contract,  is  all  that  is  required  by 
natural  or  public  law.  If  the  contract  is  made  per  verba  de  prm* 
senti,  though  it  is  not  consummated  by  cohabitation,  or  if  it  be 
made  per  verba  de  fuiuro,  and  be  followed  by  consummation,  it 
amounts  to  a  valid  marriage,  in  the  absence  of  all  civil  regulations 
to  the  contrary.  The  fact  of  marriage  may  be  proved  by  compe- 
tent and  satisfactory  evidence.  *  *  Marriage  is  in  law  a  civil 
contract,  not  requiring  any  particular  form  of  solemnization  before 
officers  of  church  or  State." 

The  case  of  Bissel  v.  Biseel,  55  Barb.  326,  was  decided  in  18G9. 
It  is  there  said:  ^'  It  is  well  settled  that  no  religious  ceremony,  or 
form  of  any  description,  is  essential  to  the  validity  of  marriage. 
All  that  is  requisite  is  that  the  parties  should  be  capable  of  con- 
tracting, and  that  they -should  actually  contract  to  be  husband  and 
wife.  A  mere  agreement  to  marry  at  some  future  time,  followed 
by  cohabitation,  will  not  constitute  a  marriage,  but  an  agreement, 
made  in  the  present  tense,  whereby  the  parties  assume  toward  each 
other  the  marital  relation,  is  an  actual  marriage.  This  agreement 
may  be  written  or  verbal,  with  or  without  witnesses,  and  may  be 
proved  like  any  other  contract;  when  proved  to  the  satisfaction  of 
a  court  of  justice,  it  constitutes  a  lawful  marriage." 

The  case  of  Newbury  v.  Brunswick,  2  Vt.  159,  was  decided  in 
1829.  Paddock,  J.,  delivered  the  opinion  of  the  court,  a  part  of 
which  is  as  follows:  ''To  marry  is  one  of  the  rights  of  human 
nature,  instituted  in  a  state  of  innocence  for  the  protection  thereof, 
and  was  ordained  by  the  great  Lawgiver  of  the  universe,  and  not 
to  be  prohibited  by  man.  Yet  human  forms  and  regulations  are 
necessary  for  the  safety  and  security  of  the  community;  but  those 
forms  and  regulations  are  to  be  within  the  reach  of  every  person 
wishing  to  use  them;  and  if  they  are  not,  other  forms  and  customs 
will  be  substituted;  and  such  was  the  case  in  this  instance.  Before 
the  days  of  Pope  Innocent  III  solemnization  of  marriages  in  churches 
was  not  known.  After  the  agreement  to  cohabit,  the  man  led  the 
woman  to  his  habitation,  which  was  all  the  ceremony  then  in  use. 
*  *  *  It  must,  however,  be  admitted  that  great  convenience  is 
experienced  from  the  celebration  of  marriages  before  constituted 
authorities,  for  it  not  only  furnishes  proof  of  the  best  description, 
but  the  preservation  of  it  is  directed  by  statute,  and  easily  attained 
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when  needed.  Bat  the  law,  treating  the  marriage  agreement  of 
the  parties  as  the  marriage,  regulating  only  the  manner  and  form 
of  celebrating  it  and  preserying  the  evidence  thereof,  admits  proof 
other  than  the  copy  of  the  registry  or  record  of  the  magistrate  or 
witnesses  —  the  declaration  of  the  man  or  woman,  the  con  tinned 
understanding  of  friends,  and  cohabitation  as  evidence  of  the  fact 
—  and  as  neither  our  statate  (nor  that  of  26  Oeorge  II)  declares 
that  marriage  was  void  which  was  not  consummated  according  to 
the  provisions  of  them,  no  sound  reason  can  be  offered  why  the 
eovenants  and  agreements  of  marriage  between  U.  and  P.  per  verba 
de  prmsenti,  followed  by  cohabitation,  should  not  be  deemed  as 
valid,  to  every  intent,  as  though  made  before  the  altar,  specially  as 
it  is  viewed,  both  in  this  State  and  in  England,  in  no  other  light 
than  as  a  civil  contract/' 

The  case  of  Hohnes  v.  Holmes,  6  La.  (0.  S.)  463,  was  decided  in 
1833.  In  that  case.  Judge  Bullabd says :  ''Marriage  is  regarded 
by  our  law  in  no  other  light  than  as  a  civil  contract,  highly  favored 
and  depending  essentially  on  the  free  consent  of  the  parties  capa- 
ble by  law  of  contracting.  Our  Code  does  not  declare  null  a  marri* 
age  not  preceded  by  a  license,  and  not  evidenced  by  an  act  signed 
by  a  certain  number  of  witnesses  and  the  parties ;  nor  does  it  make 
such  an  act  exclusive  evidence  of  the  marriage.  These  laws  relat- 
ing to  forms  and  ceremonies,  here  regarded  as  directory  to  those 
alone  who  are  authorized  to  celebrate  marriages,  are  intended  to 
guard  against  hasty  and  inconsiderate  marriages  in  defiance  of 
parental  authority.  Like  all  other  contracts,  it  may  be  proved  by 
any  species  of  evidence  not  prohibited  by  law,  which  does  not  pre- 
suppose a  higher  species  of  evidence  within  the  power  of  the  party." 
The  case  of  CampbelVa  Ad?nr.  v.  GullntU  43  Ala.  57,  was  decided 
in  1869.  The  Alabama  statute  resembled  the  Missouri  statute, 
except  that  it  declared  positively ''  that  no  marriage  shall  be  solem- 
nized without  a  license  issued  by  the  judge  of  probate  of  the 
county  where  the  female  resides  ;"  yet  the  court  held  in  that  case 
as  follows  :  ''Such  laws  do  not  declare  marriages,  not  solemnized 
in  accordance  with  their  provisions,  invalid.  We,  therefore,  do  not 
feel  authorized  to  do  what  the  laws  themselves  have  not  done,  but  we 
hold  that  in  this  State,  a  marriage  not  celebrated  in  conformity 
with  the  said  laws  on  marriages,  that  is,  celebrated  without  a 
license  issued  by  a  judge  of  probate  or  not  by  any  one  of  the  per- 
sons or  religious  societies  named   in  such  law,  or  without  comply- 
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ing  with  other  proTiaions  of  said  law^  is  not  to  be  declared  invalid^ 
provided  the  requirements  of  the  common  law  have  been  substan- 
tially complied  with  ;  in  other  words,  that  a  marriage  good  at  the 
eommonlaw  is  a  valid  marriage  in  this  State."  In  Hargratfes^ 
Admr.  v.  ITiompsony  31  Miss.  211,  decided  in  I8569  Habdt,  J., 
observed  :  ^'' There  is  nothing  in  the  statutes  of  Mississippi  directly 
lendering  marriages,  conducted  without  the  observance  of  the 
nile  therein  prescribed,  illegal  and  void,  and  the  rule  which  has 
been  sanctioned  in  reference  to  marriages  not  solemnized  accord- 
ing to  statutory  regulations  is,  that  even  prohibitory  words  in  a 
marriage  act  will  not  authorize  an  inference  of  the  nnllity  of  the 
marriage,  unless  the  nullity  is  declared  by  the  act ;  and  although 
persons  who  may  violate  the  forms  inquired  by  the  statutes  in 
solemnizing  marriages,  may  be  liable  to  the  penalties  provided  for 
the  non-compliance,  yet  marriages  contracted  without  a  conform- 
ity to  such  regulations  are  generally  held  to  be  valid,  if  made 
between  parties  capable  by  the  common  law  of  contracting  them, 
unless  the  statutes  positively  declare  that  marriage,  not  con- 
ducted in  conformity  with  their  provisions,  shall  be  void.  We  think 
this  is  the  proper  construction  to  be  given  to  our  statutes  on  this 
subject,  which  appear  to  be  similar  in  their  provisions  to  the  stat- 
utes of  other  States  in  which  this  construction  has  been  adopted." 

In  Garmichad  v.  The  State,  12  Ohio  St.  553,  it  was  held  that 
where  parties  openly  and  mutually  covenanted  to  a .  contract  of 
present  marriage—  then  to  become  husband  and  wife — and  there- 
after cohabited  as  such,  it  was  a  legal  marriage,  and  the  man  was 
liable  to  prosecution  for  bigamy,  if  he  had  been  married  before  and 
his  wife  was  still  living. 

In  Oraham  v.  Bennet,  2  Oal.  503,  decided  in  1852,  the  same  doc- 
trine is  asserted.  In  Tennessee  (see  Bashaw  v.  The  State,  1 
Terg.  183)  the  statute  required  a  publication  of  banns  or  a  license 
from  under  the  hand  and  seal  of  the  governor,  and  enacted  ^^  that 
all  marriages  solemnized  as  aforesaid,  without  such  license  first  had, 
shall  be  and  are  hereby  declared  illegal  and  void,**  And  the  court 
held,  Pkok,  J.,  dissenting,  that  a  marriage  celebrated  without  a 
license  or  without  publication  of  banns  was  void.  This  act  was 
passed  in  1766,  and  before  the  separation  from  North  Carolina. 
Hence,  the  decision  in  North  Carolina  in  6  Ired.  23,  State  v.  Rob- 
bins.  So  that,  as  far  as  I  have,  been  able  to  discover,  the  only 
decision  in  the  United  States  conflicting  with  the  general  doctrina 
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stated  by  Mr.  Bishop^  is  tbe  case  in  7th  Massachusetts  Keports, 
heretofore  referred  to. 

These  extracts  are  probably  sufficient  todiow  the  general  current 
of  American  authority^  and  would  seem  to  justify  our  conclusion, 
I  stare  super  antiquaa  vias.    Our  statutes  are  essentially  like  those 

of  the  States  from  whose  courts  opinions  have  been  quoted,  and  in 
some  resi>ects   less  stringent  than  many  others.    There  is,  at  all 
events,  no  positive  declaration  in  our  statute  that  a  marriage  not 
toelebrated  or  solemnized  before  a  magistrate  or  minister  of  the  gos- 
pel shall  be  void.    It  will  not  be  understood  that  we  assent  to  all 
the  positions  assumed  by  those  judges  and  writers  from  whom  we 
have  quoted  ;  we  merely  conclude  from  these  authorities,  as  well 
as  upon  general  principles  and  public  policy,  that  the  instructions 
at  the  oiroait  judge  were  correct.    Nothing  is  said  in  these  instruc- 
tions as  to  the  efficacy  of  a  promise  to  marry  at  some  future  time  ; 
nothing  is  declared  as  to  the  value  of  a  promise  in  verba  de  prce- 
eenti,  unless  followed  by  cohabitation,  and  unless  the  parties  inten- 
ded a  present  marriage,    n  an  affirmative  response  was  given  by 
the  jury  to  the  question  propounded  by  the  court,  there  was  a  con- 
tract of  present  marriage  —  openly  made  before  the  mother  and 
brothers  of  the  woman,  and  several  strangers  to  the  family  —  fol- 
lowed by  cohabitation  as  husband  and  wife.     That  the  husband, 
in   pursuing  his    avocation,   determined  to    join    Major  Long's 
exploration    party  to    the    Bocky  Mountains,  could    hardly  be 
regarded  as  a  very  strong  proof  of  predetermined  bad  faith,  nor  his 
subsequent  marriage,  five  years  afterward.    These  were  matters, 
however,  for  the  jury  to  pass  on.    The  jury  were  required  to  find 
that  the  parties  contemplated  no  further  ceremony  to  completely 
constitute  the  conjugal   relation  between  them,  and  that  they,  at 
the  time  they  stood  up  with  joined  hands,  on  the  floor  of  Mrs.  Col- 
lins' boarding-house,  intended  to  become  and  believed   that  they 
had  become  husband  and  wife. 

We  will  not  be  understood  as  giving  any  opinion  in  regard  to  a 
contract  of  marriage  in  verba  defuiurOy  followed  by  cohabitation, 
since  the  facts  in  the  present  case  require  none  on  that  question. 
10  Ohio  St  18L 
[Omitting  a  minor  point] 

The  judgment  of  the  Court  of  Appeals  is  reversed  and  the  case 
xemanded  to  the  Giicnit  Court    The  other  judges  concur. 

Judffmeni  reversed. 
Vol.  XX Vn— 48 
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PartnerMp  —  aaumption  by  &ne  partner  ofdeUt  and  pUdge  of  properiyfar 

Mioton  debi. 

A  partner  in  an  insolTentfirm  sold  his  interest  to  his  copartner,  who  assamed 
the  firm  debts.  The  latter  deeded  all  the  firm  property  to  secure  a  debt  of  his 
own  accraing  previoos  to  the  dissolation.  BM,  that  a  creditor  of  the  firm 
was  entitled  to  payment  oat  of  sach  property  before  the  individoal  creditor, 
and  as  to  the  firm  creditor  such  deed  was  Toid. 

PROCEEDINGS  to  determine  righfc  to  personal  property.    The 
opinion  states  the  facts. 

J.  D,  Strong,  for  appellant,  cited  Caldwell  v.  Scott,  64  N.  H.  414; 
Tenney  v.  Johnson,  43  id.  144  ;  Rogers  v.  Batchehr,  12  Pet  230 ; 
Sauntry  t.  Dunlap,  12  Wis.  364  ;  Conroy  r.  Woods,  13  Oal.  631 ; 
Story  on  Partnership,  97;  Ta/t  t.  Buffum,  14  Pick.  322;  Clark  v. 
Houghton,  12  Gray,  38;  Pierce  v.  Wilson,  2  Iowa,  20. 

8.  E.  Carter,  for  respondent 

Norton,  J.  The  appellant  in  this  case  bronght  his  snit  by  attach- 
ment against  the  firm  of  Olark  &  Bowers,  in  the  Buchanan  Court 
of  Common  Pleas.  The  attachment  was  levied  upon  certain  goods 
and  chattels,  as  the  property  of  the  firm.  The  respondent,  Phelps, 
appeared  and  filed  an  interplea  in  which  he  claimed  a  portion  of 
the  propeity  thus  levied  upon,  under  a  deed  of  trust  executed  by 
Clark,  to  secure  the  payment  of  a  debt  which  Clark  owed  one 
Cooper.  The  answer  to  this  denied  the  right  of  Phelps  to  the 
property,  or  that  Clark  owed  Cooper,  or  had  ever  executed  a  note, 
and  alleged  that  the  deed  of  trust  was  without  consideration,  was 
fraudulent,  and  was  made  to  hinder  and  delay  the  creditors  of 
Clark  &  Bowers.  The  venue  of  the  cause  was  changed  to  the 
Andrew  Circuit  Court,  where,  upon  a  trial,  judgment  was  rendered 
in  favor  of  plaintiff,  Phelps,  from  which  the  defendant  has  ap- 
pealed to  this  court,  motions  for  new  trial  and  in  arrest  of  judgment 
having  been  overruled.  The  defendant  seeks  a  reversal  of  the  judg- 
ment because  of  the  alleged  errors  of  the  court  in  receiving  and  re* 
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jecting  evidence,  and  in  giving  and  refasing  instractions.  The 
objection  made  to  the  reception  in  evidence  of  the  deed  of  trnst,  and 
the  retnm  of  the  sheriff  showing  what  property  had  been  seized  by 
him  by  virtue  of  the  attachment  writ,  are  too  frivolous  and  technical 
to  reqnire  further  notice,  than  to  say  that  they  were  properly  over- 
ruled. Defendant  offered  to  prove  the  contents  and  appearance  of 
a  memorandum  book  which  had  been  produced  by  Oooper  on  a  for- 
mer trial.  This  was  objected  to  on  the  ground  that  the  book  itself 
was  the  best  evidence,  and  until  its  absence  or  loss,  if  lost,  was  ac- 
counted for,  the  evidence  offered  was  but  secondary.  The  court 
ruled  properly  in  excluding  this  evidence,  defendant  not  having 
laid  the  proper  foundation  for  its  introduction.  Besides  this,  wit- 
nesses Grubb  and  Strong  were  allowed  to  state  what  Cooper  had 
teetified  to  in  regard  to  it  at  a  former  trial  of  the  cause.  Cooper 
having  been  previously  asked  what  he  had  sworn  to  concerning  it 
on  said  trial. 

The  evidence  in  the  case  shows  that  prior  to  the  14th  of  March, 
1871,  Clark  and  Bowers  were  partners  in  conducting  a  saloon  in 
St.  Joseph,  and  that  they  were  indebted  on  partnership  account  to 
defendant  McNeely  in  the  sum  of  1387.10.    On  that  day  Bowers 
sold  to  Clark  his  interest  in  the  partnership  business  and  property 
on  the  following  terms,  viz. :  Clark  was  to  pay  Bowers  the  sum  of 
$125,  and  pay  all  the  partnership  debts,  the  principal  one  of  which 
was  the  debt  due  to  McNeely.    The  evidence  strongly  tends  to 
show  that  it  was  understood  at  the  time,  and  previous  to  the  con- 
summation of  the  bargain   between  Clark  &  Bowers,  that  Clark 
was  to  execute  a  mortgage  on  the  property  to  secure  McNeely'a 
debt,  and  that  McNeely  was,  in  that  event,  to  release  Bowers  and 
look  to  Clark  for  his  debt;  that  Clark  on  the  same  day,  and  prior 
to  the  consummation  of  the  agreement  between  Clark  &  Bowers, 
had  told  McNeely  that  Bowers  would  not  sell  to  him  unless  he, 
McNeely,  would  release  Bowers,  and  promised  to  execute  to  Mc« 
Necly  a  mortgage  if  he  would  release  Bowers,  and  that  McNeely 
agreed  to  do  this  when  the  mortgage  should  be  executed  ;  that  on 
the  14th  of  March,  1871,  Bowers  executed  and  delivered  a  writing 
to  Clark  which   recited  the  dissolution,  and  the  fact  that  he  had 
sold  his  interest  to  Clark  for  the  consideration  of   tl25,  and  the 
further  consideration  that  he  should  pay  the  partnership  debts.  The 
evidence  also  tends  to  show  that  at  the  time  this  agreement  was  made 
Clark  was  indebted  to  Cooper  in  the  sum  of  about  $600  as  his  own 
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individual  priyatedebt;  that  a  portion  of  this  debt  was  for  money 
loaned  by  Clark  to  enable  him  to  buy  Bowers'  interest  in  the  jSrm^ 
and  t83  of  it  was  applied  to  the  payment  of  rent  then  due  by  the 
firm,  and  for  which  McNeely  was  bound  as  security.  Clark 
swears  that  he  told  McNeely  he  had  borrowed  this  money  of  Cooper^ 
and  McNeely  testifies  to  thecontrary,  and  that  Clark  told  him  he  had 
borrowed  the  money  of  one  Oill.  The  evidence  shows  that  Clark 
ft  Bowers  were  at  that  time,  and  still  are,  insolvent,  and  that  Clark 
did  not  execute  a  mortgage  to  McNeely;  that  on  the  16th  of  March^ 
1871,  two  days  after  the  dissolution,  Clark  executed  to  Phelps,  the 
plaintiff,  a  deed  of  trust  on  the  partnership  property,  for  the  pur- 
pose of  securing  Clark's  individual  debt  of  $600  to  Cooper;  that 
Cooper  had,  about  one  week  prior  to  the  dissolution,  applied  to 
Clark  and  requested  him  to  execute  a  mortgage  to  secure  his  debt* 
The  chief  error  complained  of,  and  brought  to  our  attention^ 
was  the  refusal  of  the  court  to  give  the  following  instruction:  *^  If 
the  jury  believe,  from  the  evidence,  that  on  or  about  the  14th  day 
of  March,  1871,  defendants  Clark  ft  Bowers  (in  the  attachment 
fiuit)  were  copartners  in  business,  and  as  such  copartners  were 
the  owners  of  the  property  in  controversy  herein,  and  that  at  the 
time  they  were  insolvent,  and  had  no  other  property  or  assets  with 
which  to  pay  their  fiim  debts;  that  said  Clark  &  Bowers  were  at 
the  time,  as  such  partners,  indebted  to  said  J.  B.  McNeely  in  about 
the  sum  of  $387.10,  and  that  with  the  knowledge  of  these  facts, 
Clark  purchased  of  Bowers  his  interest  in  the  partnership  effects 
for  the  purpose  of  enabling  the  said  Clark  to  transfer  said  partner- 
ship property  to  interpleader,  Phelps,  to  secure  the  payment  of  an 
individual  debt  due  from  Clark  to  Cooper,  and  that,  in  pursuance 
of  such  purpose  on  the  part  of  Clark,  the  deed  of  trust  read  in  evi- 
dence was  executed  to  secure  the  debt  due  from  Clark  to  Cooper, 
then  such  transfer  from  Clark  to  Phelps  was  fraudulent  and  void 
as  to  said  McNeely,  and  the  jury  will  find  for  defendant  in  the 
interplea."  It  was  held  in  the  case  of  Flanagan  v.  Alexander,  50 
Mo.  50,  that  one  partner  has  no  authority  or  power  whatever,  with- 
out the  consent  of  his  copartners,  to  appropriate  the  assets  of  the 
partnership  to  the  payment  of  his  individual  indebtedness.  While 
a  partner  can  dispose  of  the  property  by  a  tonafide  sale,  he  cannot 
appropriate  it,  without  the  consent  of  his  copartners,  to  the  pay- 
ment of  his  individual  debts,  either  with  or  without  knowledge  of 
.the  creditor  that  such  property  was  partnenship  property.     Aekleff 
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T.  SiaekUnj  56  Mo.  56L  In  the  distribation  of  partDership  asaets, 
partnership  creditors  have  a  preference  over  indiyidnal  creditorsy 
and  individaal  creditors  have  a  corresponding  preference  in  refer* 
ence  to  individaal  property.  It  is,  however,  argued  that,  inasmach 
as  Bowers  had  sold  out  to  Clark  with  the  condition  that  Clark  was 
to  pay  the  partnership  liabilities,  the  partnership  property  thus 
received  by  him  was  released  from  the  operation  of  this  rule.  It 
must  be  conceded  that,  if  Clark,  prior  to  his  purchase  of  Bowers, 
had  executed  the  deed  of  trust  in  question  on  the  partnership 
property  to  secure  the  payment  of  his  own  debt  to  Cooper,  without 
the  consent  of  Bowers,  he  would  have  taken  no  interest  therein  by 
virtue  thereof,  except  what  might  have  remained  over  to  Clark 
after  the  payment  of  all  the  firm  liabilities  as  his  share.  The 
mere  fact  that  the  partnership  was  dissolved,  and  that  Bowers 
retired  from  the  firm  after  selling  his  interest  to  Clark  on  the  con- 
dition that  he  was  to  pay  partnership  debts,  would  not  authorize 
Clark  to  apply  the  property  thus  acquired  to  the  payment  of  his 
individual  antecedently  contracted  debt  to  the  exclusion  of  the 
firm  creditors  ;  and  their  right  to  be  first  paid  out  of  the  assets  to 
the  exclusion  of  individual  creditors,  would  not  be  impaired  any 
more  by  an  application  of  the  firm  assets  after  its  dissolu- 
tion under  the  above  circumstances,  by  one  partner  to  the  payment 
of  his  own  debt,  than  if  such  application  had  been  made  before  the 
dissolution.  The  question  here  raised  is  thoroughly  discussed  in 
43  N.  H.  144^  Tenney  v.  Johnson,  in  which  the  court,  after  stating 
that  it  was  settled  that  the  effects  of  the  firm  in  the  hands  of  a 
surviving  partner  remained  subject  to  the  prior  claim  of  partner- 
ship creditors  as  against  creditors  of  the  surviving  partner,  speak- 
ing through  Justice  Bellows,  say:  ^^The  question  then  arises,  if 
one  of  the  partners  voluntarily  retires  from  the  firm,  releases  all 
his  interest,  and  receives  from  the  remaining  partner  an  obligation 
to  pay  all  its  debts,  does  the  right  of  priority  still  continue  in  the 
partnership  in  respect  to  such  assets,  or  in  other  words,  is  there 
no  substantial  difference  between  such  a  case  and  that  of  surviving 
partners  ?  In  both  cases  the  legal  title  to  the  assets  is  vested  in 
the  remaining  partner,  in  one  by  operation  of  law,  and.  in  the 
other  by  the  act  of  the  parties,  and  in  either  case  the  remaining 
partner  has  the  full  power  of  sale  for  proper  purposes.  So  in  both 
cases  he  is  bound  to  pay  all  the  company  debts,  and  so  far  as  the 
creditors  are  concerned  bv  the  same  obligation,  namely,  by  his 
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partnership  promise.  If  it  be  held  that  this  right  of  priority  may 
be  defeated  by  a  sale  from  one  partner  to  another,  it  is  easy  to  see 
that  it  would  be  a  most  convenient  mode  of  evading  a  principle 
that  is  held  to  be  salutary."  Each  partner  has  a  right  to  have  the 
partnership  property  applied  to  the  due  discharge  and  payment  of 
all  firm  debts  and  liabilities,  before  any  one  of  the  partners  or  his 
individual  creditors  can  claim  any  right  or  title  to  them.  Henoe» 
it  follows  that  no  separate  creditor  of  any  partner  can  acquire  any 
right,  title  or  interest  in  the  partnership  stock,  funds  or  effects  by 
process  or  otherwise,  merely  in  his  character  as  such  creditor, 
except  for  so  much  as  belongs  to  that  partner  as  his  share  or  bal- 
ance after  all  prior  claims  thereon  are  deducted  and  satisfied. 
Story  on  Part.  156,  §  97.  The  contention  in  this  case  is  between 
a  creditor  of  the  firm  of  Clark  &  Bowers,  and  the  individual  cred- 
itor of  Clark,  one  of  its  members,  who  is  seeking  to  have  the  part- 
nership property  applied  to  the  payment  of  his  debt.  Unless  the 
consent  of  McNeely,  the  firm  creditor,  to  this  application  can  be 
shown,  this  cannot  be  done.  We  think  the  instniction  asked 
should  have  been  given,  and  because  it  was  refused,  the  judgment 
will  be  reversed  and  cause  remanded,  in  which  the  other  judges 
concur.  Judgment  reversed. 


Amebioak  TJniok  Express  Co.  y.  City  of  St.  Joseph. 

m  Mo.  ers.) 

CoruHtuUonal  law  —^  tnunidpal  power  of  taoBoHon, 

A  city  was  anthorised  by  its  charter  to  license,  tax,  and  regulate  merchants^ 
express  companies,  agents,  insarance  companies,  etc.  Under  this  power  it 
imposed  an  ad  vaiorom  tax  on  tlie  gross  annual  receipts  of  an  express  com- 
pany derived  from  its  business  done  in  tlie  city.  The  business  of  the  com« 
pany  consisted  in  receivinl^  goods  for  transmission  to  points  outside  the 
State,  to  which  its  own  line  did  not  extend.  Held,  (1)  that  the  power  con- 
ferred was  valid  under  the  State  constitutional  provision  enjoining  a  uniform 
rule  of  taxation;  (3)  that  it  was  not  in  conflict  with  the  provision  of  the 
Federal  Constitution  granting  to  Oongrees  the  exclusive  power  to  regulate 
commerce  among  the  several  States ;  (8)  that  its  exerdae  was  valid,  although 

the  tax  was  different  from  that  imposed  on  merchants.* 

*^^"^— ■~'"^^"^"^~^^"^~^^^^^^^"^""~^^^^^^^^^^^^~^'"^"^^^^^^^^~'^"^^'^^^^""^'^^^^~^^^"^^^^^^^^^^^"^^'"~ 

•  flee  8iaU  v.  PIMtadelphia,  eU.,  R.  R.  Ob.,  45  Md.  8B1 ;  M  Am.  Bep.  8U;  Wtber  v. 
Btkihard,  78  Peon.  St.  890;  18  Am.  Bep.  747;  WhedlaHh  <to.«  aVofuporCafloii  Qk  v.  Ctty  <# 
WheOing^potL 
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A  CTION  to  recover  paid  taxes.     The  opinion  statee  the  facts. 


Allen  H.  VorieSf  for  appellant^  cited  1  Dillon  on  Mnn.  Corp., 
§§  291-293;  2  id.,  §§  606-610;  Oooley  on  Tax.  408-418;  StaU 
FreigU  Tax  Case,  15  Wall.  232. 

Benjamin  B.  Vineyard,  for  respondent. 

NoBTOVy  J.  This  snit  was  instituted  in  the  Gircnit  Ooort  of 
Buchanan  county  to  recover  back  a  part  of  the  taxes  paid  by  plain- 
tiff for  the  years  1872  and  1873.  It  is  alleged  that  the  taxes  were 
paid  by  plaintiff  under  protest,  and  because  defendant,  through  its 
collector,  threatened  to  seize  and  sell  the  property  of  the  plaintiff 
to  pay  the  same.  The  petition  alleges  that,  during  the  years  1872 
and  1873,  the  plaintiff  only  had  at  any  one  time  $2,500  worth  of 
property,  and  yet  plaintiff's  taxes  for  the  year  1872,  as  assessed, 
amounted  to  $180.97,  and  for  the  year  1873,  to  $206.75,  although 
the  tax  levy  was  only  two  per  cent.  It  is  alleged  that  this  tax  was 
illegally  assessed,  under  an  ordinance  of  said  city  requiring  express 
companies  to  pay  an  ad  valorem  tax  equal  to  that  which  is  levied 
upon  real  estate  within  the  limits  of  said  city,  for  general  and 
special  purposes,  upon  the  gross  amount  of  all  moneys  which,  dur- 
ing the  year  ending  on  the  first  day  of  January,  shall  have  been 
received  by  such  company,  as  a  compensation  for  the  transaction 
of  such  express  business;  that  under  said  ordinance  plaintiff  was 
required,  on  the  first  day  of  January  of  each  year,  to  take  out  a 
license,  and  to  pay  therefor,  the  amount  assessed  under  said  ordi* 
nance  as  an  ad  valorem  tax;  that,  in  consequence  thereof,  plaintiff 
has  been  forced  to  pay  more  than  its  due  share  of  the  municipal 
taxes  for  the  years  1872  and  1873,  and  asks  judgment  for  the  recov- 
ery of  the  taxes  so  paid.  The  answer  contained  a  denial  of  each 
and  every  allegation  of  the  petition.  Upon  the  trial,  after  the 
introduction  of  plaintiff's  evidence,  the  court  instructed  the  jury 
that  on  the  evidence  plaintiff  was  not  entitled  to  recover^  Where- 
upon a  nonsuit  was  taken,  with  leave,  and  a  motion  to  set  the 
same  aside,  and  for  new  trial  being  overruled,  the  plaintiff  brings 
the  case  here  by  appeal.  On  the  trial  plaintiff  offered  in  evidence 
a  provision  from  defendant's  charter,  empowering  it  ^'  to  license,. 
tax  and  regulate  wholesale  merchants,  agents,  express  companies  or 
their  agencies,  insurance  companies  or  their  agencies,  telegraph 
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companies  or  their  agenciesy  land  agents  and  real  estate  broker^ '^ 
also,  an  ordinance  entitled  "  merchants^''  to  the  effect  that  mer- 
chants shall,  on  the  first  day  of  January  of  each  year,  take  out  a 
license  and  pay  an  ad  valorem  tax^  equal  to  that  which  is  annually 
levied  upon  real  estate  within  the  limits  of  the  city,  on  the  actual 
cash  value  of  all  goods,  wares  and  merchandise  which  they  may 
have  in  their  possession  or  under  their  control,  whether  owned  or 
consigned  to  them  for  sale,  on  the  first  day  of  January  in  each 
year;  also,  another  ordinance,  entitled  '' express  companies,''  to  the 
effect  ^'  that  every  express  company  or  agency  thereof,  doing  am 
express  business  in  the  city,  shall  pay  an  ad  vaioretn  tax  equal  to 
that  which  is  levied  upon  real  estate  within  the  limits  of  the  city, 
for  general  and  special  purposes,  upon  the  gross  amount  of  all 
moneys  which,  during  the  year  ending  on  the  first  day  of  January, 
shall  have  been  received  by  such  company  or  agency  in  said  city, 
as  a  compensation  for  the  transaction  of  such  express  business.'* 
Other  evidence  was  introduced,  showing  that  the  city  collector  had 
the  authority  to  seize  and  sell  property  after  demand  and  refusal  to 
pay  the  tax;  also,  evidence  tending  to  show  that  plaintiff  had  paid 
the  tax  in  question  under  protest,  after  its  payment  bad  been 
demanded  by  the  collector. 

Tt  is  argued  by  counsel  for  plaintiff  that  the  court  erred  in  giv* 
ing  the  instruction  that,  under  the  evidence,  plaintiff  could  not 
recover,  because  defendant,  by  virtue  of  the  authority  given  in  the 
charter,  had  no  constitutional  power  to  provide  one  mode  of  taxa* 
tion  for  merchants  and  another  and  different  mode  for  express 
companies,  and  because  the  evidence  showed  that  the  tax  was 
involuntarily  paid 

We  entertain  no  doubt  of  the  right  of  the  legislature  to  delegate 
the  power  to  tax.  This  does  not  seem  to  be  disputed,  but  it  is 
contended  that  defendant,  in  exercising  the  power,  so  exercised  it 
as  to  conflict  with  the  provision  of  the  Constitution  then  in  force, 
**  that  all  property  subject  to  taxation  ought  to  be  taxed  in  propor- 
tion to  its  value."  The  question  here  presented  was  considered  in 
the  case  of  Olasgaw  v.  Rowse,  43  Mo.  479,  which  involved  the  con- 
stitutionality of  an  act  of  the  legislature  imposing  a  tax  on  incomes, 
and  it  was  held  that  such  an  act  was  not  in  conflict  with  the  above 
constitutional  requirement;  and  that  the  mandate  that  taxes  on  all 
property  shall  be  in  proportion  to  its  value,  does  not  include  every 
species  of  taxation;  that  while  it  enjoins  a  uniform  rale  in  impoa* 
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ing  taxes  on  property,  it  does  not  abridge  the  power  of  the  legisla* 
tare  to  proyide  revenne  from  othei'  sonrces.  It  has  also  been  held 
that  the  power  of  the  legislature  to  tax  all  prof essiofiff  is  tmqnecr- 
tioned,  and  the  State  might  delegate  the  authority;  b«t  it  £^onld 
be  done  in  clear  and  nnmistakable  terms.  St.  LauU  y.  Lauffhlin, 
49  Mo.  559;  Simmons  y.  StcU^,  12  id.  268. 

In  defendant's  charter  the  power  to  tax  as  well  as  to  license  and 
regnlate  express  companies  or  their  agencies  is  in  plain  terms  con- 
ferred by  the  legislature.  It  may  be  conceded  that  if  it  appeared 
that  the  power  conferred  was  simply  to  license  and  regnlate  the 
ecenpation  or  pursuit  of  express  companies,  it  would  not  authorize 
the  leyying  of  a  tax  on  the  occupation  unless  it  clearly  appeared 
that  such  was  the  legislatiye  intent  in  conferring  it.  1  DilL  292L 
But  here  the  power  to  tax  is  expressly  given,  and  hence  the  argu- 
ment of  counsel  does  not  apply.  In  exercising  the  power  thus 
delegated,  the  city  council  might  adopt  any  method  of  taxation 
which  the  legislature  might  haye  adopted,  and  as  it  has  been 
expressly  decided  that  the  legislature  might  impose  a  tax  upon 
incomes,  it  follows  that  the  defendant,  through  its  council,  mighty 
as  it  in  fact  did,  impose  a  tax  on  the  income  of  defendant,  the 
gross  receipts  being  in  effect  the  gross  income.  It  is  argued  that 
the  tax  complained  of  is  illegal,  because  under  the  ordinance  ex- 
press companies  are  taxed  in  a  different  manner  from  merchants. 
We  do  not  perceive  the  force  of  the  reasoning.  The  city  council, 
in  exercising  the  power  to  tax  the  various  classes  of  pursuits  men- 
tioned in  the  ordinance,  could  not  well  apply  the  same  rule  to  all 
of  them,  nor  do  we  think  it  was  the  purpose  of  the  legislature  to 
require  them  to  do  so.  If,  however,  the  defendant,  in  its  ordinance, 
had  provided  one  mode  of  taxing  one  express  company,  and  anotho* 
and  different  mode  for  another  company  engaged  in  the  same  busi- 
ness, such  ordinance  would  have  been  open  to  the  objection  urged 
as  destroying  equality  and  uniformity.  A  provision  in  the  Constr- 
tution  of  Louisiana  declaring  that  all  taxation  '^  shall  be  equal  and 
uniform  throughout  the  State,"  even  if  it  extends  to  municipal 
taxation,  is  not  violated  by  a  legislative  provision  authorizing  the 
taxation  by  municipalities  of  callings,  trades  and  professions,  exer- 
cised within  their  limits  ;  and  taxation  of  this  kind  is  equal  and 
uniform,  if  all  persons  engaged  in  the  same  business  are  taxed 
alike.    2  Dill.  Mun.  Corp.,  §  593. 

But  it  is  said  that  as  the  business  of  plaintiff  consisted  in 
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receiving  packages  to  be  fcransported  from  St  Joseph  to  other  points 
outside  of  the  State,  to  which  plaintiff's  line  did  not  extend,  the 
tax  npon  the  gross  receipts  of  plaintiff  was  violatiye  of  that  pro- 
vision of  the  Constitution  of  the  United  States  confiding  to  Con- 
gress alone  the  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States.  In  the  case  of  Erie  Railroad  Com^ 
pany  v.  Fennsylvaniay  15  Wall.  284,  it  was  expressly  held  that  a 
statute  of  a  State  imposing  a  tax  uj)on  the  gross  receipts  of  railroad 
companies  is  not  repugnant  to  the  Constitution,  though  the  gross 
receipts  are  made  up  in  part  from  freights  received  for  transporta- 
tion from  that  State  to  another  State  ;  that  such  a  tax  is  neither  a 
regulation  of  inter-State  commerce,  nor  a  tax  on  imports  nor  ex* 
ports,  nor  upon  inter-State  transportation. 

It  is  also  argued  that  the  tax  was  illegal,  because  the  gross  receipts 
upon  which  it  was  paid  were  not  received  by  plaintiff  ''as  a  com* 
pensation  for  the  transaction  of  such  express  business  in  the  city 
of  St.  Joseph.''  This  objection  is  based  on  the  evidence  of  one 
Worden,  who  was  the  general  agent  of  plaintiff,  who  testified  that 
he  could  not  certainly  distinguish  how  much  was  paid  to  other 
companies,  but  did  not  believe  that  the  net  earnings  of  the  plaintiff 
for  the  year  1872  exceeded  fifteen  per  cent  of  the  gross  amount, 
and  that  out  of  this  latter  amount  received  for  the  year  1872,  a 
part  was  paid  out  to  other  express  companies,  pro  rata,  for  carrying 
freight^  a  part  for  the  hire  of  hands  and  in  other  general  expenses 
in  running  their  business,  and  in  feeding  and  taking  care  of  its 
stock.  This  witness  also  testifies  that  he  made  the  quarterly  report 
for  the  company  on  the  1st  of  January,  1873.  Now,  according  to 
this  report  made  by  the  plaintiff,  the  gross  receipts  amounted  to 
the  sum  of  $11,548.70  for  the  year  1872,  and  the  tax  was  collected 
on  the  data  furnished  by  plaintiff,  and  it  matters  not  that  the  wit- 
ness testified  that  the  net  earnings  amounted  only  to  fifteen  per 
cent  of  the  gross  earnings,  the  balance  being  consumed  in  expenses^ 
etc.  It  was  the  gross  earnings  which  was  the  subject  of  the  tax, 
and  they  were  received  as  compensation  for  the  transaction  of  ex- 
press business,  although  a  considerable  part  thereof  may  have  been 
consumed  in  expenses  incurred  in  conducting  it  If,  even  in  strict- 
ness, the  amounts  paid  toother  companies  pro  rata, tor  transporta- 
tion out  of  the  State,  should  have  been  deducted  from  the  gross 
receipts  of  plaintiff,  it  should  have  been  done  by  the  company 
when  required  under  oath  to  make  a  statement  on  the  first  day  of 
January,  as  to  the  gross  receipts  for  the  business  of  the  previous  year* 
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TTnder  the  Tiews  above  ezpresBed,  it  is  wholly  immaterial  whether 
the  payment  of  the  tax  soaght  to  be  recovered  back  was  voluntary 
or  involuntary.  Assuming  the  payment  to  have  been  made  invol- 
untarily,  still  the  plaintiff  could  not  recover  unless  the  tax  was 
illegal  and  unauthorized,  and,  as  we  perceive  no  illegality  in  the 
tax,  either  for  want  of  power  in  the  city  council  to  impose  it,  or  in 
the  manner  in  which  it  was  imposed,  the  judgment  will  be  affirmed, 
with  the  concurrence  of  the  other  judges.       Judgment  affirmed. 


State  v.  Davis. 
(eeMo.  tti.) 

Criminal  law —  dtfendan^s  wUver  offaSL  panel  ofjurore. 

On  the  trial  of  an  indictment,  the  prosecuting  attorney  propoeed  to  go  to  trial 
with  less  than  the  legal  namber  of  names  of  Jurors  in  the  box  to  be  drawn 
from.  The  defendant's  attorney  consented.  The  prisoner  being  convicted, 
held,  HukX  such  consent  did  not  validate  the  conviction.* 

TNDIOTMENT  for  robbery.    The  opinion  states  the  facts. 

B.  L.  Woodson  and  Rueker  Bro8.y  for  appellant. 

cT*.  L.  Smithy  attorney-general,  for  the  State,  cited  State  v.  Mar* 
shall,  36  Mo.  400 ;  State  v.  Hays,  23  id.  287;  State  v.  Holme,  54  id. 
153;  State  v.  Jackson,  12  La.  Ann.  679  ;  State  Y.Vester,  23  id.  620; 
State  v.  Aanom,  id.  621 ;  People  v.  Coffman,  24  Oal.  230;  Profiatt 
on  Jury  Trials,  §  198. 

Shbbwood,  0.  J.  Defendant  was  indicted  for  robbery  in  the  first 
degree,  convicted,  and  his  punishment  assessed  at  the  lowest  statu* 
tory  limit 

I.  When  the  defendant  was  arraigned,  there  were  but  24  of  the 
regular  panel  of  jurors  in  the  box  ;  seeing  this,  the  court  ordered 
the  marshal  to  summon  six  additional  ones,  whereupon  the  prose- 
cuting attorney  asked  the  attorneys  of  defendant  to  waive  the 
bringing  in  and  swearing  of  the  six  additional  ones,  which  defend* 
ant's  attorneys  consented  to  do.  Thereupon  the  prosecuting  attor* 
ney  struck  off  three  men,  and  the  defendant's  attorneys  nine  men, 
and  the  remaining  twelve  were  sworn  as  a  jury.     In  indictments 
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for  the  ofEeoifle  chai^d,  the  accused  is  entitled  to  a  panel  of  30 
jnroiB.  It  is  provided :  There  shall  be  summoned  and  retnmed  in 
every  criminal  cause  a  number  of  qualified  jurors  equal  to  the 
number  of  peremptorj  challenges^  and  twelve  in  addition  ;  and  no 
party  shall  be  required  to  make  peremptory  challenges  before  a 
panel  of  such  number  of  competent  jurors  shall  be  obtained.    3 

w.  s.  iioa,  §  7. 

The  minimum  of  punishment  for  robbery  in  the  first  d^;ree  is 
ten  years  (1  W.  S.  456^  §  23}  ;  and  as  '^  no  limit  to  the  duration  of 
such  imprisonment  is  declared,  the  defendant  was  entitled  to 
twelve  peremptory  challenges  (2  id.  1102,  §  4),  and  the  State  to  six. 
Id.,  §  6.  The  court  should  have  enforced  the  order  for  summoning 
«ix  additional  jurors^  and  promptly  rebuked  the  prosecuting  attorney 
when  making  his  improper  proposal  to  the  opposing  counsel. 
When  one  indicted  for  a  felony  appears  for  his  trials  he  comes  into 
the  court  room  bearing  the  stigma  of  an  indictment^  every  eye  is 
fixed  on  him  with  scrutinizing  suspicion ;  he  is  decidedly  below 
par,  carries  weigh t,  and  ^Ms  under  a  cloud/'  Though  technically 
free  and  presumptively  innocent,  the  beneficent  presumptions  of 
the  law  avail  him  but  little;  morally  he  is  in  chains.  He  in,  there- 
fore^ in  no  condition  to  object  to  scarcely  any  thing  which  the  pros- 
ecuting attorney  may  propose,  without  incurring  the  hazard  of 
increasing  the  suspicion  which  already  clusters  around  him,  and 
thus  fatally  prej  udicing  his  cause.  The  very  term  ^*  waiver  "  imports 
a  voluntary  aoty  and  an  act  cannot  be  thus  denominated  when  pei> 
formed  under  conditions  of  practical  compulsion.  If  the  accused 
fails  to  object  to  an  improper  proposal  coming  from  the  represen* 
tative  of  the  State,  he  thereby  loses  a  right  guaranteed  to  him  by 
the  law.  If  he  objects,  he  thereby  jeopards  his  right  to  an  impar- 
tial trial  by  jury,  guaranteed  to  him  by  the  Constitution.  Under 
euch  circumstances,  to  hold  the  prisoner  bound  by  an  involuntary, 
80-called,  and  extorted  consent,  would  be  purely  farcical,  and  the 
merest  mockery  of  justice.  We  do  not,  by  the  above  remarks, 
intend  to  be  understood  as  meaning  that  the  accused  may  not  vol- 
untarily, and  of  his  own  head,  waive  any  right,  short  of  a  constitu- 
tional one  ;  but  we  do  mean  to  assert  that  such  waiver  must  be  one 
in  deed  and  in  truth  ;  in  reality,  not  alone  in  name  and  appear- 
ance; not  made  as  the  result  of  what  is,  in  effect,  an  intimidatory 
suggestion  of  the  prosecuting  attorney.  Brotanlee  v.  Hewitt,  1 
Mo.  App.   360 ;    T&rry  v.  Buffingion,  U  Q^   837.      In  State  y. 
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HaySy  ^  Mo.  287»  there  was  a  fall  panel  upon  which  the  right  of 
peremptory  challenges  could  be  exercised.  In  the  State  y.  Holme, 
54  Mo.  153,  the  judgment  was  reversed,  because  of  non-compli- 
ance with  the  statute  requiring  that  the  first  twelve  names  remain- 
ing on  the  list  should  be  recorded.  Two  of  such  names  were  not 
thus  recorded,  and  the  error  was  held  fatal.  It  is  true  objection 
was  made  at  the  time,  but  the  opinion  seems  to  be  based,  for  the 
most  part,  on  the  clear  and  needless  violation  of  a  plain  statutory 
provision.  In  the  State  v.  Mansfield,  41  Mo.  470,  it  was  said,  when 
speaking  in  general  of  the  right  of  the  accused,  "  that  the  prisoner 
is  not  in  a  condition  to  exercise  a  free  and  independent  choice  with- 
out often  creating  prejudice  against  him:"  and  the  remarks  of 
Abbott,  0.  J.,  in  King  v.  Wool/,  1  Chit.  401,  are  cited  with  ap- 
proval, as  to  the  evident  impropriety  of  the  prosecuting  oflScer 
making  a  request  of  the  defendant  to  which  he  cannot  fail  to  ac- 
cede without  injuriously  affecting  him.  If,  in  the  case  at  bar,  we 
give  sanction  to  a  course  of  conduct  which  deprives  the  defendant 
of  three  peremptory  challenges,  because  the  prosecuting  attorney 
suggests  it,  the  same  principle,  pushed  to  its  logical  conclusion, 
would,  upon  a  like  suggestion,  deprive  him  of  all  peremptory  chal 
lenges.  The  statute  is  very  plain  and  of  very  easy  observance,  and 
the  administration  of  public  justice  will  be  best  observed  by  com- 
pelling prosecuting  officers  to  keep  within  the  line  of  their  legiti- 
mate duty.  This  is  only  one  of  numerous  instances  where  the 
attorney-general  is  called  upon  to  perform  the  onerous  task  of 
offering  argument  in  attempted  justification  of  the  acts  of  his  sub- 
ordinates. All  necessity  for  this,  as  well  as  the  large  accumulation 
of  criminal  costs  which  it  entails  upon  the  State,  can  be  readily 
obviated  by  simply  observing  that  which  the  statute  enjoins  ;  that 
and  nothing  more.  And  the  sooner  this  is  understood  by  those  who 
in  the  lower  courts  represent  the  State,  the  better  will  it  be  for  her 
financial  welfare.  Under  the  old  circuit  attorney  system,  these 
depai'tures  from  statutory  provisions  were  by  no  means  frequent ; 
now,  however,  under  the  new  regime,  they  are  so  common  as  to  fail 
to  excite  comment. 

[Two  minor  points  omitted.] 

As  the  cause  must  be  retried  because  of  the  first  mentioned 
error,  we  forbear  further  comment  on  the  evidence,  reverse  the 
judgment  and  remand  the  cause.    All  concur. 

Judgment  reversed. 
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MoBba  v.  Thb  Mayor,  Era 

(BQOa  186) 
Criminal  law — atUrtfoi$  acqu^ 

Aoqaittal  in  m  State  court  on  a  prosecatlon  by  the  State  for  aannlt  and  battery 
will  not  protect  the  accased  from  sabaeqaent  trial  and  conviction  in  a  rnani- 
cipal  police  coart,  under  a  city  ordinance,  upon  the  diarge  of  dlaorderly 
conduct  in  fighting,  though  the  same  transaction  and  state  of  facte  be  in* 
ToWed  in  both  trials. 

/^HARGE  of  disorderly  conduct.    The  opinion  states  the  fiicts. 

W.  A.  Hawhinsi  Allen  Fort  and  Pehr  Lamar,  for  plaintiff  in 
error. 

B.  P.  HoUtSf  for  defendant 

Bleoklby,  J.  In  a  special  criminal  oonrt  (provided  for  bj  the 
act  of  1873,  Pamph.,  p.  240),  exercising  jurisdiction  over  mis- 
demeanors committed  within  the  militia  district  in  which  the  citj 
of  Americns  is  situated,  a  prisoner  was  duly  tried  for  the  ofFense  of 
assault  and  battery,  and  acquitted.  The  accusation  was  based  on 
the  general  law  of  assault  and  battery,  and  was  in  the  name  and 
behalf  of  the  people  of  Georgia.    Afterward,  the  prisoner  was  put 
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upon  trial  before  the  mayor  of  AmericoB,  chaiged  by  the  mayor 
and  city  oonncil  with  violating  a  city  ordinance  by  disorderly  con- 
dncty  in  fighting  within  the  city.  The  plea  of  former  acqaital 
was  relied  upon,  as  well  as  the  plea  of  not  guilty.  The  corpora- 
tion made  out  a  case  against  him,  by  proving  a  certain  fight  in 
which  he  participated.  The  fight  took  place  within  a  dwelling- 
house,  at  or  near  the  door,  and  occurred  late  at  night — about  3 
o'clock,  A.  V.  There  were  blows,  a  struggle  and  some  noise.  The 
prisoner  introduced  a  copy  of  the  proceedings  in  the  District  Court 
showing  his  acquittal,  in  that  court,  of  assault  and  battery,  and 
offered  testimony  to  prove  that  the  prosecution  in  that  court  was 
for  the  same  transaction,  and  involved  the  same  state  of  facts  as 
the  case  on  trial  —  that  the  two  offenses  were,  in  fact,  one  and  the 
same.  The  mayor  rejected  the  testimony,  and  sentenced  the  pris* 
oner  to  a  penalty  under  the  city  ordinance.  He  thereupon  applied 
for  a  certiorari,  which  was  refused.  That  refusal  is  complained 
of. 

Only  one  ground  of  certiorart  is  insisted  on,  and  that  is  the  rejec- 
tion of  testimony  going  to  support  the  defense  of  former  acquittaL 
In  the  trial  had  before  the  State  tnbunal  (the  criminal  court  of 
the  militia  district)  the  prisoner's  conduct  was  compared  with  the 
general  Penal  Code  of  the  State,  and  was  found  not  to  be  violative 
of  that  Code.  In  the  trial  before  the  mayor,  the  same  conduct 
was  compared  with  the  city  ordinances  of  Americus.  The  inquiry 
in  the  former  trial  was  whether  he  had  committed  an  assault 
and  battery;  in  the  latter,  it  was  whether  he  had  committed  dis- 
orderly conduct  in  fighting.  Disorderly  conduct  in  fighting  may 
include  an  assault  and  battery  by  the  particular  party  to  the  fight 
who  happens  to  be  on  trial,  or  it  may  not.  In  this  instance  it  did 
not.  That  much  was  ascertained  by  the  acquittaL  But  the  city 
was  concerned  with  the  alleged  criminal  transaction,  not  as  an 
assault  and  battery  but  as  disorderly  conduct  within  the  limits  of 
a  municipal  corporation  where  the  preservation  of  good  order  is 
matter  of  local  police.  The  prisoner  may  have  acted  contrary 
to  sound  and  wholesome  police  though  innocent  of  an  assault 
and  battery.  He  might  not  have  been  obliged  to  fight  when  and 
where  he  did,  or  with  the  degree  of  disturbance  and  noise  that 
attended  the  combat.  He  engaged  in  the  business  in  the  dead  hours 
of  the  night.  Perhaps  he  could  have  put  it  off  till  the  return  of 
day-light  A  night  fight  in  a  city  is  disorder  of  a  grave  character! 
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especially  when  attended  witb  uproar.  In  policing  such  an  occur* 
rence,  it  must  be  searched,  not  for  an  assault  and  battery  merely, 
but  for  all  the  criminal  elemeuts,  however  vague  and  minute,  that 
militate  against  good  order.  Municipal  government  stands  be- 
tween the  family  and  the  State.  It  is  in  aid  to  both,  and  partakea 
of  the  nature  of  both.  Police  ordinances  ai*eat  once  family  rules 
on  a  large  scale,  and  State  laws  on  a  small  scale.  The  city  magis* 
tracy  will  not  take  cognizance  of  all  misbehavior  that  a  discreet 
parent  would  notice  and  correct  in  his  household  ;  neither  will  it 
pass  by  all  that  the  State,  has,  or  all  that  it  has  not,  made  penaL 
Its  chief  function  in  matters  of  police  is  to  apply  discipline,  both 
preventive  and  punitive,  where  the  authority  of  the  family  cannot 
be  exerted,  and  where  the  authority  of  the  State,  as  such,  has  not 
been  put  foi'th  otherwise  than  by  creating  the  municipality,  and 
clothing  it  with  power.  This  statement  is  not  exhaustive,  for  much 
that  lies  within  the  family  authority  may  be  brought  within  the 
city  ordinances  also,  either  for  the  purpose  of  aiding  that  authority 
when  willing,  or  of  keeping  order  without  its  assistance  when  it  is 
indolent  or  unwilling.  So,  on  the  other  hand,  many  transactions  that 
are  made  penal  by  the  general  law  of  the  State  may,  at  the  same 
time,  afford  material  for  a  proper  police  ordinance.  The  State 
may  deal  only  with  the  central  element  of  a  transaction  which  is 
fringed  all  round  with  adjuncts  that  ought  to  be  prohibited  by 
ordinance  as  highly  mischievous  to  the  quiet  of  municipal  society* 
In  the  country,  such  adjuncts  might  not  need  repression,  for  there 
they  might  be  comparatively  harmless.  In  a  city,  we  think,  a  man 
may  fight  in  a  way  to  violate  an  ordinance,  without  being  guilty  of 
an  assault  and  battery.  We  take  it  for  granted  that  there  was  a 
valid  ordinance  applicable  to  the  case,  as  nothing  to  the  contrary 
is  suggested  in  the  record. 

Oited  by  counsel :  Gooley  on  Const  Lim.  199,  and  notes.  Com* 
pare  Floyd  v.  EaiorUony  14  Ga.  354;  Savannah  v.  HiMsey,  21  id.  80; 
Jenkins  v.  Tbamasvitte,  35  id.  145;  Jfiason  v.  Augusia,  38  id.  542; 
£eich  Y.  Siate,  53  id.  73. 

Judgment  affirmed. 
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SviTH  y.  Thb  Statb. 

(W  Ga.  613.) 
Criminal  law  —  terdiet  in  absence  of  prieoner. 

After  the  Joiy  have  disperaed,  with  the  prisoner's  consent,  leaving  the  Terdid 
with  the  foreman,  to  be  retomed  by  him  into  court,  it  is  not  indispensable 
that  the  prisoner  should  be  present  when  the  act  of  return  takes  place  in 
pursuance  of  the  consent ;  and  though  he  be  confined  in  jail  at  the  time,  the 
verdict  will  not,  on  that  account,  be  illegal.    (See  note,  p.  S94.) 

CONVICTION  of  assault  with  intent  to  murder.     Motion  for  a 
new  trial  was  oYerruled,  and  defendant  excepted.    The  remain* 
ing  facts  appear  in  the  opinion. 

W.  A.  Hawkins,  J.  R,  McClesky,  Simmons  £  Simmons,  for  plain- 
tiff in  enxir. 

0.  B.  Hudson,  solicitor-general,  and  B.  P.  Hollis,  for  the  State. 

Bleoklet,  J.  1.  There  was  a  consent  for  the  jury  to  disperse 
after  the  verdict  was  agreed  upon,  and  for  the  verdict  to  be  returned 
into  court  by  the  foreman  next  morning.  This,  in  effect,  was 
to  bring  the  trial  to  an  end  when  the  jury  made  a  verdict  and  sepa- 
rated. 49  Ga.  458.  From  that  time  forth,  the  strict  legal  harness 
was  off,  and  the  consent  was  to  have  its  consequences,  one  of  which 
was,  that  the  right  to  poll  the  jury  was  gone.  6  Ga.  458;  36  id. 
380.  The  waiver  of  that  right  was  a  necessary  incident  of  the  con- 
sent, after  the  jury  had  separated  in  pursuance  of  instructions  from 
the  court,  founded  on  the  same.  It  was,  doubtless,  an  irregularity 
to  receive  the  verdict  in  the  absence  of  the  prisoner.  He  ought 
to  have  been  brought  from  the  jail,  so  as  to  be  present  at  the  recep- 
tion. But  we  think  it  was  merely  an  irregularity,  and  that  no 
matter  of  substance  was  involved.  Having  sun*endered  his  right  to 
poll  the  jury,  no  other  of  any  value  to  him  remained,  for  the  exer- 
cise or  protection  of  which  his  presence  was  important.  Had  he 
been  in  court,  the  result  must  have  been  the  same  as  it  was.  Noth- 
ing took  place  in  his  absence,  but  the  mechanical  act  of  receiving 
the  verdict,  as  the  consent  had  provided  it  should  be  received.  If 
Vol.  XX  VIT  —  50 
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he  had  been  present,  the  act  would  have  been  no  less  mechanicaL 
In  Nolan's  Case,  53  6a.  137;  55  id.  521;  21  Am.   Bep.  281,  the 
event  contemplated  did  not  happen. 
[Omitting  minor  points.] 

Judgn\ent  affirtned. 

Nor  vr  the  Bbpobtbb.— See  8taU  ▼.  fFMte,  ante,  p.  137.  In  Luneh  ▼.  CommomweaMK  * 
W.  Not.  Cm.  80Sii  it  was  held  not  to  be  sroond  tor  an  order  In  arrest  of  Judgment  that  the 
defendant  In  an  indictment  for  larceny,  who  was  out  <m  baO,  failed  to  appear  npon  call 
when  the  juiy  returned  with  their  Terdiot,  and  that  the  rerdiot  was  reoeired  and  sentence 
pronounced  In  Us  absence.  Aohsw,  0.  J.,  whodeliTered  the  opbilon  of  the  oourt^  rerlewed 
the  history  of  the  criminal  law  of  the  State  relating  to  larceny,  and  showed  that  that 
offense  was  not  **one  of  those  offenses  which  In  this  State  were  tried  In  the  solemn  fonns 
of  the  court  of  England  required  I7  the  act  of  1718  to  be  adopted  In  cases  then  dedared  to 
be  capital.**  In  Jacobs  t.  Com.,  6  8.  ft  R.  810,  It  was  held  that  upon  an  taidlctment  for  lar- 
ceny it  was  not  neoessary  any  arraignment  should  appear  of  record.  The  law  Is  stated  by 
Bishop  (1  Crim.  Pro.,  %  875)  as  follows :  '  'If  Imprisonment  Is  to  be  InfUoted,  or  any  other 
punishment  higher  than  a  fine,  whether  the  crime  Is  treason,  felony,  or  misdemeanor,  the 
defendant  must  be  personally  present."  And  Wliarton  says  (8  Or.  L.  2849):  "  The  better 
▼lew  Is  that  In  capital,  if  not  In  all  feloniee,  the  record  must  show  that  the  dettaidant  was 
present  at  trial,  verdict  and  sentence.  '*  That  he  must  be  present  upon  an  indioCaisnt  fov 
bnil^aiy  Is  still  the  law  In  PenuHylTania.    Prine  t.  Com^  6  Harris,  Ktt. 


Bheppebd  y.  Thb  Gouktt  Oomkissiokebs  of  Sumftbb. 

(BOGa.888.) 

CoMiUutianal  law — Jnmneu  UdetiMe. 

A  State  Btatate  requiring  anj  person  engaged  in  hiring  laborers  in  the  State 
for  employment  beyond  the  limits  of  the  same  to  procure  a  license  and  paj 
therefor  one  hundred  dollars,  and  making  it  penml  to  carry  on  the  basiness 
without  such  license,  is  constitutional.  Money  properly  paid  into  the 
ooant/  treasury,  hj  a  person  who  has  applied  for  and  obtained  the  license, 
cannot  be  recovered  back,  hj  mandamus  or  otherwise. 

APPLICATION  for  mandamiis.     The  facts  are  stated  in  the 
opinion. 

8.  C.  Elam,  for  plain  tifFs  in  error. 
B.  P.  BolKs,  for  defendants. 

Blboklbt,  J.     The  act  of  Pebmary  16,  1876  (Pamph.  17)» 
defines  an  emigrant  agent  to  be  any  person  engaged  in  hiring 
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laborers  in  this  State,  to  be  employed  beyond  the  limits  of  the 
same.  It  provides  for  a  license,  on  payment  of  tlOO  into  the 
county  treasury,  and  makes  it  penal  for  any  person  to  carry  on  the 
business  of  an  emigrant  agent  without  first  obtaining  a  license. 
In  January,  1877,  the  plaintiffs  in  error,  under  the  threat  and  the 
fear  of  being  prosecuted  and  punished  for  carrying  on  business 
without  a  license,  complied  with  the  act,  and  their  money  went 
into  the  county  treasury.  They  immediately  applied  to  the  county 
commissioners  for  an  order  upon  the  treasurer  to  refund  it  The 
commissioners  refused,  and  thereupon  the  plaintiffs  petitioned  for 
a  mandamus.  At  the  hearing,  all  the  facts  in  the  petition  being 
admitted,  the  Superior  Court  refused  the  writ  This  refusal  is 
alleged  to  be  erroneous. 

The  plaintiffs  say  the  act  of  1876  is  unconstitutional,  and  that, 
as  they  paid  their  money  under  it,  and  in  fear  of  prosecution,  they 
are  creditors  of  the  county  for  the  amount,  and  can  recover  it  back. 
If  they  had  a  right,  whether  their  appropriate  remedy  would  be 
mandamus,  in  the  first  instanoBy  we  need  not  consider.  The  act 
seems  to  us  constitutional  It  requires  a  license  as  preliminary  to 
carrying  on  a  certain  business,  and  exacts  a  license  fee  of  one  hun* 
dred  dollars,  which  fee  becomes  county  revenue.  Whoever  engages 
in  the  business  is  equally  subject  to  the  terms  and  provisions  of  the 
act.  No  discrimination  is  made  in  favor  of  residents  over  non- 
residents. It  is  said  that  the  discrimination  lies  in  requiring  an 
expensive  license  as  a  condition  of  hiring  laborers  within  the  State 
to  be  employed  beyond  the  State,  without  imposing  a  like  burden 
on  hiring  for  employment  within  the  limits  of  the  State.  But  the 
license  required  is  for  carrying  on  a  business;  and  it  does  not  appear 
that  hiring  for  internal  employment  has  become  a  business  here,  or 
is  pursued  as  such  by  any  person  or  persons.  This  is  enough  to 
dispose  of  the  objection.  But  if  it  were  otherwise,  no  authority 
has  been  dted,  and  we  know  of  none,  that  would  prevent  the 
State  from  acting  upon  occupations  (carried  on  within  the  State) 
in  a  way  to  incumber  some  of  them  with  a  tax  or  license  fee,  and 
leave  other  occupations,  dissimilar  in  tendency,  though  not  in 
nature,  to  the  free  will  of  those  who  might  be  inclined  to  engage 
in  them.  Suppose  two  rival  establishments  were  in  active  opera« 
tion  in  our  midst,  one  engaged  in  offering  the  laboring  population 
inducements  to  leave,  and  the  other  engaged  in  offering  them 
inducepients  to  remain,  could  not  the  State  discriminate  between 
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the  two  in  police  and  fiscal  legislation  P  Would  she  be  ol^liged  to 
grant  the  same  indulgence,  and  show  the  same  favor,  to  an  instru- 
mentality which  tended  to  depopulate  her  territory,  as  to  one  of 
opposite  tendency?  It  is  true,  that  to  go  out  of  the  State  for 
employment  is  not  necessarily  to  remove  or  withdraw  permanently; 
but,  doubtless,  a  large  percentage  of  hirelings  who  go  out  on  con- 
tracts of  employment  never  return.  Persons  who  make  it  a  busi- 
ness to  hire  laborers  here  for  employment  elsewhere  may  be  required 
to  procure  and  pay  for  a  license.  On  the  general  subject,  see 
Oooley  on  Tax.  384;  Home  Itis.  Co.  v.  Augusta,  50  Ga.  530. 

Judgment  affirmed* 


Thb  City  of  Atlanta  v.  Wilbok. 

(BO  Ga.  644.) 

NegHffenee — munidpdl  eorparcttum  —  runatea^  hone. 

The  plaintiff's  horse  took  fright,  turned  over  his  buggj,  and  threw  it  down 
the  embankment  of  the  street  npon  wliich  he  was  driying,  and  thus  he  was 
injared.  Held,  that  if  the  cltj  was  negligent  in  constructing  the  embank- 
ment, in  not  providing  it  with  necessary  railing  or  other  means  of  protection, 
and  in  not  keeping  the  street  in  safe  condition,  and  such  negligence  was  th« 
leal  cause  of  the  injury  (the  jury  being  the  judge  of  these  matters  as  ques- 
tions of  fact),  the  plaintiff  had  a  cause  of  action.    (Ses  note,  p.  898.) 

A  CTION  for  negligence.     The  case  is  stated  in  the  opinion. 

W.  T.  Newmariy  for  plain  tiflf  in  error. 

L.  J.  Oreen  £  Son,  Jno.  T.  Glenn,  McOay  A  Tripye,  for  de» 
fendant. 

Blboklet,  J.  The  declaration  was  demurred  to  generally,  and 
the  demurrer  was  overruled.  The  question  is^  whether  any  cause 
of  action  is  set  forth.  The  case  made  is  this:  Harris  street,  one  of 
the  public  streets  of  the  city,  is  fifty  feet  wide.  Near  where  it 
crosses  a  branch,  the  city  has  thrown  up  an  embankment  in  the 
street,  ten  feet  high  and  two  hundred  yards  long.  This  embank- 
ment is  only  thirty-five  feet  wide,  fifteen  feet  of  the  street  being 
below  the  embankment    The  city  has  n^leoted  to  erect  any  rail* 
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ing  or  other  means  of  protection  along  the  embankment,  for  the 

safety  of  yehicles.     To  do  this  was  its  duty;  the  failure  was  negK- 

gencBy  and  such  negligence  caused  the  injury  now  complained  of. 

It  was  the  duty  of  the  city  to  keep  the  street  in  safe  condition 

By  reason  of  the  city's  negligence  and  carelessness  in  erectin| 

the   embankment  and   leaving  it  in  the  unprotected  conditioq 

described,  the  plaintiff  has  been  damaged  the  sum  of  $10,000,  ia 

this :  on  the  30th  of  June,  1875,  he  was  driving  his  buggy,  witl^ 

himeelf  and  three  small  children  in  the  same,  along  said  streeti 

upon  the  embankment,  when,  without  fault  or  negligence  on  hit 

part,  the  horses  attached  to  the  buggy  became  frightened  at  thf, 

blowing  of  a  steam  whistle  in  a  manufacturing  establishment,  an< 

made  a  sudden  and  unexpected  jerk,  detaching  a  single-tree  (th€ 

same  being  in  good  order),  which  struck  against  the  legs  of  one  oC 

the  horses,   causing  him  to  turn  suddenly  and  upset  the  buggy^ 

throwing  it  down  the  embankment,  and  thereby  dislocating  tht 

right  knee  of  the  plaintiff,  and  causing  other  injuries  to  himsek 

and  his  children.     The  injury  to  the  knee  is  permanent,  has  mad^ 

his  leg  crooked,  and  will  cause  him  pain  and  suffering  as  long  as  hm 

lives.    He  has  been  subjected  to  great  expense  and  loss  of  time 

has  been    compelled   to  pay  physician's  bills  to  the  amount  or 

$500 ;  has  been  confined  to  his  bed  for  two  months,  and  is  stil 

unable  to  walk  about  and  attend  to  business,  and  is  suffering  greaif 

bodily  pain.    He  could  not  prevent  the  fright  of  the  horses,  noy 

the  detaching  of  the  single-tree. 

It  will  be  observed  that  the  declaration  alleges  negligence  on  tlw 
part  of  the  defendant,  specifies  in  what  it  consisted,  and  avers  thai 
it  caused  the  injury.  The  demurrer  admits  all  this  to  be  true,  as 
well  as  the  nature  of  the  injury,  the  plaintiff's  freedom  from  fault, 
and  the  fact  and  extent  of  his  damage.  In  Georgia,  negligence  ii, 
held  to  be  a  question  of  fact  for  the  jury.  We  have  no  doubt  that 
the  declaration  is  sufficient  in  law,  if  the  jury  shall  believe  it  fully 
proved.  It  will  be  for  them  to  decide  whether  the  street,  under  all 
the  circumstances,  was  less  safe  than  it  should  have  been,  and 
whether  its  unsafe  condition  was  the  real  cause  of  the  injury.  The 
city  was  bound  to  ordinary  and  reasonable  diligence,  and  the  plain- 
tiff was  entitled  to  such  protection  as  that  diligence  would  afford — 
nothing  more  and  nothing  less.  Negligence  contributing  to  the 
injury  would  render  the  defendant  liable,  but  any  negligence  which 
did  not  harm  the  plaintiff  would  be^  as  to  him,  as  if  it  were  nob 
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The  whole  matter  is  for  the  jury^  under  proper  instractions  from 
the  bench. 

Cited  for  plaintiff  in  error  :  What  demnrrer  admits,  4  Ght.  520; 
49  id.  419 ;  Code,  §  3332  ;  Stephens'  PI.  143.  Negligence  as  cause 
of  injury,  Dill,  on  Mun.  Corp.,  §  788 ;  MitcheU  v.  Black,  7  Gray, 
100, 104 ;  Howard  t.  BridgewateTy  16  Pick.  189;  Sliepherd  y.  CTtd- 
sea,  4  Allen,  113  ;  THius  y.  NortKbridge,  97  Mass.  258,  266 ;  Fogg  y. 
Nahani,  98  id.  578 ;  Underwood  v.  Brown,  106  id.  298  ;  Moore  v. 
Abbott,  32  Me.  46 ;  Farrar  v.  Oreene,  id.  574  ;  MouUon  y.  San/ord, 
51  id.  127 ;  Jackson  y.  BeOevieu,  30  Wis.  250 ;  Cog  y.  U.d  8.  R. 
R.  Co.,  23  Barb.  643  ;  Daniels  y.  Atkins,  55  Oa.  609  *  Whart  on 
^^g'}  §  103,  et  seq. 

For  defendant :   Palmer  y.  Andaver,  2  Cnsh.   600 ;  Winship  y. 

Enfield,  42  N.  H.  197 ;  Manderschid  y.  Dubuque,  25  Iowa,  108 ; 

Lcicon  y.  Page,  48  HI.  499 ;  Joliet  y.  Verley,  35  id.  63  ;  Am.  Law 

Times,  June,  1876,  p.  92  ;  Code,  §§  2972,  3072  ;  Flanders  y.  Meaih, 

27  Oa.  358. 

Judgment  affirmed. 

NoTBBnrTHBKcpoRTBB.— OntheTezedqaestionof  the  liability  of  munidpal  eorpora- 
tlon  (or  an  injury  produced  by  a  defect  in  a  street  to  a  runaway  horK,  the  recent  dlaeaa- 
akm  of  the  New  York  Oourt  of  Appeals  In  the  case  of  Ri^ig  t.  The  OUy  of  Cohon  decided 
April  15, 1879,  is  in  harmony  with  the  prindpsl  case.  The  following  abstract  of  it  is  fhmi 
19Alb.L.  Jour.  858: 

Hie  plaintiir  was  driring  a  blind  horse  harnessed  to  a  sieigfa  on  the  street  of  a  dty;  the 
street  was  thirty  feet  wide  between  curbs  ;  on  the  west  side  there  was  a  heap  <A.  ashes 
twenty  feet  wide,  three  feet  high,  and  extending  eleven  feet  into  the  street,  leaving  a  road- 
way of  ninteen  feet ;  a  loaded  wagon  was  coming  southerly  next  the  ashes,  leaving  about 
twelve  feet  dear;  the  plaintilTs  horse,  fioing  north,  became  frightened,  and  began  to  run; 
the  plaintiff  was  unable  to  restrain  or  guide  him,  and  he  ran  so  near  a  hydrant  on  the  east 
side,  opposite  the  wagon,  as  to  strike  thenonle  with  the  cross-bar  of  the  slolgh,  and  plain- 
tiff was  thrown  against  the  hydrant  and  injured  ;  the  referee  found  that  the  plaintiff  was 
free  from  fault,  and  that  the  dty  was  In  fault  for  suffering  the  ashes  in  the  street,  and  for 
suffermg  the  hydrant  nonle  to  project  into  the  street.  Held,  that  as  to  the  hydrant  the 
finding  was  erroneous,  the  nossle  projecting  onl^  four  indies  over  the  gutter;  and  it  not 
appearing,  or  being  found  that  the  ashes  caused  the  accident,  no  liability  can  be  based  od 
thenegligence  of  the  dty  in  respect  to  that.  The  dty  Is  not  bound  to  fbrnlsh  roads  safe 
for  horses  to  run  away  upon,  but  to  furnish  reasonably  safe  roads,  and  If  it  does  not.  and 
a  travdier  is  injured  In  consequence  of  a  culpable  defect  in  the  road,  it  is  no  defense  that 
his  horse  was  mnni^  away  at  the  time.  In  Massadiusette,  Maine  and  Wisoonsia,  munici- 
pal corporations  are  not  bound  to  make  thdr  roads  so  that  traveDers  shall  be  safe  wheo 
thdr  horses  are  unmanageable.  fMghtened  or  running  away.  Jtfouttmi  v.  Inhab.  of  San* 
/orri,  51  Me.  1S7:  iTtehote  v.  Tnhab.  of  AihtM,  66  id.  408;  PerMnM  v.  Ivhaib.  of  FayttU^m 
Id.  156;  Davi»  v.  Inhdb.  of  DutUeu,  4  AHen,  668;  THtus  v.  Ihhah.  of  Northhttdoe,  97  Masa.  898; 
Pngg  v.  Inhnb.  of  ITahanU  98  id.  578;  Murdnek  v.  Inhab.  of  Warwiekn  4  Gray,  178; 
Dnher  r  Inhab.  of  FUehburg,  29  Wis  675;  Houfe  v.  Inhab.  of  FuUm,  99  id.  996;  9  Am. 
Bep  568.  But  Ih  Vermont.  New  Hampshire,  Connecticut,  Missouri,  Pennqrivania,  and 
Upper  Canada,  a  dilTerent  rule  prevails.  Boldwfn  v.  TumpOte  Co.,  40  Conn  988;  HiiU  v* 
Cttv  of  Kanms,  54  Mo.  601;  14  Am.  Rep.  487;  Htifit  v.  Town  of  PMonol,  9  Vt.  411;  WifuMp 
T.  Cn)ldd,  49N.  H.  197;  Hey  ▼.  City  of  PhOadOpMa^  81  Penn.  8t.  44;99  Am.  Rep.  798) 
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Aenoood  ▼.  OUiy  of  HdmaUm,  87  U.  O.  Q.  B.  410.  Wheo  twocauae*  oombliie  to  produce 
•B  injmy  to  a  tniTeller  upon  a  bJghway,  both  of  which  are  In  their  nature  proximata, 
the  one  being  a  culpable  defect  in  the  highway,  and  the  other  some  occurrence  for  which 
neitheriiarty  is  recnonsible,  the  munldpaUtj  is  liable  provided  the  injuiy  would  not  haT0 
been  suatained  but  for  such  defect. 
To  the  same  effect  is  WUnn  ▼.  Cdy  of  AtkmioL,  00  Qa.  478.  There  the  court  say: 
**  It  seems  that  the  court  was  also  of  opinion  that  where  there  was  a  runaway  of  plain* 
tUTs  team  there  could  be  no  recovecy,  no  matter  what  was  the  negligence  of  defendant  in 
respect  to  the  streets  —  or  in  other  words,  as  the  assignment  of  error  has  it,  that  <  in  a 
ease  where  a  swingie'trDe  becomes  detached,  and  horses  are  frightened  and  run  away,  and 
ran  over  an  embankment,  as  in  this  case,  a  plaintiff  cannot  recover  damages.*  In  our 
Judgment,  this  ruling  is  too  strong.  There  mi^t  be  a  case  where  the  swingle-tree  did 
become  detached,  and  the  horses  did  run  away,  and  where  the  dty  would  be  liable.  Con* 
cede  that  this  embankment  was  not  so  wide  as  it  is,  and  much  higher  from  the  level  of 
the  natural  ground,  and  an  accident  happened  and  horses  ran  away,  and  the  faulty  plan 
or  stnicture  of  the  grading  waa  the  real  cause  of  the  damage,  there  could  be  a  recoveiy, 
notwithstanding  the  running  away  of  the  horses.  One  object  of  good  streets  and  roads  is 
to  protect  against  accidents.  The  street  should  be  reasonably  safe  for  ordinary  travel, 
faMdndlng  sodi  accidents  as  might,  without  fault  on  the  part  oC  the  traveller,  beCsl 
him.** 


Bbhttlt  V.  Tbbry 

(OOOa.  665.) 

Infancy — reUoue  of  pat&rnal  right  of  euitody. 

The  father  of  an  infant  may,  by  volantary  contract,  release  his  parental  power 
oyer  his  child  to  another. 

The  agreement  to  care  for  the  child » and  the  fact  that  the  child  is  taken  when 
sick,  and  nnrsed  into  health  and  strength,  and  supported  properly  and  com« 
fortably  for  five  years,  are  saffident  considerations  to  support  such  a  con- 
tract ;  and  the  contract,  though  made  with  the  wife  by  the  child's  father, 
will  be  enforced  if  acquiesced  in  by  the  husband,  and  is  not  revocable,  ex* 
cept  for  snffident  legal  reasons,  sach  as  bad  treatment  of  the  child  and  the 
like. 

TJABEAS  GOBPUS.     The  facts  are  stated  in  the  opinion. 

<7.  0,  &  W.  C.  McCally  for  plaintiffs  in  error. 
W.  0.  ywrwtfr,  for  defendants. 

Jaoksok^  J.  Mrs.  Bently  and  Mrs.  Terry  are  sisters.  The  latter 
has  no  children.  When  Mrs.  Bently  was  sick  and  had  lost  a  child, 
perhaps  two,  Mrs.  Terry  took  the  little  daughter  of  her  sister 
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home  with  her^  and  nursed  the  child,  who  was  sick^  into  vigor  and 
renewed  life.  She  kept  the  child  some  five  years  ;  sick  for  some 
time  after  she  took  her  ;  delicate  up  to  a  year  or  two  ago ;  has  sup- 
ported her  comfortably  and  kindly  all  the  time,  without  help  from 
the  little  girl's  parents.  The  child  is  now  some  eight  years  old, 
and  was  taken  by  Mrs.  Terry  when  but  two  or  three  years  old,  and 
almost  lifeless.  The  parents  of  the  child  now  want  the  daughter 
back,  and  sued  out  a  writ  of  habeas  carpus  for  her;  the  judge  de- 
cided in  favor  of  the  retention  of  the  little  girl  by  her  aunt,  Mrs. 
Terry.  Mr.  and  Mrs.  Bently,  the  parents,  excepted  to  that  judgw 
ment,  and  the  case  is  before  us  for  review. 

In  regard  to  the  terms  on  which  the  child  was  taken  by  Mrs. 
Terry,  the  evidence  is  conflicting.  The  Terrys  prove  that  the  child 
was  given  to  Mrs.  Terry  by  Mr.  Bently,  by  their  own  evidence  and 
that  of  others.  The  Bentlys  swear  the  contrary,  and  produce  wit- 
nesses to  show  the  contrary.  The  pfobabilities  are  that  they  may 
have  misunderstood  each  other.  However  that  may  be,  the  judge 
below  has  passed  upon  the  evidence,  and  he  had  a  right  to  do  so  in 
case  of  conflict. 

1.  If  the  contract  was  made  by  Mr.  Bently  with  Mrs.  Terry,  as 
she  asserts,  and  tries  to  prove,  there  can  be  no  doubt  that  he  had 
power  to  dispose  of  the  child.  Section  1793  of  the  Code  settles 
the  point  It  declares  that  *'  parental  power  is  lost :.  1.  By  volun- 
tary contract  releasing  the  right  to  a  third  person."  This  is  pre- 
cisely what  Mr.  Bently  did  in  this  case,  with  his  daughter,  accord- 
ing to  Mrs.  Terry^s  version  of  the  agreement. 

2.  But  it  is  said  that  there  was  no  consideration  for  the  contract, 
and  that  Mrs.  Terry,  being  a  married  woman,  could  not  make  it 
We  think  that  the  agreement  to  take  the  child  home  and  nurse 
and  care  for  the  little  girl  as  her  own  is  a  sufficient  consideration 
to  support  such  a  contract,  especially  as  it  has  been  executed  for 
five  years  on  the  part  of  Mrs.  Terry.  'Not  do  we  think  that  she 
could  not  make  such  a  contract  under  the  circumstances  of  this 
case.  Her  husband  acquiesces  in  it.  He  joins  her  in  defense  of 
this  suit  He  received  the  child  at  his  house,  and  supports  his 
wife  throughout  the  transaction.  The  contract  is  binding  both  upon 
his  wife  and  himself.  Besides,  this  is  a  sort  of  matter  that  the 
wife  will  always  manage,  and  the  husband  must  object  in  time,  if 
he  does  not  wish  to  be  bound  by  her  acts.  In  the  case  of  Janes  ▼• 
CUgharn,  54  Ga.  10,  the  contract  there  enforced  was  with  a 
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Tied  woHisu».     But  it  ia  clear  that>  in  thiis  case,  the  haakiaad  has 
ratified  all  that  his  wife  did. 

3.  Thecontract  when  made  and  executed  in  party  as  ia  this  caseyis 
clearly  irrevocable  by  the  parent^  unless  for  good  cause.  This  change 
of  mind  is  not  such  good  legal  cause.  It  would  be  wrong  to  hold 
that,  after  the  child  has  been  nursed,  and  loved,  and  cherished 
under  the  contract  for  five  years,  it  could  be  revoked  at  pleasure  bgr 
the  parent  If  the  child  were  badly  treated,  it  might  be  annulled; 
if  any  other  good  reason  arose,  it  could  be  set  aside  as  any  oth^ 
contract  which  was  violated ;  but  for  no  cause  at  all,  it  cannot  be. 
And  so  it  was  held  in  54  Qa.  10,  before  cited. 

[Omitting  a  minor  pointl 

Jtulffmmt  affirmed. 


RouifTTBEB  y.  Deitkard. 

SMuiorp  eofUinuHon  —  exemption  — >  head  of  fhmQf. 

The  law  provided  that  "  each,  head  of  a  family  or  goardian  of  a  family  of 
minor  children  "  should  be  entitled  to  a  homestead.  Held,  that  the  guardiaa 
of  one  minor  child  was  entitled  to  a  homestead. 

QUESTION  of  homestead  exemption.    The  facts  are  stated  in 
the  opinion. 

B.  M.  Davis,  Duncan  S  MiUer,  tot  plaintiff  in  error. 
Warren  <B  Grice,  for  defendants. 

Jacesok,  J.  Bountree  was  the  guardian  of  one  minor  child, 
who  was  the  only  child  left  by  his  father,  and  the  question  on 
appeal  from  the  ordinary  was  whether  such  one  child  was  entitled 
to  a  homestead  and  exemption  as  a  family  of  minor  children  would 
have  been  entitled  to  under  the  Constitution  and  laws,  and 
whether  the  guardian  could  have  the  same  set  apart  for  the 
benefit  of  one  child  just  as  for  a  family  of  more  than  one,  if  more 
had  survived  the  father. 

The  court  charged  the  jury  that  one  child  could  not  constitate  a 
Vol.  XXVII  — 61 
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family  of  minpr  children  in  the  sense  of  those  words  in  the  Con- 
stitution; the  jury  found  against  the  application  of  the  guardian, 
and  the  guardian  excepted;  and  the  question  is,  was  the  charge 
right? 

We  think  that  the  charge  was  wrong.  The  Constitution  declazes 
that  '*  each  head  of  a  family,  or  guardian  or  trustee  of  a  family  of 
minor  children^  shall  be  entitled  to  a  homestead  of  realty  to  the 
value  of  two  thousand  dollars,  in  specie,  and  personal  property  to 
the  value  of  one  thousand  dollars,  in  specie,  both  to  be  valued  at 
the  time  they  are  set  apart/'    Code,  §  5135. 

It  is  clear  that  the  head  of  a  family,  though  the  family  be  but 
one  child,  would  be  entitled  to  the  homestead.  The  family  would 
be  the  head  and  the  child. 

In  case  there  should  be  no  father  or  mother,  then  the  guardian 
becomes  the  head  of  the  family,  and  the  minor  and  himself  would 
constitute  the  family  —  the  property  being  for  the  use  of  the  child« 

A  minor — particularly  a  very  young  one  —  would  live  with  the 
guardian,  and  be  part  of  his  family,  and  the  property  would  be  for 
a  family,  in  contemplation  of  law,  consisting  of  this  guardian  and 
child.  It  is  true  that  it  is  ruled  in  46  Oa.  231  that  a  widow,  with- 
out  any  child,  is  not  the  head  of  a  familj^  and  that  is  right,  for  she 
is  not;  but  suppose  that  she  had  one  child,  then  she  would  have 
been,  and  she  and  the  child  would  have  been  the  family  —  she  the 
head  and  the  child  the  other  part  of  it;  or  it  may  be,  as  she  alone 
could  not  get  the  homestead,  that  the  child  alone  would  constitute 
the  family  of  which  she  was  the  head.  Can  the  child  be  deprived 
of  the  homestead  because  it  has  no  father  or  mother  ? 

Was  this  the  spirit  and  sense  of  the  Constitution  ?  We  think 
not;  but  that  it  was  intended  to  give  to  orphans,  whether  one  or 
more,  the  same  rights  as  to  other  children  whose  parents  was  alive, 
and  the  fact  that  a  man  has  a  family  is  true,  whether  that  family 
be  one  child  or  many;  and  the  fact  that  a  widow  has  a  family  ii 
also  true,  whether  her  husband  left  her  with  one  child  or  more. 

For  these  reasons,  looking  at  the  reason  and  spirit  of  the  Con* 
stitution,  and  the  law  which  copies  it  —  Code,  §  2002  —  and  not 
sticking  in  its  bare  letter,  we  have  no  doubt  that  the  court  below 
erred  in  his  construction,  and  we  reverse  the  judgment 

JudgmetU  reversed. 


AUGUST  TERM,  1877.  403 


Guurlotte,  Columbia  and  AugnsU  B.  B.  Co.  ▼.  Oow. 


Ghablottb,  Columbia  and  Auqusta  &  &  Go.  y.  Gk>w« 

(:•  Ga.  685.) 
Principal  ajid  tureiif — laehe9  of  prineipaL 

Tb»  agent  of  a  oorporatioQ,  being  under  bond  to  aooount  and  pa/  over  dailj^ 
cannot  be  tmsted  with  more  money  at  his  surety's  risk  after  dishonesty  of 
the  agent  is  disooTered  by  the  corporation.  But  he  may  be  so  trusted^  so  long 
as  the  drcamstancee,  fairly  interpreted^  point,  not  to  moral  turpitude,  bat 
to  a  want  of  diligence  or  punctuality  rather  than  to  a  want  of  integrity, 

A  GTION  on  bond.     The  opinion  states  the  facts. 

H,  Clay  IbsteTy  for  plaintiff  in  error. 

John  T.  Shewmake,  for  defendants. 

Blbcklbt,  J.  The  action  (commenced  March  11,  1874)  is  by  a 
corporation,  obligee  in  a  bond,  against  the  obligors,  WjUy  as  prin- 
cipal, and  Gow  and  another  Wylly  as  sureties.  The  bond  bears 
date  NoYcmber  21,  1871,  is  in  the  penal  sum  of  five  thousand  dol- 
lars, and  the  obligors  are  bound,  jointly  and  severally,  for  the  pay- 
ment thereof;  the  obligation,  however,  to  be  void  on  condition  that 
the  obligor  Wylly  (the  principal)  shall  well  and  faithfully  execute, 
perform  and  discharge  all  the  duties  as  agent  of  the  corporation, 
and  shall  require  all  the  freight  charges  and  passenger  fares  to  be 
paid  in  cash,  and  account  to  the  corporation  therefor  daily,  and 
transmit  or  pay  over  all  money  so  received  to  the  treasurer  or 
proper  ofBcer  of  the  corporation  —  said  payments  to  be  made 
daily  —  and  deliver  to  all  owners  all  goods,  chattels  or  merchan* 
dise  which  may  arrive,  or  be  committed  to  his  care  or  charge,  as 
agent  at  the  Augusta  depot,  or  at  any  depot  where  he  may  be 
placed  in  charge  of  business  of  the  corporation,  and  collect  freight 
charges  according  to  the  terms  and  rates  prescribed  by  the  corpo- 
ration. The  breaches  assigned  in  the  declai-ation  are,  that  Wylly 
failed  to  well  and  faithfully  execute,  perform  and  discharge  all  the 
duties  as  agent  of  the  corporation;  that  he  did  not  require  all  the 
freight  charges  and  passenger  fares  to  be  paid  in  cash;  that  he  did 
not  account  to  the  corporation  therefor  daily,  and  transmit  or  pay 
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oyer  all  money  so  received  to  the  treasurer  or  proper  officer  of  the 
corporation  daily;  that  he  failed  to  collect  all  freight  charges  in 
cash  and  transmit  or  pay  over  to  the  treasurer  or  proper  officer  of  the 
corporation  all  money  received  from  freights  and  passenger  fares, 
but  retained  and  refuses  to  account  for  six  thousand  dollars  so  had 
and  received.  Gow  alone  defended.  He  pleaded  *'not  indebted/' 
and  that  the  plaintiff  failed  and  neglected  to  enforce  so  much  of 
the  condition  as  required  of  the  principal  daily  accounts  of  cash 
received,  and  daily  remittances  and  daily  payments  to  the  proper 
officer  of  the  corporation,  and  payment  in  cash  for  freight  charges, 
but  on  th<e  eoiitrary  allowed,  consented  to,  agreed  and  required 
acconntar  and  remittances  at  longer  intervals,  and  consented  to, 
agreed  and  connived  at  the  delivery  of  freights  upon  credit,  with- 
out the  consent  or  knowledge  of  Gow,  whereby  his  risk  was  increased 
and  he  exposed  to  greater  liability.  There  was  a  further  special 
plea,  but  it  was  not  Insisted  on.  The  evidence,  as  condensed  hy 
the  reporter,  will  appear  in  the  report. 

Most  of  the  cases  cited  by  counsel,  as  well  as  some  others,  wc 
have  examhued.  Special  attention  should  be  directed  to  Pittsburg^ 
Fort  Wayne  mid  Chicago  Railway  Co.  v.  Shaeffer,  59  Pean.  St  350; 
Atlas  Bank  v.  BrownelU  9  B.  1. 168;  11  Am.  Bep.  231;  MeKechnu 
v.  Wordy  58  N.  Y.  541 ;  17  Am.  Rep.  281 ;  Phillips  v.  FoxaUy  L 
R,  7  Q.  B.  666  ;  and  Satiderson  v.  Aston,  L.  R.,  8  Exch.  73, 
While,  from  these  authorities  and  those  they  refer  to,  we  have 
derived  much  assistance,  we  have  not  considered  that  they  rule  fox 
ns  the  precise  case  before  us. 

1.  When  the  agent  of  a  corporation,  appointed  for  aa  indefinite 
time,  is  under  bond  to  account  and  pay  over  daily,  and  he  fails  to 
perform  for  one  day,  or  any  number  of  days,  whether  he  can  be 
afterward  trusted  with  additional  funds  at  the  risk  of  the  surety 
upon  his  bond,  consistently  with  good  faith  and  fair  dealing,  with- 
out first  giving  notice  to  the  surety,  depends  upon  the  apparent 
cause  of  his  failure.  If  the  corporation,  or  its  supervising  officers, 
have  reason  to  believe  that  it  results  from  dishonest  practices  or 
intentiouB,  such  as  a  conversion  of  the  money,  or  a  purpose  to  con* 
vert  it,  no  further  funds  can  rightfully  be  committed  to  his.  custody. 
If,  on  the  other  hand,  the  circumstances  do  not  point  to  moral 
turpitude,  but  to  lax  habits  of  business,  mere  negligence,  procrasti* 
nation,  a  want  of  diligence  or  punctuality  rather  than  a  want  of 
honeaty,  the  corporation  may  continue  to  trust  him,  treating  hia 
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saocessiYe  iailnres  in  promptness  as  breaches  of  ODnrtrsct  only,  arid 
Telying  upon  the  bond  for  protection  shoald  nUnnate  loss  occnr. 
When  a  thief  is  detected,  confidence  ought  to  be  leithdrawn,  at 
least  nntil  those  who  are  likely  to  be  injured  by  his  larcenies  have 
been  warned.  To  persist  in  supplying  him  with  money  after  he 
has  made  up  his  mind  to  steal,  and  you  know  it,  is  contrary  to 
sound  morality,  unless  you  mean  to  bear  the  loss  yourself.  Gon- 
siderations,  not  of  contract  only,  but  of  crime,  are  inyolved.  A 
question  of  honesty  is  raised,  and  honesty  and  equity  are  one.  You 
cannot  knowingly  e):po6e  your  own  to  the  grasp  of  known  dishon- 
esty, at  another  man's  risk,  he  being  absent  and  unwarned.  To 
do  BO  and  make  him  bear  the  consequences,  is  to  do,  not  equity,  but 
iniquity.  On  the  other  hand,  indolence,  carelessness,  inattention 
to  business,  want  of  promptness,  a  disposition  to  put  off  and  pro- 
crastinate, are  failings  that,  for  the  most  part,  stay  outside  of  the 
Penal  Code,  and  may  consist  with  moral  integrity.  Of  such 
infirmities  and  their  consequences,  a  surety  may  be  supposed  to 
have  considered,  once  for  all,  when  he  entered  into  his  contract. 
They  are,  so  to  speak,  insurable,  though  hazardous;  and  the  under^ 
writer  may  be  left  to  take  care  of  himself.  When  they  furnish  the 
apparent  reason  why  money  and  accounts  are  not  forthcoming  at 
the  time  or  times  appointed,  the  case  is  not  desperate,  and  business 
may  proceed.  Other  explanations  of  delay  may  be  consistent  with 
honesty.  In  naming  some,  it  is  not  meant  to  suggest  that  the 
enumeration  is  complete. 

2.  For  the  agent's  deviation  in  performance,  from  the  terms  of 
the  bond,  as  set  out  in  the  condition,  to  be  ground  for  the  discharg- 
ing his  surety  (except  on  the  score  of  continuing  the  trust  after 
known  dishonesty),  the  deviation  must  be  rightful  and  not  wrong- 
ful.  Wrongful  deviation  would  be  a  breach  of  the  condition,  and, 
of  course,  would  tend  to  hold  the  surety  and  not  to  free  him.  For 
a  deviation  to  be  rightful,  it  must  rest,  either  on  convention  or  on 
instructions.  Any  change  of  terms,  by  a  new  agreement  between 
the  corporation  and  the  agent,  being  made  without  the  surety's 
consent,  the  surety  would  no  longer  be  bound  except  to  answer  for 
a  prior  breach,  if  any  had  occurred.  So,  if  without  any  new  agree- 
ment, the  agent  be  instructed  by  the  corporation  to  disregard  any 
of  the  terms  of  the  condition  favorable  to  the  surety,  and  he  does 
so,  the  surety  is  thereby  discharged.  Even  a  nudum  pactum,  acted 
upon  and  executed,  would  be  effective  as  instructions  from  the  cor- 
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poration  to  ihe  agent,  and  would  work  the  same  result  This  is 
because  the  agent,  thongh  under  bond,  is  to  be  guided  by  the  will 
of  the  corporation,  his  master.  Being  subject  to  its  orders,  his 
obedience  to  its  commands  could  not  be  a  breach  of  his  obligation. 
But  care  is  to  be  taken,  whether  in  the  case  of  agreement  or  instruc* 
lions,  that  the  will  of  the  corporation  has  been  duly  expressed  or 
signified.  NoYation,  to  be  i*ecognized  as  such,  must  take  place 
through  an  officer  or  agent  having  power  to  contract  in  the  prem- 
ises  on  the  corpomte  behalf.  So,  instructions  must  proceed  from 
the  officer  or  agent  whose  business  it  is  to  make  known  the  corpo- 
rate will  in  like  cases  generally,  or  in  the  particular  instance  by 
special  authority.  It  will  be  unsafe  to  treat  a  new  contract  as 
existing,  or  certain  instructions  as  duly  given,  without  scrutiniz- 
ing the  powers  of  those  officers  or  agents  concerned  in  the  transac- 
tion. To  group  them  under  the  designation  of  '^  superior  officers,'' 
and  there  stop,  will  not  be  sufficient,  unless  the  evidence  shall  war- 
rant the  inference  of  ratification  by  competent  authority ;  as  to 
which,  see  18  Oa.  431,  432;  20  id.  276.  Implied  contract,  or  im- 
plied instructions,  if  clearly  established,  would  have  the  same  effect 
as  express  contract  or  express  instructions.  But  the  implication 
ahould  be  absolutely  necessary,  under  the  evidence,  and  rise  to  such 
force  as  to  be  equivalent  to  open  and  direct  expression.  In  deal- 
ing with  so  solemn  an  instrument  as  a  specialty,  its  regular  legal 
operation  should  not  be  varied  by  matters  resting  on  inference, 
without  great  strength  of  conviction  as  to  the  precise  matters 
alleged. 

Wc  have  now  sketched  the  principles  which  we  deem  applicable 
to  the  case  before  us,  in  the  light  of  the  pleadings  and  the  evidence. 
The  surety  is  discharged  if  the  corporation  discovered  dishonesty 
in  the  agent  and  afterward  intrusted  him  with  more  funds,  with- 
out first  giving  some  notice  or  warning  to  the  surety;  or  if  the 
agent  deviated  in  performance  from  the  conditions  of  the  bond, 
rightfully ;  which  he  could  not  do  except  by  contract  or  under 
instructions,  either  express,  or  so  plainly  and  certaingly  implied  as 
to  be  equally  definite  and  free  from  doubt  as  if  openly  and  directly 
expressed.  Of  course,  any  discharge,  by  whatever  means  effected, 
would  not  operate  retrospectively,  so  as  to  exempt  from  suit  for 
breaches  previously  occurring.  Notice  of  such  breaches  would  not 
be  necessary  to  perfect  the  right  of  action,  or  to  preserve  it  through- 
out the  period  allowed  for  suit  by  the  statute  of  limitations.    See 
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what  is  said  apon  the  subject  of  notice  in  Wright  v.  Shorter ,  56 
Oa.  77,  7a 

3.  It  remains  to  consider  the  several  points  in  the  court's  charge 
to  the  jury,  complained  of  in  the  motion  for  new  trial.  The  exact 
language  of  the  charge  is  quoted  from  the  record: 

(a)  '^That  if  the  jury  find  from  the  eridence  that  plaintiff 
depfurted  from  the  terms  of  the  contract  set  out  in  the  bond,  by 
authorizing,  or  consenting  to,  or  conniving  at,  the  delivery  of 
freights  on  a  credit  by  Wylly,  without  the  consent  or  knowledge 
of  Gk)w,  the  surety,  then  the  surety,  6ow,  is  not  liable  in  this 
action  for  losses  resulting  from  such  credit  deliveries.'' 

We  think  this  paragraph  of  the  charge  erroneous,  because  the 
contract  set  out  in  the  bond  does  not  stipulate  for  any  thing  in- 
consistent with  a  grant  of  authority,  at  the  will  of  the  corporation, 
to  deliver  freights  on  a  credit  On  the  contrary,  the  agent  under- 
took to  collect  all  freight  charges  according  to  the  terms  and  rates 
prescribed  by  the  company.  The  terms  were  at  the  control  of  the 
corporation,  and  the  agent's  duty  was  to  obey  instructions.  Com- 
pliance with  instructions  would  be  compliance  with  the  bond  touch- 
ing this  part  of  his  duty.  After  proving  such  compliance  in  mak- 
ing delivery  and  in  efforts  to  collect  after  delivery,  neither  the 
agent  nor  his  surety  would  be  answerable  for  failure  to  collect. 
Losses  which  resulted  from  the  terms,  and  not  from  neglect  of  the 
agent  to  carry  them  out,  must  be  borne  by  the  company.  The 
chief  objection  to  the  paragraph  is,  that  it  misconstrues  the  con- 
tract, and  puts  the  jury  to  looking  for  a  departure  where  there 
could  be  none.    So  we  think. 

{b)  '^In  determining  these  questions  of  change  of  contract  — 
consent  —  connivance,  and  authority,  and  knowledge  of  violations 
and  breaches  of  contract,  you  will  look  to  acts  as  well  as  words  of 
parties — also  omissions  and  silence  of  parties,  and  ascertain  there- 
from, and  all  other  evidence,  the  conduct  an<^ intent  of  parties  in 
relation  to  the  matters  in  dispute/'  adding  thereto,  ''  and  if  plain- 
tiff knew  of  such  violation,  and  did  not  object,  then  assent  may  be 
inferred." 

This  part  of  the  charge,  except  the  concluding  propositions, 
seems  obscure.  Perhaps  it  was  plain  to  the  jar;,  for  they  bad  it 
in  its  due  order  and  connection.  The  silence  of  a  corporation  is 
not  in  itself  a  matter  from  which  much  can  be  inferred  against  it. 
Knowledge,  attended  with  failure  to  object,  unless  the  jury  should 
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believe  tiie  drcumstanoes  oalled  lor  olgeetidn,  would  be  no  teaift 
for  an  inference.  What  facts  will  enable  the  jury  to  infer  other 
facts  is  genelrally  matter  for  the  jury  to  decide  for  themselves. 
Besides,  a  contoiot  secured  by  an  agent's  bond  ought  to  be  kept 
until  the  corporation  contracts  change  it,  or  until  the  agent  is 
instructed  not  to  execute  it  Why  should  the  agent  violate  it, 
tod  take  license,  from  the  mere  silence  of  the  corporation,  to 
repeat  the  violation  over  and  over  ?  The  agent  and  the  surety 
undertake  that  their  bond  shall  be  performed.  The  corporation  is 
bot  bound  to  see  to  the  performance  as  to  matters  which  come 
clearly  within  the  surety's  undertaking. 

(c)  **  Any  change  of  the  terms  of  the  bond,  without  the  consent 
of  the  surety,  within  the  knowledge  of  plaintiff,  or  the  superior 
ofiScers  of  Wylly,  by  which  losses  accrued,  cannot  be  charged  to 
the  surety.  Hence  if  the  default  of  Wylly  was  by  reason  of  non-- 
payment of  freights  before  delivery,  or  non-transmission  of 
collections  daily,  with  the  knowledge,  permission  or  consent  of 
plaintiff,  he  is  not  liable  therefor,  and  your  verdict  should 
be  for  the  defendant,  Gow.'^  Mere  knowledge  of  the  corporation 
would  not  be  sufficient  to  work  discharge,  nor  would  that  of  the 
agent's  superior  officers,  as  a  class.  What  officers  are  referred  to, 
and  what  are  their  powers  and  duties,  would  be  material  even  if 
their  knowledge  would  suffice.  We  have  already  said  that  a  de- 
parture by  the  agent  from  the  terms  of  the  bond,  unless  known 
to  be  dishonest  in  act  or  purpose,  would  not  discharge  the  surety, 
unless  done  by  contract,  or  in  pursuance  of  instructions.  Any 
other  departure  would  be  simple  breach  of  the  bond,  and  instead  of 
being  a  reason  for  letting  the  surety  off,  would  be  the  best  of  rea- 
t9ons  for  holding  him  liable  and  making  him  pay." 

(d)  ''No  delay  or  non-action  by  plaintiff  in  compelling  pay- 
ments,  or  allowing  freights  delivered  without  payment,  unless  for 
a  consideration  or  .benefit  to  plaintiff,  will  discharge  the  surety 
unless  loss  acorued  thereby  to  securities  held,  or  it  amounted 
to  such  conduct  on  the  part  of  plaintiff  as  to  so  change  the  con- 
tract or  bond  as  to  increase  the  risk  of  the  surety."  If  the  jury 
understood  this  paragraph,  it  probably  did  no  harm.  We  think, 
however,  it  is  too  vague,  and  that  it  should  be  omitted  when  the 
case  is  tried  again.  The  vagueness  is  principally  in  the  words 
''such  conduct,"  and  in  the  possible  implication  that  delay  or  non- 
action might  work  a  change  in  the  contract. 
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(d)  ''If  the  maker^  WyUj,  permitted  goods  to  be  delivered  with- 
out payment  of  freights^  and  loss  accrued  therefrom^  and  the  plaintiff 
knew  of  such  delivery  without  prepayment,  the  surety,  Gow,  cannot 
be  charged  with  such  a  loss.''  This  is  undoubtedly  erroneous.  In 
the  first  place,  ifc  assumes  that  delirery  without  prepayment  of 
charges  would  infringe  the  condition  of  the  bond^  though  sanc- 
tioned by  the  company.  This,  we  have  said,  is  not  our  construc- 
tion of  the  language  of  the  condition.  But  if  it  would  infringe 
the  condition,  surely  knowledge  by  the  company,  especially  without 
reference  to  the  time  of  acquiring  it,  would  not  be  enough  to  saddle 
the  company  with  the  loss.  The  truth  is  that  whether  the  agent  or 
the  company  should  be  the  loser  as  to  freight  charges  not  collected, 
depends  upon  whether  the  agent  complied  with  or  yiolated  his  in- 
structions. 

(/)  "  0°®  ^^  *^®  requirements  of  the  bond  being  that  Wylly 
should  make  daily  settlements,  if  the  plaintiff  permitted,  allowed 
or  consented  to,  weekly  or  monthly  payments,  and  losses  thereby 
accrued,  the  surety,  Gow,  cannot  be  charged  therewith."  We  think 
this  was  error.  It  would  be  quite  right  to  permit  all  tlie  payments, 
whether  daily,  weekly  or  monthly,  that  the  agent  would  make.  If 
the  plaintiff,  by  contract  or  instructions,  dispensed  with  daily  pay- 
ments, and  authorized  weekly  or  monthly  payments  in  lieu  thereof, 
the  risk  of  the  surety  was  increased,  and  he  was  discharged  from 
that  time  forth.  We  will  add  that  general  ordera,  such  as  appear 
in  the  record,  are  not  necessarily  inconsistent  with  the  condition  of 
the  bond.  They  stand  to  this  contract  somewhat  as  general  statutes 
do  to  a  particular  statute.  It  would  be  altogether  practicable,  and 
might  be  altogether  reasonable,  to  have  special  regulations  for  the 
Augusta  agency  depending  upon  specific  contract — such  a  contract 
as  the  condition  of  the  bond  sets  forth. 

( g)  "  This  is  a  bond  for  the  faithful  performance  by  Wylly  of  the 
duties  of  agent  for  plaintiffs,  and  in  two  of  its  most  important 
stipulations,  the  manner  of  its  performance  is  specifically  stated; 
any  change  of  its  mode  and  manner  of  performance  by  the  agent 
with  the  consent,  knowledge  or  approbation  of  the  plaintiffs,  by 
which  the  risk  of  the  surety  was  increased,  or  from  which  losses 
accrued,  will  discharge,  and  you  should  so  find." 

Omitting  the  word  **  knowledge,"  this  paragraph  may  be  deemed 
correct ;  but  what  will  constitute  consent  or  approbation  should  be 
squared  with  what  has  been  said  in  referenoe  to  contcaot  and  in- 
VoL.  XXVII  —  52 
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Btractions.  Moreoyer,  that  discharge  as  to  latter  breaches  would 
not  necessarily  inyolvo  discharge  as  to  earlier  ones  should  not  be 
lost  sight  of. 

Cited  for  the  corporation  :  Pittsburg,  Ft,  W^  etc.y  R.  R.  Co.  7. 
SchaeffeTj  69  Penn.  St  350  ;  Oberndorfy.  Union  Bank,  1  Am.  Eep. 
31;  Woolfolk  V.  Plant,  46  Ga.  426;  Crawford  v.  Garden^  33  id.  173, 
184 ;  Bonner  v.  Nelson,  67  id.  433  ;  Ooodwyn  v.  Hightotoer,  30  id. 
249 ;  Hollingsworth  v.  Tanner,  44  id.  12;  Code,  §  2154 ;  Greeley  v. 
Dow,  2  Mete.  176;  Wagman  v.  Hoag,  14  Barb.  232;  46  Tenn.  263; 
Leavitt  v.  Savage,  16  Me.  72;  Bailey  v.  Adams,  10  N.H.  162;  8av}^ 
yer  Y,  Patterson,  11  Ala.  523;  Farmers^  Bank  v.  Reynolds,  13  Ohio 
St  84;  Lumsden  v.  Leonard,  55  6a.  374;  Crawford  v.  Taulden,  33 
id.  173  ;  Reidy.  Flipper,  47  id.  273;  McKecknie  v.  Ward,  58  N, 
Y.  541;  17  Am.  Bep.  281;  Pitts.,  Ft.  W.,  £c.,R.R.Co.  x.Schaeffer, 
8  Am.  L.  Beg.  (N.  S.)  110  ;  Atlas  Bank  y.  Brownell,  11  Am.  Bep. 
232;  London  Assur.  Co.  v.  Buckle,  4  J.  B.  Moore,  153  ;  Toomer  y. 
Dickerson,  37  Ga.  438  ;  Stewart  v.  Barrow,  55  id.  664 ;  Clark  y. 
Sickles,  21  Am.  Bep.  608  ;  Angell  &  Ames  on  Corp.,  §  321  ;  Mur^ 
ror  V.  Mech.  Bank,  7  Cuttis  (17.  S.),  446,  454 ;  Graves  y.  Lebanon 
Nat.  Bank,  19  Am.  Bep.  53;  Amherst  Bank  y.  Root,  2  Mete.  541; 
Jones  y.  U.  S.,  18  Wall.  662 ;  Code,  §  2154 ;  Lumsden  y.  Leonard, 
55  Ga.  374 ;  Stewart  v.  Barrow,  id.  664 ;  Bonner  y.  Nelson,  57 
id.  433;  iZetJ  v.  Flipper,  47  id.  273;  Sullivan  v.  Hugely,  48  id.  489; 
Coni  JEc  /:rw.  v.  Babcock,  1  Am.  Bep.  606. 

Cited  for  the  surety  :  3  Pars,  on  Cont.  356  ;  De  Colyar  on  Guar* 
antees,  432,  434;  Taylor  v.  Governor,  17  Ga.  534  (3),  (4);  Hayes  y. 
LUtle,  52  id.  555;  Code  of  1873,  §§  2153-4;  DeColyar  on  Guaran- 
tees,  276,  394,  396 ;  Davies  v.  Byriw,  10  Ga.  235 ;  Atlanta  Nat. 
Bank  v.  Douglass,  51  id.  205;  11  Eng.  C.  L.  (5  B.  &  C),  458;  De 
Colyar  on  Guarantees,  324,  37G,  385;  Hunt  v.  Roberts,  45  N.  Y.  691 ; 
Phillips  y.  Foxall,  L.  B.,  7  Q.  B.  066,  July,  1872  ;  McKecknie  y. 
Ward,  17  Am.  Bep.  281;  Atlas  Bank  v.  Browfiell,  11  id.  231;  Pid- 
cock  V.  Bishop,  3  B.  &  C.  605  (10  Eng.  C.  L.)  ;  Atlanta  N,  Bk.  v. 
Douglass,  51  Ga.  205;  1  Greenl.  Ev.,  §  48  ;  Chapman  v.  Macon,  55 
Ga.  566 ;  Nelson  v.  R.  R.  £  B.  Co,,  48  id.  153  ;  AtlaiUa  v.  Perdue, 
53  id.  607 ;  Casteberry  v.  Scandrett,  20  id.  245  ;  (8) ;  Bryant  v. 
Booze,  bb  id.  438;  Veasey  v.  Graham,  17  id.  99;  Code,  §  2200;  Bryan 
V.  Watson,  20  Ga.  480  (11  request),  (12);  Bray  v.  Gunn,  53  id.  144; 
1  Greenl.  Ev.  48;  Story  on  Agency,  §95;  Newton  y.Brice,  41  Ga 
186 ;  Statham  y.  State,  id.  507.  Judgment  reversed. 
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Thb  Wbstebk  Bailroad  y.  Thomas. 

<flOGa.8t8.) 
Action  far  obttrucHng  levy —  who  may  mainiain, 

Tbe  agent  of  a  railroad  company  obetracted  an  officer  in  levjing  an  attache 
ment  npon  goods  loaded  npon  one  of  the  trains  of  the  oompanj,  and  remoyed 
the  goods  out  of  the  State  hy  running  oat  the  train.  HM,  not  to  furnish  a 
cause  of  action  against  the  company,  at  the  instance  of  the  plaintiff  in 
attadiment. 

ACTION  for  damages.     The  report  gives  no  facts  other  than 
those  indicated  in  the  head  note. 

Joseph  F.  Pou^  for  plaintiff  in  error. 

Hcdcker  £  Ooetchius,  for  defendant. 

Bleokley,  J.  To  aid  a  debtor  in  remoYing  his  property  out  of 
the  State  is  not  an  actionable  injury  to  the  creditor.  This  is.  the 
rule  where  process  of  seizure  has  not  issued.  19  Oa.  141.  That  a 
debtor  after  arrest  has  been  rescued  by  a  mob  is  no  excuse  to  offi- 
cer. 20  id.  598.  No  case  exactly  like  the  present  was  produced  in 
the  argument^  and  none  such  is  known  to  us.  The  two  just  cited 
are  as  near  in  point  as  any  we  have  been  able  to  find.  They  would 
seem  to  suggest^  if  not  to  furnish^  a  rule  of  decision  for  the  case 
before  us.  A  ministerial  officer^  armed  with  due  process  of  law 
and  acting  within  it,  is  the  servant  of  the  Stflto  and  not  of  the 
plaintiff.  Besistance  to  him  is  resistance  to  the  public  authority^ 
and  is  a  penal  offense.  Code^  §  4476.  He  can  command  assist- 
ance, and  must  do  it  at  his  peril  when  he  is  in  a  situation  to  requiro 
it  He  can  summon  a  posse,  and  with  their  support  carry  his  pro- 
cess into  execution.  If  it  was  his  duty  to  make  the  levy,  and  he 
failed  to  do  it,  the  plaintiff's  remedy  is  against  him,  and  not  against 
those  who  obstructed  him.  Civilly  considered,  the  obstruction  was 
an  injury  to  him,  not  to  the  plaintiff.  If  the  officer  could  have 
made  the  levy  had  there  been  no  resistance,  then,  in  contemplation 
id  law,  he  could  have  made  it  in  spite  of  the  resistance.    It  does 
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not  appear  that  ho  commanded  assistance^  or  that  there  was  none 
at  hand. 

The  court  erred  in  sustaining  the  certiorari. 

Cited  in  argument,  Oaraway  v.  Atlanta  S  W.  P.  R.  R.  Co,,  68 
Ga.  216;  1  Bedf.  onBailways,  p.  535  et  seq.j  Code,  §§  2951,  2962, 
3033;  Savannah,  0.,  etc.,  R.  R.  Co.y.  Wilcox,  48  Ga.  432;  1  Black, 
101 ;  Faget  y.  Perehard,  1  BBpinasse,  205,  and  note. 

Judgment  reversed. 


Williams  v.  State  of  Gjbobgia. 

(00  Ga.  a07.) 

Criminal  law — Kmiting  time  of  pris<mer*s  eounael  in  addreuing  jury. 

In  the  trial  of  a  felony,  whether  the  prisoner  is  heard  through  one  oounsel  of 
two,  the  length  of  the  argament  is  not  a  matter  for  pre-determinatloa  hj 
the  ooart.  As  argament  progresses,  the  court  may  confine  the  range  of  it 
to  the  facts  and  law  of  the  case,  and  may  interdict  idle  repetition;  but  so 
long  as  counsel  speaks  to  the  point»  proceeds  in  good  faith,  and  wastes  no 
time,  the  court  should  forbear  to  interfere,  but  leave  the  limits  of  the  speech 
to  the  discretion  of  the  speaker,  until  it  is  manifest  that  the  discussion  it 
complete,  or  the  subject  exhausted.  {See  note,  p.  413.) 

TNfDIGTMfiNT  for  larceny.     The  opinion  states  the  facts. 

H.  0.  Brtain,  Dessau  d  Strohecher,  for  plaintiff  in  error. 
C.  L.  BarfUtt,  solicitor-general,  by  W.  A.  Lofton,  for  State. 

Bleckley,  J.  [Omitting  a  minor  point.]  The  length  of  argn- 
ment,  in  the  trial  of  a  felony,  is  not  a  matter  for  pre-deter- 
mination  by  the  court.  How  can  the  conrt  know,  in  hoars  and 
minntes,  how  long  the  argument  ought  to  be?  There  is  no  rule 
of  practice  that  settles  it,  and  the  judge  cannot  settle  it  by 
what  he  may  suppose  suflScient.  As  argument  progresses,  he 
may  confine  its  range  to  the  facts  and  law  of  the  case,  and  may 
interdict  idle  repetition  ;  but  while  counsel  speak  to  the  point,  and 
proceed  in  good  faith,  wasting  no  time,  how  can  the  court  forbear 
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to  be  patieDty  and  bear  wbat  is  said  ?    Wben  it  is  manifest  that 
the  discussion  is  oomplet#>  and  the  subjoet  ezhaasted,  a  stop  may 
be  ordered. 
[Omitting  minor  points,  j 

Judgment  reversed. 

Note  bt  thk  BKFOBnnt  —  In  TfMte  ▼.  PeopIe»  8  Oent.  L.  J.  278,  the  Supreme  Court  of 
Dlinole  held  th*t  upon  the  trial  of  an  indiofement  the  defendant  has  a  constitatioiMil  right 
to  ample  time  fbr  the  argmnent  of  his  case  before  the  juiy,  and  that  a  limitation  of  Ato 
minutes  to  counsel  for  the  defendant  on  a  trial  for  larceny  was  unreasonable.  The  same 
court  said  in  MeredeUi  y.  People^  84  111.  480,  that  the  argument  of  a  cause  was  as  much  a 
part  of  the  trial  as  the  taking  of  evidence.  In  People  ▼.  Keeiuin,  13  Cal.  581,  the  defend- 
ant was  tried  upon  an  indictment  for  murder,  and  the  trial  court  limited  his  counsel  to  a 
speech  of  an  hour  and  a  half,  and  to  this  action  of  the  court  an  exception  was  taken;  at 
the  expiration  of  the  hour  and  a  half  the  prisoner's  counsel  applied  for  an  extension  of 
the  time,  so  as  to  enable  him  to  finish  his  argument  to  the  Jury,  but  his  application  was 
lefttsed,  and  he  again  excepted.  The  case  was  one  depending  on  circumstantial  testimony. 
The  Supreme  Court  reversed  the  judgment  of  conviction,  on  account  of  such  limitation  of 
the  time  allowed  for  argument,  and  they  say:  "  It  is  impossible  to  deny  that  if  the  con- 
stitutional privilege  of  being  heard  by  counsel  be  allowed  at  all,  it  must  be  so  admitted  as 
that  the  prisoner  may  have  the  benefit  of  a  complete  discussion  of  all  the  matters  of  law 
and  evidence  embraced  by  the  case.**  In  Hunt  v.  State,  49  Oa.  215;  s.  c,  15  Am.  Rep.  677, 
It  was  held  that  it  was  error  upon  a  criminal  trial  to  limit  the  prisoner's  counsel  to  forty 
minutes.  In  State  v.  CcUinfi,  70  N.  C.  241 ;  s.  c,  16  Am.  Rep.  771,  it  was  decided  that  the 
presiding  judge  had  the  right  to  regulate  the  arguments  by  reasonable  rules  and  limita 
tions,  and  that  restricting  counsel  upon  the  trial  of  an  indictment  for  a  capital  felony  U 
one  hour  and  a  half  was  not  so  unreasonable  as  to  justify  granting  a  new  trial . 

In  DUU  V.  State,  Ohio  Supreme  Court,  April,  1879,  it  was  held  that  the  constitutional 
right  of  a  person  accused  of  a  felony,  "to  appear  and  defend  in  person  and  with  coun- 
sel,'* canaot  be  denied  or  its  exercise  unreasonably  abridged ;  but  the  court  may  limit  the 
aigument  of  the  accused  or  his  counsel,  provided  the  accused  is  not  thereby  deprived  of  a 
fair  triaL  So,  where  on  the  trial  of  one  charged  with  a  felony,  eleven  witnesses  were 
examined,  and  the  evidence,  which  occupied  half  a  day  in  its  delivery,  was  circumstantial 
and  conflicting,  and  the  accused  was  defended  by  two  counsel,  who  were  limited  by  the 
coart  to  thirty  minutes  in  the  argument  to  the  Jury,  held,  that  this  was  an  abuse  of  pofweff 
whldi  prarented  a  fair  trial. 
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Board  of  edveation  —  liabiUiy  for  negligenee, 

^  board  of  education  is  not  liable  in  its  corporate  capacity  for  damages  for 
an  injnrj  resulting  to  a  pupil  while  attending  a  common  school,  from  it« 
negligence  in  the  discharge  of  its  official  dutj  in  the  erection  and  mainten- 
ance  of  a  common  school  building  under  its  charge,  in  the  abeenoe  of  a  stat> 
ute  creating  a  liability.* 

ACTION  for  damages  for  personal  injuries.     The  opinion  states 
the  case. 

Haynea  di  Pottery  tot  plaintiff  in  error. 
C.  H.  ScribneVf  for  defendant  in  error. 

AsHBURKy  J.  This  case  was  disposed  of  in  the  Oonrt  of  Com* 
mon  Pleas  on  the  general  demarrer  to  the  reply  to  the  answer. 

llie  demurrer  was  treated  in  that  court,  and  has  been  argued 
here,  as  a  demurrer  to  the  petition.  We  will  consider  it  in  tha^ 
Ughb 
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On  the  demurrer  being  rastained,  plaintifF  took  the  case  on  peti- 
tion in  error  to  the  District  Court  By  that  court  the  case  was 
reserved  for  decision  in  the  Supreme  Court. 

The  ruling  error  assigned  is  that  the  Court  of  Common  Pleas 
erred  in  sustaining  the  demurrer. 

The  question  presented  on  the  record  is  whether  the  board  of 
education  of  the  city  of  Toledo,  as  a  corporation,  is  liable  in  dam- 
ages to  a  scholar,  lawfully  attending  one  of  the  common  schools 
therein,  for  injuries  resulting  to  such  scholar,  without  its  negli- 
gence, from  the  alleged  negligence  of  defendant  in  the  construe- 
tion  and  maintenance  of  the  school  building  where  the  scholar  was 
in  rightful  attendance. 

By  the  demurrer  all  facts  well  pleaded  are  admitted  to  be  true. 
Not  so,  conclusions  the  pleader  has  drawn  from  the  statutes,  as 
facts.  Will  the  admitted  facts  sustain  an  action  against  defendant  f 

By  article  6  of  the  State  Constitution  the  State  is  charged  with 
the  duty  of  providing  and  maintaining  a  system  of  common  schools 
for  and  throughout  the  State.  In  obedience  to  this  constitutional 
mandate  the  general  assembly,  in  1853,  passed  an  act,  "  to  provide 
for  the  reorganization,  supervision  and  maintenance  of  common 
schools."  By  its  command,  each  and  every  organized  township  in 
the  State  is  made  a  school  district  for  all  purposes  connected  with' 
the  general  interest  of  education  in  the  township*  The  general 
management  and  control  of  the  common  schools,  in  each  of  these 
political  divisions  of  the  State,  is  confided  to  a  body  styled  a  board 
of  education.  The  constituent  elements  composing  this  board  are 
the  township  clerk  and  that  director  of  a  sub-district  who  is 
appointed  clerk  of  the  sub-district.  This  body,  and  its  successors 
in  office,  are  declared  to  be  a  body  politic  and  corporate  in  law,  with 
capacity  to  sue  and  be  sued,  etc.  The  purpose  of  this  is  to  give 
the  common  school  system  uniformity,  harmony,  unity,  and  force 
throughout  the  State. 

It  is  provided  in  this  act,  that  cities  and  villages  authorized  by 
special  acts  to  elect  their  own  boards  of  education  shall  have  the 
exclusive  management  of  their  own  public  schools.  By  section  67, 
the  Akron  school  act  and  amendments  together  with  all  other  acts, 
creating  or  authorizing  special  school  districts,  are  continued  in 
force.  But  all  such  school  organizations  are  parts  of  the  general 
common-school  system  of  the  State.  The  provisions  of  the  stat- 
ute preserving  their  autonomy  clearly  manifests  such  intention. 
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The  school  boards  and  other  officers  in  all  special  school  districts 
are  required  by  section  67  to  make  annual  reports^  such  as  are 
required  of  township  boards  and  other  officers.  They  reach  their 
respective  sharer  of  the  genei*al  common  school  fund  only.  ''  on 
the  order  of  the  auditor  of  the  proper  county,"  who  is  expressly  for- 
bidden to  issue  such  order,  '' unless  the  local  treasurer,  clerk, 
recorder  or  secretary  of  such  board  or  other  school  officer "  has 
deposited  with  the  auditor  the  annual  ''  abstract  of  the  enumer- 
ation of  scholars,"  etc.,  '*  as  required  by  the  act  of  1853,  of  teach^ 
ers,  local  directors,  and  boards  of  education  in  townships." 

Keeping  in  mind  that  the  common  schools  in  the  Slate,  whether 
located  in  city,  village,  or  county,  are  the  fruit  of  the  Constitution, 
constituting  a  general  educational  system,  and  providing  for  the 
organization,  maintenance,  and  unification  of  common  schools  in 
Ohio,  we  will  examine  the  claim  of  the  plaintiff  and  liability  of 
defendant. 

Plaintiff  claims  substantially  that  defendant  is  a  corporation, 
municipal  in  ifcs  character,  so  created  by  statute  for  the  benefit  of 
the  city  of  Toledo,  presumably  at  its  request,  and  conferring  upon 
the  inhabitants  of  that  city  other  and  greater  powers  and  privileges 
than  upon  the  inhabitants  at  large;  that  it  has  power  to  raise  and 
control  the  corporate  and  other  school  funds  raised  to  carry  out  and 
defray  the  expenses  of  the  common-school  system  of  Toledo;  and 
henco  responsible  in  damages  for  private  injury  i-esulting  from  cor- 
porate negligence. 

Defendant  controverts  this  claim  of  its  power  and  liability. 

Tho  city  of  Toledo  was  constituted  a  separate  school  district  by 
an  act  passed  March  9, 1849  (47  Ohio  L.  207),  extending  the  Akron 
school  law  to  Toledo.  The  adopting  act  having  some  provisions  in 
it  inconsistent  with  the  Akron  act,  to  that  extent  the  Akron  stat* 
vte  did  not  apply  to  Toledo.  April  2, 186G  (63  Ohio  L.  200),  an 
act  was  passed  amending  and  supplementary  to  the  act  of  March 
9,  1849.  By  it  sections  9  and  10,  providing  for  the  levy  of  taxes 
and  their  expenditures,  were  repealed,  and  supplied  by  sections  one, 
two  and  three  of  the  repealing  act  As  a  distinct  provision  for 
taxation  was  made  in  the  Toledo  acts  of  1866,  it  necessarily  super- 
seded section  seven  of  the  Akron  act  of  February  8, 1847,  upon  the 
same  subject.  The  two  provisions  were  inconsistent,  and  both 
oould  not  be  in  force  in  Toledo. 

Section  one  of  the  act  of  April  %  1866^  limits  the  levy  for  sdiooL- 
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houses  and  sites  to  one  mill  on  the  dollar.  Section  two  limits  the 
annual  levy  for  school  purposes  to  four  mills  on  the  dollar.  Section 
three  allows  an  increased  levy  for  the  purchase,  improvement,  or 
building  purposes,  when,  in  the  opinion  of  the  board  of  education, 
the  necessities  of  the  schools  under  its  charge  '^require  the  iinme* 
diate  enlargement,  or  purchase,  or  improvement  of  a  site  or  sites, 
or  the  erection  or  enlargement  of  a  school-honse  or  school-houses, 
involving  a  required  expenditure,  in  any  one  year,  greater  in  amount 
than  would  accrue  and  be  available  for  such  purpose."  Under  the 
first  section  this  necessitous  levy  is  limited  to  two  mills  on  the  dol«> 
lar,  and  is  ordered  to  cease  when  the  necessity  no  longer  exists. 
Section  four  requires  these  levies  to  be  certified  to  the  county 
4mditor,  to  be  placed  in  consolidated  form  upon  the  general  tax 
duplicate,  to  be  collected  as  other  taxes.  These  levies,  when  col- 
lected, were  to  be  paid  to  the  treasurer  of  the  board  of  education; 
but,  by  reason  of  the  requirements  of  section  67  of  the  common 
school  act  of  1853,  no  order  was  authorized  to  be  drawn  in  favor  of 
such  treasurer  until  certain  requirements  of  the  school  officers  of 
all  special  school  districts  have  been  complied  with. 

Counsel  for  plaintiff  claim  that  section  seven  of  the  Akron  school 
statute  was  in  force  in  Toledo  at  the  date  of  the  alleged  injury, 
^  making  defendant  a  corporation  full  and  complete,  and  gives  it 
full  control  of  the  corporate  funds,  including  those  raised  to  defray 
all  the  expenses  of  said  school  system.''  This  claim  is  not  founded 
on  the  true  condition  of  the  law. 

The  original  section  seven  of  the  Akron  school  law  required  the 
Akron  school  board  to  report  to  the  toton  council  of  Akron  **  the 
amount  of  money  necessary  to  be  raised  in  addition  to  the  money 
accruing  to  said  town  under  the  general  school  laws  of  the  State^ 
to  defray  all  other  expenses  of  said  school  system  during  the  cur- 
rent year.''  Upon  receiving  this  report  from  the  Akron  board  of 
education,  the  town  council  was  required  to  make  the  necessary 
levy,  etc.  The  act  of  January  28,  1841  (Ohio,  1862,  p.  33), 
amended  the  original  Akron  statute.  Section  1  limits  the  levy  of 
the  tax  to  be  thereafter  **  assessed  to  defray  the  expenses  of  the 
school  system  "  to  four  mills,  in  any  one  year,  on  the  "  dollar  of 
the  taxable  property "  in  the  town  of  Akron.  Section  3  requires 
the  ''board  of  education  to  make  known  to  the  auditor  of  the 
county  of  Summit  the  amount  of  tax  which  they  may  want  levied 
for  school  purposes  during  the  current  year,"  etc.  Section  4 
VoL.XXVn  — 53 
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repealB  bo  mtich  of  the  amended  act  as  is  in  conflict  with  this 
repealing  act 

From  this  it  appears  that  the  city  of  Akron  and  the  city  of 
Toledo  each  have  a  statute  goyeming  and  controlling  the  action  of 
their  respectiye  boards  of  education,  touching  the  leyy  of  tax 
assessments,  the  amount  of  the  levy  and  the  purpose  thereof. 
Whatever  may  be  the  liability  of  the  corporation,  known  as  the 
board  of  edacation  of  Akron,  for  negligence  under  statutes  affect- 
ing it,  we  are  quite  certain  that  section  seven  of  the  Akron  school 
law  in  no  way  affects  the  power  or  liability  of  the  board  of  educa- 
tion of  the  city  of  Toledo. 

The  board  of  education  of  Toledo  is  a  corporation  to  a  qualified 
extent,  capable  of  contracting  and  being  contracted  with,  within 
the  limits  of  the  express  grants  of  power  given  to  it,  or  arising  to 
it,  by  necessary  implication;  it  may  sue  and  be  sued  to  enforce  its 
contracts,  and  be  compelled,  by  legal  process,  to  comply  with  all 
its  legal  obligations.  It  is  a  corporation  of  a  public  nature,  and 
charged  with  the  performance  of  public  duties.  By  the  second 
section  of  the  Akron  act,  it  is  '^  authorized  to  receive  all  moneys 
accruing  to  said  town,  or  any  part  thereof,  for  use  and  benefit  of 
the  conitnon  schooU  in  Toledo."  It  is  also  made  capable  of  receiv- 
ing any  gift,  grant,  donation,  or  devise  made  for  the  use  of  the 
common  schools  of  the  city. 

Section  eight  provides  that  '^  all  legal  titles  "  to  lands  and  houses 
and  other  property  used  for  common  school  purposes  in  Akron 
(Toledo)  shall  vest  in  the  town  council  of  Akron  (Toledo),  at  the 
taking  effect  of  this  act,  and  all  titles  acquired  thereafter  shall  be 
in  the  name  of  the  town  council,  with  power  to  sell,  lease,  and 
convey  any  and  all  the  lands,  etc.,  and  to  purchase  other  lands  and 
tenements,  etc,  by  and  with  the  advice  of  the  board  of  education, 
but  not  otherwise.  This  gives  the  city  council  possession  of,  and 
control  over,  all  the  school  property  belonging  to  the  school  dis* 
trict.  The  board  of  education  has  no  legal  control  or  power  over 
such  property;  it  can  veto  the  action  of  the  city  council  when  it 
does  not  approve.    It  has  no  other  property  right. 

It  is  provided  in  sec.  43,  act  of  1853  (S.  ft  0.  1361),  that  the 
school-house  lot,  not  exceeding  four  acres,  appropriated  to  common 
school  purposes,  upon  which  a  school-house  has  been  erected,  and 
is  occupied  for  the  accommodation  of  a  common  school  of  any 
grade,  in  the  usual  manner,  from  time  to  time,  by  whomsoever  the 
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legal  tiUe  may  be  held  or  Tested,  is  exempted  from  sale  on  execa- 
tion.  Neither  ooarts,  boards,  nor  town  conncils,  can  snbject  such 
school  property  to  the  payment  of  damages  resulting  to  a  private 
person  from  the  negligence  of  defendant 

We  hare  wholly  failed  to  find  any  provision  of  the  school  law, 
general  or  special,  creating  or  implying  the  liability  of  defendant 
in  this  class  of  cases.  No  possible  means  appears,  in  the  school 
laws,  by  which  defendant,  if  liable  for  a  tort,  could  provide  a  fund 
out  of  which  to  satisfy  a  judgment  against  it 

An  examination  of  the  nature  and  power  of  such  quasi  cor- 
porations will  furnish  a  reason  sufficient  why  defendant  is  not 
liable. 

Text  writers  say:  ''  Civil  corporations  are  of  different  grades  or 
classes,  but  in  essence  and  nature  they  must  all  be  regarded  as 
public.  The  school  district,  or  road  district,  is  invested  with  a 
corporate  character,  the  better  to  perform,  within  and  for  the 
locality,  its  special  function,  which  is  indicated  by  its  name.  It  is 
but  an  instrumentality  of  the  State,  and  the  State  incorporates  it, 
that  it  may  the  more  effectually  dischaige  its  appropriate  duty;  so 
with  counties."     1  Dill,  on  Mun.  Corp.,  §  10. 

City  and  village  school  districts  constitute  a  part  of  the  State 
policy  in  promoting  and  fostering  common  schools,  and  have 
become  State  agencies  in  the  school  system  of  education  contem- 
plated in  the  Constitution.  The  laws  creating  them,  or  authorize 
ing  such  organizations  prior  to  the  adoption  of  the  present  Consti- 
tution, are  continued  in  force  by  the  statute  of  March  14,  1853, 
and  retain,  in  this  way,  their  authority,  and  incur  the  liabilities  to 
which  they  are  subjected.  Owing  to  the  very  limited  number  of 
corporate  powers  conferred  on  them,  boards  of  education  rank  low 
in  the  grade  of  corporate  existence,  and  hence  are  properly  denomi- 
nated qiMsi  corporations.  This  designation  distinguishes  this 
grade  of  cofporations  from  municipal  corporations,  such  as  cities 
and  towns  acting  under  charters  or  incorporating  statutes,  which 
are  vested  with  more  extended  powers  and  a  larger  measure  of  cor- 
porate life.  This  superior  grade,  from  the  nature  of  their  organi- 
zation, benefits  received,  and  power  to  raise  needed  funds,  are 
held  responsible,  by  the  common  law,  for  private  personal  injuries 
caused  by  their  own  negligence  or  that  of  their  servants,  whilst 
the  inferior  grade  of  public  quasi  corporations  are  liable  for  dam- 
ogea  resulting  from  their  negligence,  only  where  made  so  by  express 
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legidation;  Thie  grade  ineludes  the  defendant  It  poBaesses  but 
limited  powers  and  small  corporate  life.  A  corporation  in  some 
sense  political^  bat  in  no  sense  a  mnnicipal  corporation. 

The  daty  defendant  owes  the  mnnicipal  corporation  of  the  city 
of  Toledo  is  a  public  and  not  a  private  duty.  The  fund  that  it  is 
authorized  to  leTj  upon  the  property  of  the  school  district  is  a 
trust  fuitdy  devoted  by  law  to  educational  purposes  only.  It  can 
order  an-  assessment  within  certain  boundaries^  as  one  of  the  pub- 
lic agencies  of  the  State  for  the  maintenance  of  public  schools 
within  tiiat  limit,  which  assessment  cannot  be  lawfully  directed 
to  any  other  use. 

Whether  we  consider  the  language  of  the  statutes  affecting  this 
qnestioQ  of  liability  of  defendant,  applying  to  them  the  rules  of 
eonstmction  indicated  by  the  very  narrow  range  of  objects  and 
purposes  in  the  organization  of  defendant  as  a  corporation,  or 
looking  to  the  general  policy  of  our  State  common-school  system, 
we  are  of  opinion  no  action,  sounding  in  tort,  was  ever  contem- 
plated. 

Having  already  concluded  that  defendant,  as  a  j^tiost  corporation, 
is  a  public  agent  employed  in  administering  the  common-school 
system  of  iiiis  State,  there  is  no  principle  of  common  law  by  which 
tiiis  action  can  be  supported.  On  this  point  the  principle  settled 
in  the  case  of  2%a  Board  of  Commissioners  of  Hamilton  County  v* 
J.  W,  Mighels,  7  Ohio  St.  109,  fully  exonerates  the  defendant  as  a 
qwasi  corporation  from  common-law  liability.  That  case,  and  the 
principle  settbd  in  ity  are  fully  supported  by  numerous  English 
and  American  casea^ 

To  show  a  disposition  in  the  highest  English  courts  to  enlarge 
the  liabilities  of  corporations,  counsel  for  plaintiff  cite  the  cases  of 
Mersey  Docks  v.  Oibbs,  and  Mersey  Docks  v.  Pierce^  11  H.  of  L.  Gas. 
686.  We  do  not  perceive  such  tendency  in  these  cases.  The  docks 
were  placed  in  charge  of  a  body  of  trustees,  with  ponder  to  collect 
tolls  for  their  use  to  and  close  them  for  cleansing  and  repair.  By 
statute  of  51  Geo.  Ill,  they  were  clothed  with  power  to  appoint 
water-bailiffs  to  remove  wrecks  and  other  obstructions,  to  pay  for 
this  out  of  dock  rates  collected  from  vessels.  A  bank  of  mud  was 
allowed  to  accumulate  in  the  approach  to  the  docks.  The  '^  Sierra 
Nevada,"  in  attempting  to  reach  the  docks  with  a  cargo  of  guano, 
foundered  in  the  accumulated  mud,  so  that  the  water  and  mud 
entered  Ae  vessel  and  damaged  the  cargo.    The  Docks  was  a  oox^ 


DECEMBER  TEEM,  1876.  ^ 

Finoh  T.  Boftrd  xxt  Educfttlon. 


poration^  created  by  statate^  and  the  snrplas  f ands  «olleotod  went 
to  public  uses.  Suits  in  these  cases  were  brought  to  Tecover  dam- 
ages for  negligence.  The  House  of  Lords  held  the  corporation 
liable^  and  directed  that  the  liability  thus  incurred  should  be  dis- 
charged from  rates  received  from  vessels^  and  from  which  fund 
dock  repairs  were  paid.  This  ruling  was  in  harmony  with  the 
general  doctrine  ;  flrst^  because  it  was  the  duty  of  that  corporation 
to  keep  the  docks  in  repair  out  of-  the  tolls,  and  second^  because, 
keeping  the  approaches  to  the  docks  navigable  was  necessary  to 
the  proper  use  of  the  docks  and  due  to  customs. 

To  maintain  plaintiff's  action,  her  counsel  confessedly  rely  mainly 
on  the  case  of  The  OUy  of  Dayton  v.  Pease,  4  Ohio  Bt  80.  The 
cases  are  not  alike  in  fact  or  principle.  That  was  an  action  against 
a  strictly  municipal  corporation  for  injuries  to  a  third  person, 
resulting  from  the  negligence  of  subordinate  ofBcers  acting  under 
the  authority  of  the  municipal  corporation,  in  which  case  wae 
applied  the  maxim  of  respondeat  superior,  etc.  Dayton  was  incor- 
porated for  the  immediate  benefit  of  its  inhabitants,  with  consid- 
erable legislative  power,  directing  a  municipal  government  for  its 
own  pleasure,  benefit  and  emolument,  with  power  to  provide  a  fund 
to  meet  and  satisfy  damages  for  its  own  wrongs,  or  injuries  arising 
from  the  negligence  of  its  servants.  This  defendant  is  but  a  quasi 
corporation  of  inferior  grade,  acting  for  the  public  as  one  of  the 
State's  ministerial  educational  agencies,  with  power  to  levy  taxes 
for  school  and  school  building  purposes,  and  no  other.  It  was  a 
public  school  agent  in  the  city  of  Toledo  in  the  same  sense  that  a 
township  board  of  education  is  a  public  school  agent  in  a  township. 

The  case  of  Bigelow  v.  Inhabitants  of  Rundolphy  14  Gray,  541,  is 
in  point  The  town  of  Bandolph,  by  a  vote,  assumed  the  duties  of 
school  districts,  purchased  a  lot  and  erected  thereon  a  school- 
house  for  the  schools  of  the  town.  An  excavation  about  eight  feet 
deep  was  made  in  the  lot  with  the  knowledge  of  defendants,  and 
remained  so  for  about  eighteen  months  prior  to  the  alleged  injury. 
Plaintiff  was  a  pupil  of  one  of  the  schools,  and  while  at  play  on  the 
lot  with  her  school  companions,  without  fault  on  her  part,  fell  into 
the  excavation  and  was  injured.  This  suit  was  brought  to  recover 
damages  for  the  alleged  injury  resulting  from  the  negligence  of 
defendants  in  the  matter  of  the  excavation  on  the  school  lot 
Defendants'  legal  liability  was  the  question  involved.  The  court 
held,  that  ^*  a  town  which  has  assumed  the  duties  of  school  districts 
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is  not  liable  for  an  injury  sustained  by  a  scholar  attending  the  pub- 
lic school  from  a  dangerous  excavation  in  the  achool-house  yard 
owing  to  the  negligence  of  the  town  oflScers." 

In  his  opinion,  Metcalfe,  J.,  said  :  ''  The  question  then  is 
whether  the  defendants  are  answerable  on  the  facts  in  this  case, 
for  the  special  injury  sustained  by  the  plaintifF  through  their 
neglect  to  provide  a  ss^e  place  for  her  attendance  at  school.  We 
are  of  opinion  that  they  are  not.  The  wrong  which  the  facts  show 
was  not  malfeasance,  but  mere  neglect  of  that  kind  of  corporate 
duty  for  neglect  of  which,  as  we  have  seen,  a  town  is  liable  to  a 
private  action  only  when  it  is  given  by  statute/' 

We  add,  the  demurrer  admits  facts  which  show  mere  neglect  of 
that  kind  of  corporate  duty  for  neglect  of  which  boards  of  education 
are  liable  to  a  pri  vate  action  only  when  it  is  expressly  given  by  statu  te. 

Judgment  of  the  Oourt  of  Oommon  Pleas  is  affirmed,  and  the 

cause  remanded  to  that  court  for  execution. 

Judgment  affirmed. 
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(80  Ohio  St.  77.) 

TFiS — bequeit  for  religious  tue — uneeriai/Ug, 

A  testator  makes  a  bequest  in  trust  for  the  benefit  of  his  |>arent8  duriog  their 
lives,  and  proceeds :  *'  It  is  mj  will  and  desire  that  upon  the  death  of  both 
of  mj  said  parents  the  trust  shall  expire,  and  mj  said  trustees  shall  dis- 
tribute the  funds  as  follows,  to  wit :  As  to  the  remaining  sum  of  three 
thousand  dollars,  the  balance  of  said  trust  fund,  my  said  trustee  is  directed 
to  applj  the  same  so  that  it  may  be  used  for  the  vntereeU  of  reUgion,  and 
for  the  adwrneetnefU  of  the  kingdom  of  Christ  in  the  voorld^  as  follows,  to  wit : 
"  He  shall  pay  to  the  treasurer  of  the  American  Tract  Society  the  sum  of 
one  thousand  dollars ;  to  the  treasurer  of  the  American  Bible  Sodetj  the 
sum  of  five  hundred  dollars ;  to  the  treasurer  of  the  sodetj  known  as  the 
American  and  Foreign  Christian  Union  the  sum  of  five  hundred  dollars 
and  to  the  treasurer  of  the  American  Home  Missionary  the  sum  of  one 
thousand  dollaro."  Held^  1.  The  trust  created  by  the  will  ceases  upon  the 
death  of  the  parents,  and  payment  of  the  money  to  the  societies  whose 
treasarers  are  named.  3.  The  societies  are  the  beneficiaries  of  the  will,  and 
the  l)eqttest  is  not  void  for  uncertainty.  8.  The  object  of  the  testator  being 
to  advance  Christ's  kingdom,  the  societies  named  are  specified  as  the  means 
by  which  to  accomplish  his  object.  4.  An  unincorporated  society  is  capable 
of  receiving  a  bequest  of  personalty,  not  amounting  to  a  trust. 
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SUIT  for  a  legacy.  The  will  created  a  trust  for  the  benefit  of 
testator's  parents,  and  then  proTided  : 

'^  Item  second.  It  is  my  wiU  and  desire  that  npon  the  death  of 
both  my  said  parents  the  trust  shall  expire,  and  my  said  trustees 
shall  distribute  the  fund  as  follows,  to  wit :  The  sum  of  two 
thousand  doUars  he  shall  pay  to  my  said  two  sisters,  Belinda  and 
Aurelia,  for  their  joint  maintenance,  to  belong  to  them  or  the  sar- 
yivor  of  them,  and  to  be  at  their  entire  disposal  and  control ;  and 
the  receipt  of  my  said  two  sisters,  or  the  survivor  of  them,  shall 
be  a  sufficient  voucher  to  my  said  trustees  for  the  said  sum  of  two 
thousand  dollars. 

''As  to  the  remaining  sum  of  three  thousand  dollars,  the  balance 
of  said  trust  fund,  my  said  trustee  is  directed  to  apply  the  same  so 
that  it  may  be  used  for  the  interests  of  religion^  and  for  the  ad- 
pancement  of  the  kingdom  of  Christ  in  the  world,  as  follows,  to  wit: 
He  shall  pay  to  the  treasurer  of  the  American  Tract  Society  the  sum 
of  one  thousand  dollars ;  to  the  treasurer  of  the  American  Bible 
Society  the  sum  of  five  hundred  dollars;  to  the  treasurer  of  the  society 
known  as  the  American  and  Foreign  Ohristian  Union  the  sam  of 
five  hundred  dollars ;  and  to  the  treasurer  of  the  American  Home 
Missionary  the  sum  of  one  thousand  dollars.'' 

The  trial  court  held  the  trust  void  for  uncertainty  as  to  the 
societies. 

Henry  F.  Paige,  for  plaintiffs  in  error. 

P.  G.  Smith  and  Harrison,  Olds  &  Marsh,  for  defendant  in 
error.  A  gift  to  a  charity  is  maintainable  if  made  to  a  competent 
trustee,  and  if  so  defined  that  it  can  be  executed  as  made  by  the 
donor  by  a  judicial  decree.  Beekman  v.  Bonsor,  23  NT.  Y.  310 ; 
Phelps,  Ex.  V.  Pond,  id.  77 ;  Williams  v.  WiUiams,  4  Seld.  (N.  Y.) 
648;  Ommanney  v.  Butcher,  1  Turner  &  Buss.  270;  Morice  v.  Bishop 
of  Durham,  10  Ves.  639  ;  9  id.  399  ;  Baker  v.  Sutton,  1  Keene,  253 ; 
Brown  v.  Yeall,  7  Ves.  60 ;  Ellis  v.  Selby,  1  Myhie  &  Craig,  ?86 ; 
Williams  v.  Ker shall,  id.  293 ;  2  Redfield  on  Wills,  830;  Fowler  v. 
Oarlike,  1  Buss.  &  Milne,  232  ;  Story's  Eq.  Jur.  979 ;  Bascom  v. 
Albertson,  34  N.  Y.  684;  Levy  v.  Levy,  33  id.  97;  White  v. 
Fisk,  22  Conn.  81;  Holland  v.  Peck,  2  Iredell's  Bq.  256  ;  Bridges  v. 
Pleasants,  4  Ired.  (N.  C.)  26;  White  v.  University y  id.  21. 

Wbight,  J.    The  question  at  issue  is  as  to  the  validity  of  the 
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bequest  to  the  treasarer  of  the  American  Bible  Society  and  others^ 
as  set  forth  in  item  second  of  the  wilL  The  Goart  of  Oommon 
Pleas  seems  to  have  held  that  it  was  a  bequest  in  trust,  and  as  such, 
was  Yoid  for  uncertainty. 

The  alleged  uncertainty  is  said  to  exist  in  this.  In  the  opinion 
of  m^Uy  the  modes  and  methods  of  adyancing  the  kingdom  of 
Christ  are  as  yarious  as  the  numerous  sects  ostensibly  engaged  in 
accomplishing  that  object.  While  all  are  busy  in  the  work,  no 
two  agree  how  it  shall  be  done.  Methodist,  Episcopalian,  Baptist, 
Presbyterian,  all  have  their  different  opinions  as  to  the  matter 
which  seems  to  have  been  contemplated  by  the  testator. 

That  it  is  not  within  the  proyince  of  a  court  of  equity  to  decide 
between  such  conflicting  claims  will  be  at  once  conceded,  and  if 
the  yalidity  of  this  bequest  depended  upon  the  solution  of  questions 
such  as  these,  the  difSculty  of  sustaining  the  will  becomes  apparent. 

If  this  instrument  deyised  property  to  a  named  trustee,  ''to  be 
used  for  the  interest  of  religion  and  the  adyancement  of  Ohrisfs 
kingdom  in  the  world,"  it  would  perhaps  be  impossible  to  sustain 
such  a  disposition  under  the  law  of  deyises  to  charitable  uses.  In 
what  has  been  called  by  courts  the  ''  wilderness  of  cases  '*  upon 
this  subject,  we  find  that  a  bequest  of  this  kind  must  be  certain. 

In  Chambsrlain  y.  Stearns,  111  Mass.  267,  a  deyise  for  ''  beneyo- 
lent "  purposes  was  held  yoid,  because  too  general  in  its  moaning. 
In  Holland  y.  PecJcy  2  Ired.  Eq.  255,  executors  were  directed  to 
"  pay  oyer  and  deliver  ♦  ♦  *  for  the  benefit  of  the  Methodist 
Episcopal  church  in  America, ''  *  *  *  the  sum  of  15,000,  ''  to 
be  disposed  of  by  conference,  or  the  different  members  composing 
the  same,  as  they  shall  in  their  godly  wisdom  judge  will  be  most 
expedient  or  beneficial  for  the  increase  or  prosperity  of  the  gospel" 
It  was  held:  ''The  object  of  the  bequest  being  of  so  indefinite  a 
nature  that  the  court  cannot  determine  how  it  should  be  employed^ 
the  same  is  yoid." 

In  Wisconsin  the  statute  with  regard  to  trusts  to  uses  provides 
that  the  trust  must  be  "fully  expressed  and  clearly  defined  on  the 
face  of  the  instrument  creating  it,"  which  is  merely  declaratory  of 
the  existing  law  on  the  subject.  In  that  State  the  case  of  Ruth  y. 
Oberhrunner^  40  Wis.  238,  holds  that  a  deyise  of  land  to  A  and  B, 
"  to  hold  the  same  in  trust  for  the  use  and  benefit  of  the  Order  of 
St  Dominican  and  St  Catharine's  Female  Academy,  and  for  no 
other  parpoae,"  cannot  be  surtained  for  w»nt  of  oertainty. 
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In  Seiss,  Eaity  v.  Murphy ^  40  Wis.  276,  a  will  devising  property 
'Ho  the  Roman  Catholic  orphans''  of  a  certain  diocese,  with  a 
further  provision  appointing  the  Roman  Catholic  bishop  executor, 
and  giving  him  ^'  power  to  sell  the  above  property  and  ase  the  pro* 
ceeds  for  the  benefit  of  the  Roman  Catholic  orphans/'  was  held 
void  for  uncertainty  in  the  description  of  the  beneficiaries,  the  class 
not  being  sufSciently  defined,  and  no  way  being  provided  for  select- 
ing the  individual  boieficiaries  from  any  class. 

The  court  thus  illustrate  the  uncertainty  which  they  hold  to  inval- 
idate the  devise:  ''  Conceding  that  the  fund  was  to  be  used  by  the 
executor  for  the  benefit  of  the  Roman  Catholic  orphans  of  the 
diocese  of  La  Crosse,  how  is  it  possible  to  ascertain  and  determine 
what  orphans  were  intended  to  be  benefited?  Are  they  whole 
orphans  or  half  orphans?  Are  they  orphans  of  parents  both 
of  whom  were  members  of  the  Roman  Catholic  church,  or  will 
an  orphan  of  a  Roman  Catholic  father,  or  of  a  Roman  Cath- 
olic mother,  come  within  the  designated  class?  Are  the  ob- 
jects of  this  charity  the  full  orphans  or  half  orphans  who  were 
living  within  the  diocese  at  the  death  of  the  testator,  or  will 
such  of  either  class  as  may  thereafter  come  into  the  diocese  be  enti- 
tled to  take  as  beneficiaries  ?  Again,  upon  what  principle  or  in 
what  manner  is  the  fund  created  by  the  sale  of  the  real  estate  to  be 
expended  ?  Is  the  executor  or  trustee  to  apportion  it  equally 
among  the  orphans  of  the  diocese  when  it  is  ascertained  who  are 
entitled  to  take,  or  is  he  to  dispense  it  in  his  discretion  for  the 
benefit  of  such  orphans  as  he  may  select  from  time  to  time? 
These  questions  suggest  the  perplexity  which  the  court  must 
encounter  in  carrying  into  effect  this  trust.  It  seems  to  us  they 
are  insuperable.  For  the  testator  has  failed  to  declare  his  pur- 
pose, but  has  left  his  will  so  indefinite  and  vague  upon  all  these 
material  matters  that  a  court,  in  order  to  execute  the  trust,  is  of 
necessity  compelled  to  make  a  will  for  him.  The  words  of  Com- 
BTOCK,  C.  J.,  in  Beekman  v.  Bonsor,  23  N*.  Y.  298,  may  well  be 
used :  '  Here  is  a  fatal  uncertainty  both  as  to  the  subject  and  ob- 
ject of  tbe  bequest.' "    P^e  306. 

The  opinion  in  Grimes^  E^r  v.  Harmony  36  Ind.  198;  9  Am. 
Rep.  690,  is  able  and  learned.     We  quote  part  of  the  syllabus  : 

^  The  residuary  clause  of  a  will  was  as  follows  :    '  Item.  I  give 
and  bequeath  the  residue  of  my  estate,  after  the  foregoing  bequest? 
have  been  folly  paid  to  tbe  ortbodoz  protestant  clergymen  of 
Vol.  XXVII  —  54 
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Delphi)  and  their  suooessorsy  to  be  expended  in  the  education  of 
•colored  children^  both  male  and  female,  in  sneh  way  and  manner 
«8  they  may  deem  best,  of  which  a  majority  of  them  shall  deter- 
mine.' In  a  suit  by  the  heirs  at  law  against  the  ezecntors  to  recorer 
the  residuary  estate : 

*^  Held,  (1)  that  the  residuary  clause  was  void  for  yagneness  and 
uncertainty  in  the  designation  of  the  trustees  and  of  the  bene- 
ficiaries of  the  use  ;  and  (2)  that  a  court  of  equity  had  not  the 
power  to  decree  its  execution  cy  pres.^^ 

In  this  case  the  court  say  :  ''Can  the  trustees  execute  the  trust? 
Are  the  beneficiaries  so  described  that  they  can  be  ascertained?  And 
if  they  can  be  ascertained,  is  there  any  plan  or  scheme  devised  by  the 
testator  directing  the  manner  in  which  and  the  purposes  for  which 
the  money  was  to  be  expended?  And  if  there  is  no  plan  or  scheme,  is 
there  a  discretion  Tested  in  the  trustees  authorizing  them  to  select 
the  beneficiaries  and  determine  the  manner  in  which  the  trust 
should  be  executed  ?  The  beneficiaries  are  not  designated  except 
by  general  yagne  and  sweeping  expression,  '  colored  children,  both 
male  and  female. ''' 

After  stating  that  the  class  thus  specified  number  about  four 
millions,  the  court  proceeds  to  say:  ''It  will  be  obseryed  that  no 
scheme  or  plan,  such  as  the  foundation  of  a  college,  a  seminary  of 
learning  or  a  theological  institu  te  is  prescribed.  The  character  of  the 
education  to  be  giyen  —  whether  moral,  religious,  literary,  or  scien« 
tific : —  is  not  prescribed.  The  purpose  expressed  is  to  promote  the 
moral  and  religious  improyement  and  well-being  of  the  colored 
race  by  educating  the  colored  children,  both  male  and  female,  but 
the  particular  kind  of  education  is  not  prescribed.  It  would  be 
impracticable  to  distribute  the  fund  ratably  among  the  beneficiaries. 
There  is  no  power  or  discretion  lodged  in  any  person,  natural  or 
artificial,  to  select  the  beneficiaries  from  the  mass  of  children  of  the 
African  race  in  this  country.  Can  the  courts,  in  the  exercise  of 
their  functions,  select  the  beneficiaries  ?  If  neither  the  trustees 
nor  the  courts  can  select  the  beneficiaries,  is  not  the  residuary 
deyise  and  bequest  yoid  for  uncertainty  ?  '^  See,  also.  Holmes  y. 
Mead,  62  N.  Y.  332. 

These  illustrations  are  given  to  show  the  kind  of  devises  or 
bequests  that  are  held  void  by  courts,  and  it  is  necessary  to  consider 
whether  the  bequest  before  us  is  of  this  character,  and  whether  it  is 
amenable  to  the  objections  that  have  been  urged  against  it. 
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In  our  opinion  the  onlj  rule  necessary  to  be  considered  in  this 
connection  is  that  familiar  one — that  in  construing  a  will  we  must 
endearor  to  disooyer  the  intention  of  the  testator.  In  the  first 
place  it  is  seen  that  he  had  already  created  a  trust.  That  trust 
was  to  last  during  the  lives  of  his  parents.  They  being  dead^  he 
says  it  is  his  will  that  the  trust  shall  cease.  '^  It  is  my  will  and 
desire  that  upon  the  death  of  both  my  said  parents  the  trust  shall 
expire,  and  my  said  trustee  shall  distribute  the  fund."  The  dis- 
tribution is  two  thousand  dollars  to  his  sisters,  and  three  thousand 
dollars  to  the  yarious  societies.  It  is  therefore  apparent  that  he 
intended  all  trusts  with  relation  to  this  money  to  cease  when  dis- 
tribution was  made.  The  two  sisters  certainly  hold  their  two 
thousand  dollars  clear  of  any  complications  of  trust,  and  the  same 
course  of  reasoning  shows  that  the  recipients  of  the  three  thousand 
dollars  must  hold  their  money  free  of  any  trust,  at  least  so  far  as 
any  trust  is  created  by  the  will.  If  the  money  is  taken  by  the 
societies  subject  to  any  trust  at  all,  it  is  only  such  as  exists  by 
yirtue  of  the  objects  and  purposes  of  the  society  itself.  All  the 
means  of  the  societies  are  deyoted  to  the  uses  for  which  the  socie- 
ties are  formed,  and  are  thus,  in  a  certain  sense,  held  in  trust  to 
accomplish  those  uses. 

The  next  clause  to  be  considered  is  this:  "  As  to  the  remaining 
sum  of  three  thousand  dollars,  the  balance  of  said  trust  fund,  my 
said  trustee  is  directed  to  apply  the  same  so  that  it  maybe  used  for 
the  interest  of  religion,  and  the  adyancement  of  the  kingdom  of 
Christ  in  the  world,  as  follows,  to  wit:  He  shall  pay  to  the  treasurer 
of  the  American  Tract  Society  the  sum  of  one  thousand  dollars; 
to  the  treasurer  of  the  American  Bible  Society  the  sum  of  fiye 
hundred  dollars;  to  the  treasurer  of  the  society  known  as  the 
American  and  Foreign  Christian  Union  the  sum  of  fiye  hundred 
dollars;  to  the  treasurer  of  the  American  Home  Missionary  Society 
the  sum  of  one  thousand  dollars." 

It  seems  to  us  the  intention  of  the  will  may  be  made  clear  by 
reading  the  above  clause  thus:  As  to  the  remaining  sum  of  three 
thousand  dollars,  the  balance  of  said  trust  fundy  my  said  trustee 
is  directed  to  apply  the  same  so  that  it  mskjbe  used  for  the  interests 
of  religion,  and  for  the  advancement  of  the  kingdom  of  CJirist  in 
the  world  by  paying  to  the  treasurer  of  the  American  Tract  Society 
one  thousand  dollars;  to  the  treasurer  of  the  American  Bible 
Society  the  sum  of  fiye  hundred  dollars;  to  the  treasurer  of  the 
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society  kaowa  as  the  American  and  Foreign  Ohristian  Union  tbe^ 
sum  of  fiye  hundred  dollars;  and  to  the  treasurer  of  the  Americaik 
Home  Missionary  Society  the  sum  of  one  thousand  dollars. 

The  testator  conceives  a  scheme  for  advancing  Christ's  kingdon^ 
in  the  world.  He  carries  out  that  scheme  by  directing  the  monej 
to  be  paid  to  these  various  societies.  As  soon  as  the  money  arrives 
at  their  treasuries  that  scheme  is  accomplished.  His  will  is  fulfilled. 
No  discretion  is  left  to  any  one  how  this  scheme  shall  be  carried  out» 
He  has  settled  all  that  for  himself.  He  knows  that  these  societies 
are  doing  that  which  he  wishes^  and  that  to  achieve  which  thi» 
bequest  is  made.  He  knows  that  they  are  engaged  in  a  work  of 
advancing  Christ's  kingdom.  It  is  not  to  the  purpose  that  any  on» 
else  may  have  doubts  upon  this  subject  He  does  not  Knowings 
therefore,  that  this  is  their  mission,  in  order  to  aid  it,  he  gives  th» 
money  to  them.  In  other  words,  they  are  the  beneficiaries  of  th» 
will,  and  its  object  is  accomplished  by  paying  the  money  to  thenu 
It  is  not  necessary,  as  counsel  claim,  to  show  that  these  societies 
are  actually  engaged  in  tho  work  of  advancing  Christ's  kingdom.. 
The  testator  has  settled  that  question  for  himself,  so  far  as  to  say- 
that  he  proposes  to  advance  Christ's  kingdom.  How  ?  By  payings 
his  money  to  the  Tract  Society,  and  the  others  named,  That  is 
his  method  of  doing  what  he  desires,  and  so  he  wills. 

It  is  not  as  though  he  bequeathed  to  a  trustee,  for  the  purpose 
of  advancing  the  kingdom  of  Christ.  He  bequeaths  to  thesis 
societies,  because  they  are  advancing  the  kingdcmi,  which  is  tho^ 
precise  object  he  wants  to  accomplish.  He  first  states  the  object^ 
he  wishes  to  effect,  and  then  states  how  he  proposes  to  effect  it. 
He  is  willing  to  pay  the  money  direct  to  them.  To  them  he  trusts 
that  they  will  forward  his  cherished  idea. 

As  said,  the  societies  themselves  are  the  direct  beneficiaries  at 
the  trust,  although  if  they  should  attempt  to  use  their  money  for 
purposes  altogether  foreign  to  those  for  which  they  exist,  doubtless 
they  might  be  restrained  to  those  purposes;  not  by  reason  of  anjp 
thing  in  the  will,  but  because  they  should  be  restrained  to  the  pur^ 
poses  for  which  they  were  created. 

In  Miller  v.  Teachouty  24  Ohio  St.  525,  the  syllabus  is: 

'^  A  testator  provided  in  his  will  that  the  residue  of  bis  estate^ 
which  consisted  of  personal  property,  after  paying  legacies,  should 
be  retained  by  his  executor,  and  invested  by  him  during  the  life  ot 
his  wife  for  her  use,  and  that  at  her  death  it  should  be  apprcK 
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priated  by  the  executor  to  the  adyanoemeut  of  the  Christian  religion, 
'and  be  applied  in  such  manner  as,  in  his  judgment,  would  best 
promote  the  object  named.  The  executor  accepted  the  trust,  and 
^during  his  life  and  that  of  the  widow  the  heir  brought  suit  to 
«nnnl  the  will  for  uncertainty  as  to  the  object  of  the  trust.  HMy 
That  the  testator  had  conferred  ample  power  upon  the  executor  to 
srelieye  the  bequest  of  all  objections  arising  from  its  definite  char- 
acter, and  that  so  long  as  no  obstacle  exists  to  the  exercise  of  the 
{K)wer  at  the  proper  time,  the  courts  of  this  State  will  not,  in 
advance  of  that  time,  interpose,  on  the  application  of  the  heir,  to 
jprevent  its  exercise." 

The  court  say,  page  533:  ''Although  the  power  of  the  courts 
«f  this  State,  to  devise  a  scheme  for  the  application  of  a  yague 
charity,  may  well  be  questioned,  it  does  not  follow  that  the  testa- 
tor cannot  create  an  agency  to  charge  it  for  him;  and  it  may  be 
regarded  as  settled,  that  where  a  testator,  creating  a  trust  to  a 
ichari table  use,  defines  the  intention  of  the  trust,  and  invests  the 
trustee  with  discretionary  power  over  the  application  of  his  bounty 
to  the  objects  or  for  the  purposes  intended,  the  bequest  will  not  be 
jield  invalid  so  long  as  there  is  no  obstacle  to  the  exercise  of  tho 
powers  confided  to  the  trustee,  for  the  exercise  of  the  power  may 
^relieve  the  bequest  of  all  objections  arising  out  of  its  vague  and 
indefinite  character.'' 

In  the  case  before  us,  the  testator  has  created  these  societies  an 
agency  to  carry  out  his  scheme,  he  has  given  them  power  over  the 
Application  of  his  bounty,  and  the  exercise  of  that  power  relieves 
the  bequest  of  all  objections  made  on  account  of  vagueness  or  uncer- 
tainty. 

In  Board  of  Education  of  Fairfield  Tovmahip  v.  Laddy  Admr., 
:S6  Ohio  St  210,  the  syllabus  is: 

''  A  testator  directed  that,  after  the  termination  of  a  life-estate 
created  by  his  will,  his  property  should  be  sold,  and  the  proceeds 
placed  in  the  public  school  fund  of  a  township  named,  and  applied 
to  the  education  of  the  youth  Of  that  township.  After  the  making 
-of  the  will,  but  before  the  death  of  the  testator,  the  part  of  the 
township  in  which  he  resided  was  set  ofi  and  made  to  form  part  of  a 
new  township.    Hdd: 

^'1.  That  the  primary  object  of  the  testator  was  to  apply  his 
property  to  the  education  of  the  youth  of  the  township  named,  and 
tiiat  the  reference  to  the  public  school  fund  of  the  township  was 
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merely  to  indicate  a  means  or  instmmentalitj  for  administering 
the  charity/' 

Item  third  of  this  will  was: 

^'  And  eyer  being  concerned  for  the  prosperity  and  happiness  of 
my  country,  and  fnlly  bclieying  that  the  difinsion  of  light  and 
science  constitutes  one  of  the  most  paramount  of  Ohristian  duties, 
I  hereby  authorize  my  executor,  or  his  successor,  after  the  death  of 
the  afore-named  legatees,  to  cause  the  whole  of  my  property  to  be 
sold  to  the  best  advantage,  and  the  proceeds  thereof  I  wish  to  be 
placed  in  the  public  school  fund  of  Fairfield  township,  and  the 
same  to  be  applied  to  the  education  of  the  youth  of  said  town- 
ship/' 

The  court  say:  **  Fairfield  township,  and  the  public  school  fund 
of  that  township,  are  only  referred  to  as  furnishing  the  means  or 
instrumentality  for  reaching  the  intended  objects  of  the  testator's 
bounty."  In  the  case  before  us,  these  societies  are  only  the  means 
through  which  the  testator  proposes  to  reach  the  end  of  adyancing 
Ohrist's  kingdom. 

The  court  further  say:  *^  The  primary  object  of  the  testator  is 
to  apply  his  property  to  the  education  of  the  youth  of  Fairfield 
township,  and  to  accomplish  this  purpose,  he  expresses  the  wish 
that  the  proceeds  be  placed  in  the  public  school  fund  of  that  town- 
ship." So,  here,  the  object  of  the  testator  is  to  apply  his  property 
to  the  adyancement  of  Christ's  kingdom,  and  to  accomplish  this 
purpose,  he  expresses  the  wish  that  the  money  be  placed  in  the 
treasuries  of  the  societies  he  names.  There  ie  no  yagueness  or 
uncertainty  whatever  in  the  bequest. 

Although  the  testator  uses  the  names  of  the  treasurers,  this  is 
only  his  mode  of  designating  the  societies  to  which  he  desires  his 
money  to  go,  and  though  one  is  an  unincorporated  society,  it  is 
entirely  capable  of  taking  a  personal  bequest ;  it  might  be  different 
as  to  realty.  Waller  y.  Childs^  Ambl.  524 ;  Burr  y.  Smith j  7  Vt. 
241 ;  Owens  y.  Missionary  Soc  of  the  if.  E.  Church,  14  N.  Y.  386. 

In  our  opinion,  therefore,  the  obfbctions  to  this  bequest  are  not 
sound,  and  it  follows  that  the  judgment  of  the  Oommon  Pleas  and 
District  Court,  holding  the  bequests  void,  must  be  reversed. 

Judgment  of  District  Court  reversed  and  cause  remanded. 

Judgment  reversed. 
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Ju9t{llcaticn  nf  Ubel^whenffround  of  aeiUm. 

An  Mtkm  will  not  lie  for  itetements  contained  in  an  answer  alleged  to  hm 
libellona,  if  aneh  etatementa  were  honeetlj  made,  without  malice,  imd  if  tharf 
were  relevant,  believed  hy  defendant  to  be  true,  and  were  made  npon  pro^ 
able  caoae,  and  under  advice  of  counael. 

A  OnON  for  damages.     The  opinion  states  the  oase. 

Hiram  Skinner,  for  plaintiff  in  error. 
Whiie  d  Campbellf  for  defendant  in  error. 

Wbight,  J.  The  question  at  issne  is  this.  In  an  answer,  the 
party  defending  makes  statements  that,  standing  alone,  would  be 
a  libel  on  the  plaintiff.  The  pleading,  however,  avers  that  the 
allegations  in  question  were  made  in  good  faith,  without  malice; 
that  they  were  relevant,  believed  to  be  true,  and  there  was  proba- 
ble cause  for  such  belief;  further,  that  the  pleading  was  under  the 
advice  of  counsel.  Can  an  action  for  damages  be  predicated  upon 
such  a  pleading  ? 

The  answer  of  Beuben  Lanning  set  up  such  a  defense;  a  demur* 
rer  to  it  being  sustained,  the  court  holds  that  that  defense  is  not 
good  in  law. 

It  is  perhaps  diflScult  to  determine  the  precise  nature  of  the 
action  before  us,  and  whether  it  is  an  action  for  libel,  or  rather  in 
the  nature  of  an  action  to  recover  for  malicious  prosecution. 

Townshend  on  Slander,  section  220,  says  that  '^  defamatory  mat- 
ter, published  in  or  to  a  court  of  criminal  jurisdiction,  may  con- 
stitute the  wrong  called  'malicious  prosecution,'  but  never  the 
wrong  called  slander  or  libel."  There  was  a  word  called  ^'  calumny  ** 
in  the  civil  law,  which  signified  an  unjust  prosecution  or  defense 
of  a  suit,  and  the  phrase  is  still  said  to  be  used  in  the  courts  of 
Scotland  and  the  ecclesiastical  and  admiralty  courts  of  England^ 
though  we  do  not  find  cases  of  the  kind  in  the  reports. 

If  this  be  an  action  in  the  nature  of  one  for  malicious  prosecn- 
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tion,  it  is  evident  the  petition  is  defectiye,  in  not  ayerring  the 
termination  of  the  original  suit^  in  which  the  answer  comphiiined 
of  was  filed. 

This  is  a  well-settled  rule  in  that  class  of  actions.  2  Oreenl.  on 
Ey.y  §  452.  Bat  if  we  coosider  it  as  an  action  for  libel^  it  has 
often  been  laid  down  that  proceedings  in  court  are  not  to  be  made 
the  ground  of  such  an  action.  Townshend  says,  in  reference  to 
the  right  of  appealing  to  civil  tribunals:  '^ Everyone  has  the  righi* 
with  or  without  reasonable  cause  for  so  doing,  to  prefer  his  com* 
plaint  to  then ;  aad  whatever  he  may  allege  in  his  pleadings  as  or 
in  connection  with  his  grounds  of  complaint,  can  never  give  a  right 
of  action  for  slander  or  libel.  The  immunity  thus  enjoyed  by  a 
party  complaining  extends  also  to  a  party  defending.  Whatever 
one  may  allege  in  his  pleading,  by  way  of  defense  to  the  charge 
brought  against  him,  or  by  way  of  counter-charge,  counter-claim, 
or  set-off,  can  never  give  a  right  of  action  for  slander  or  libel.  The 
rule  thus  laid  down  has  been  doubted  by  some,  and  it  has  been  said 
that  if  the  tribunal  to  which  the  complaint  be  made  has  no  juiis- 
diction  of  the  subject-matter,  or  if  the  defamatory  matter  be  irrel- 
evant to  the  matter  in  hand,  or  if  the  party  complaining  or  defend* 
ing  maliciously  inserts  defamatory  matter  in  his  pleading,  that  ia 
such  cases  the  party  aggrieved  may  maintain  his  action  for  slander 
or  libel.  Notwithstanding  the  dicta  to  the  contrary,  we  believe  the 
bet((  <-  :md  prevailing  opinion  to  he,  that  for  any  defamatory  matter 
contained  in  Vk pleading  in  a  court  of  civil  jurisdiction  no  action  for 
libel  can  be  maintained.  The  power  possessed  by  courts  to  strike 
out  scandalous  matter  from  the  proceedings  before  them,  and  t« 
piinisli  as  for  a  contempt,  is  considered  a  sufficient  guarnntea 
against  the  abuse  of  this  privilege;  but,  whatever  may  be  the  rea- 
son, it  seems  certain  that  where  there  is  a  perversion  of  the  rights 
the  policy  of  the  law  steps  in  and  controls  the  individual  right  of 
redress  by  action  of  libel.''    Section  22 L. 

In  Hill  V.  MileSj  9  N.  H.  14,  it  Ib  said:  ^'  An  action  for  libel  can- 
not bo  sustained  for  a  proceeding  before  aoourt  having  jurisdiction 
of  the  subject-matter,  if  the  process  was  instituted  under  a  proba- 
ble belief  that  the  matter  alleged  was  true,  and  with  the  intention 
of  pursuing  it  according  to  the  conrse  of  the  court,  even  if  the 
matter  turns  out  to  be  wholly  false.  ...  It  may  well  be  ques- 
tioned whether  an  action  for  libel  could  be  sustained,  nnder  saoh 
circumstances,  even  if  there  was  evidence  of  express  ill  will.'' 
Kidder  v.  Parkhursf,  3  Allen,  393;   Walaon  v.  Afoore,  2  Gush.  133. 
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Addison  on  Torts,  p.  933>  eh.  17>  §  1,  says:  ''An  action  for 
defamation  will  not  lie  for  any  thing  sworn  or  stated  in  the  course 
of  a  judicial  proceeding  before  a  court  of  oompetent  jurisdiction." 

There  are  many  authorities  which  hold  that  statements  made  in 
the  usual  course  of  jurdicial  proceedings,  whether  of  witnesses, 
counsel,  or  otherwise,  come  under  the  head  of  communications 
called  privileged,  although  it  is  at  the  stime  time  said  that,  if  these 
statements  are  false  and  malicious,  they  may  lay  the  foundation  of 
an  action.  Perkins  ▼.  Mitchell^  31  Barb.  461.  Again  in  the  %j\\ar 
lonQ  in  Re fiderson  T.  Broomheady  4  H.  &  N.  569,  is  this:  "No 
action  lies  against  a  party  who,  in  the  course  of  a  cause,  makes  an 
affidavit  in  support  of  a  summons  taken  out  in  such  cause,  which 
is  scandalous,  false  and  malicious,  though  the  person  scandaliaed 
and  who  complains  is  not  a  party  to  the  cause."  See  Hastings  v. 
Lusky  22  Wend.  410. 

In  Marsh  v.  Ellsworth,  60  N.  T.  311,  the  court  say:  "The  law 
is  well  settled  that  a  counsel  or  party  conducting  judicial  proceed- 
ings is  privileged  in  respect  to  words  or  writings  used  in  the  coarse 
of  such  proceedings,  reflecting  injuriously  upon  others,  when  such 
words  and  writings  are  material  and  pertinent  to  the  questions  in- 
volved;  and  that,  within  such  limit,  the  protection  is  complete, 
irrespective  of  the  motive  with  which  they  are  used;  but  that  such 
privilege  docs  not  extend  to  matter  having  no  materiality  or  per- 
tinency  to  such  questions." 

The  authorities  seem  to  be:  some  that  what  is  said  or  written  in 
the  course  of  judicial  proceedings  is  absolutely  privileged,  and  no 
action  can  lie  therefor ;  others  are  to  the  effect  that  the  statements 
must  at  least  be  relevant  to  the  issue  in  hand ;  others  that  they 
must  not  be  false  and  malicious. 

It  is  not  necessary  for  us  to  consider  the  many  difficult  questions 
which  might  arise  in  cases  other  than  the  one  before  us.  The 
answer  we  are  considering  upon  this  demurrer  avers  that  the 
statements  made,  which  were  alleged  to  be  scandalous,  were  hon- 
estly made,  without  malice ;  that  they  were  relevant,  believed  to  be 
true,  with  probable  cause  for  such  relief ;  and,  further,  that  the 
statements  were  made  upon  the  advice  of  counsel.  Such  an  answer 
sets  forth  a  good  defense,  and  the  court  erred  in  sustaining  a  de- 
murrer to  it. 

The  judgment  of  the  District  Court  and  Common  Pleas  is  re* 
versed.  Judgment  renersed. 
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TOWSLBT  y.   MOOBE. 
(BO  GUo  St.  185  ) 

Statute  offlxiuds^wnitraetfin'  work  far  more  than  a  pear -^  completed. 

Although  an  action  cannot  be  maintained  upon  a  verbal  contract  not  to  be  per. 

formed  within  one  year,  yet  when  each  contract  has  been  f ally  performed 

by  one  party,  the  other  haying  obtained  ita  benefits,  he  cannot  refase  to  pay 

the  reasonable  valae  thereof. 
T.  agreed  to  work  antil  coming  of  age,  a  period  of  six  years  or  more,  for  Bf. 

Having  performed   the  contract,  T.  may  maintain  an  action  of  guanttim 

meruit  for  his  services. 

Edtoard  Oviatty  for  plaintiff  in  error. 
McKinney  <&  TibbaU,  for  defendant  in  error. 

Wright^  J.  The  demarrer  to  the  reply  and  the  case  made  in 
the  bill  of  exceptions  raises  the  question :  When  a  contract  for 
service  has  been  made,  which  cannot  be  fully  performed  in  a  year, 
if  the  party  proceeds  and  does  the  work,  can  the  statute  be  plead 
as  a  bar  to  a  demand  for  compensation  ? 

In  this  case,  Olive  Towsley  ageeed  to  work  from  the  time  she  was 
eleven  until  she  was  eighteen,  a  period  considerably  longer  than  one 
year.  But  having  worked,  having  fully  performed  her  part  of  the 
contract,  can  the  defendant  plead  the  statute,  instead  of  paying 
her? 

Although  this  statute  was  enacted  ostensibly  for  the  prevention 
of  fraud  and  perjury,  courts  have  often  been  careful  to  see  that  it 
should  not,  in  its  application,  occasion  fraud  or  wrong.  Indeed 
there  are  cases  which  hold  that  the  mere  fact  that  the  application 
of  the  statute  would  work  a  fraud  is  a  sufScient  reason  why  such 
application  should  be  withheld.  Hidden  v.  Jordan,  %\  Cal.  92; 
Sandfoss  v.  Jones,  35  id.  481. 

It  is  therefore  said  :  '^  Where  a  verbal  contract  is  completely 
executed  by  one  party,  the  consideration  can  be  recovered  from  the 
other,  notwithstanding  the  statute  of  frauds,  .  .  .  and  where 
a  contract  is  within  the  statute,  as  being  not  to  be  performed 
within  one  year  from  the  making,  but  has  been  fully  performed  on 
one  side,  whether  within  the  year  or  not,  the  consideration  of  that 
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performance,  though  by  contract  not  payable  antil  after  the  expira- 
tion of  the  year,  may  be  reooyered  by  action  when  the  stipulated 
time  arrives.''  Browne  on  Frauds,  §  117.  The  same  author  says: 
**  One  who  has  rendered  services  in  execution  of  a  verbal  contract, 
which,  on  account  of  the  statute, cannot  be  enforced  against  the  other 
party^  can  recover  the  value  of  the  services  upon  a  quantum  meruitP 
In  speaking  of  this  section  Parsons  says:  "When  a  contract, 
originally  within  its  provisions,  has  been  entirely  executed  on  one 
side,  and  nothing  remains  but  the  payment  of  the  consideration, 
this  may  be  recovered,  notwithstanding  the  statute.  But  whether 
a  recovery  can  be  had  on  the  original  contract,  or  only  on  a  quari- 
turn  meruit,  is  not  entirely  clear  upon  the  authorities.  Upon  prin- 
ciple, however,  we  should  say  that  a  recovery  in  such  case  can  only 
be  had  upon  a  quantum  meruit.*'    3  Pars,  on  Cont  38. 

In  Stone  v.  Deimisonj  13  Pick.  1,  it  is  held  :  *^  The  statute  of 
frauds  has  no  application  to  a  contract  which  has  been  fully  per- 
formed on  both  sides."  It  appeared  that  plaintiff  sued  defendant 
for  the  value  of  services  rendered.  The  defense  urged  was  that 
the  boy  came  to  work  when  he  was  fourteen  years  old,  agreeing  to 
remain  until  he  was  twenty-one,  and  for  compensation  defendant 
was  to  supply  board,  clothing  and  education,  which  he  had  done, 
thus  performing  the  contract  on  his  part  To  this  plaintiff  said 
that  the  agreement  was  void,  not  being  in  writing  and  he  therefore 
sought  to  recover  on  a  quantum  meruit,  claiming  that  his  services 
were  worth  more  than  he  had  agreed  to  and  had  in  fact  received. 
Here  was  a  case  of  a  contract  which  could  not  have  been  performed 
in  one  year,  and  clearly,  while  it  remained  executory,  no  action 
could  be  maintained  upon  it  by  either  party.  If  defendant 
had  turned  plaintiff  away  from  bis  service,  an  action  could  not 
have  been  maintained  for  damages  in  violating  the  agreement,  as 
regards  the  part  remaining  unexecuted.  So,  if  the  boy  had  quit 
his  work,  the  master  would  have  had  no  remedy.  But  the  con- 
tract has  been  completed  upon  both  sides.  The  boy  had  worked 
until  he  was  twenty-one,  and  the  master  had  paid  him  all  he  had 
agreed  to,  and  the  question  was  whether  the  agreement  could  be 
disregarded  and  the  plaintiff  recover  more  than  he  had  already  re- 
ceived, upon  the  ground  that  his  services  were  worth  more. 

In  delivering  the  opinion,  Shaw,  G.  J.,  says:  ''Take  the  com- 
mon case  of  a  laborer,  entering  into  a  contract  with  his  employer, 
toward  the  close  of  a  year,  for  another  year's  service,  upon  stipu- 
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lated  terms.  Should  either  party  refuse  to  perform,  the  statute 
i¥onld  prevent  .either  party  from  bringmg  any  action  whereby  to 
•charge  the  other  upon  such  contract  But  it  would  be  a  very  dif- 
ferent question  were  the  contract  fulfilled  on  both  sides  by  the 
performanoe  of  the  seryioes  on  the  one. part,  and  the  payment  of 
money  on  aeoount,  from  time  to  time,  on  the  other^  equal  to  the 
amount  of  the  stipulated  wages.  In  case  of  the  rise  of  wages 
within  the  year,  and  the  consequent  increased  value  of  the  services, 
eould  the  laborer  bring  a  qtumtum  meruit,  and  recover  more,  or  in 
case  of  the  fall  of  labor  and  the  diminished  value  of  the  services, 
could  tiie  employer  bring  money  had  and  received  and  recover 
back  part  of  the  money  advanced,  on  the  ground  that  by  the  stat- 
ute of  frauds  the  original  contract  could  not  have  been  enforced  P 
Such,  we  think,  is  not  the  true  construction  of  the  statute.  We 
are  of  opinion  that  it  has  no  application  to  executed  contracts." 

In  King  v.  Welcome,  5  Gray,  41,  the  case  was  this:  Plaintiff 
cued  for  work  done.  The  amount  and  value  of  the  services  were 
not  diluted,  but  defendant  said  there  was  a  contract,  not  in  writ- 
i^gf  by  which  plaintiff  was  to  work  an  entire  year,  beginning  at  a 
future  day,  and  tiiis  contract  he  had  broken  by  leaving  the  em- 
ployment Here  the  defendant  endeavored  to  shelter  himself  under 
a  contract,  not  only  so  far  as  executed,  but  also  so  far  as  it  wae 
«till  executoiy,  that  is,  in  its  entirety.  The  contract  was  one  fall- 
ing within  the  statute,  and  the  court  therefore  did  not  permit  the 
defendant  any  benefit  from  it,  though  still  recognizing  the  princi- 
ple that  in  case  of  performance  of  such  a  contract,  a  recovery 
might  be  liad,  notwithstanding  the  statute.  The  court  say:  ''In 
the  case  at  bar,  the  plaintiff  shows  services  rendered  for  the  defend- 
ant and  their  reasonable  value.  The  defendant,  admitting  the 
performanoe  of  the  labor  and  its  value,  says  the  plaintiff  ought  not 
to  recover,  because  he  made  an  entire  contract  for  a  year,  which  he 
has  not  fulfilled.  The  plaintiff  replies,  that  contract  was  for  work 
for  a  year  from  a  day  future;  it  was  within  the  statute;  it  was  not 
in  writing ;  it  was  not  executed,  and  cannot  be  used  in  a  court  of 
law,  either  as  the  basis  of  an  action,  or  to  defeat  a  claim,  other- 
wise just  and  reasonable.'' 

The  authorities  in  Massachusetts  on  this  subject  are  not  uniform. 
Davenport  v.  Mason,  15  Mass.  85 ;  Laphant  v.  Whipple,  8  Mete.  59; 
Marcy  v.  Marcy,  9  Allen,  8;  Frary  v.  Sterling,  99  Mass.  461 ; 
Hill  V.  Hooper,  1  Gray,  181. 
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In  Sauch  y.  Sirawbtidge,  2  Man.  Or.  &  Soott,  808»  Tindal,  G. 
J^  BAjBy  although  the  remark  may  be  criticised  aa  obiter:  '^  The 
meaning  of  (the  statute)  is,  that  no  action  shall  be  brought  to  re- 
ooYer  damages  in  respect  of  the  non-performance  of  such  contracts 
as  are  therein  referred  to.  It  has  no  application  to  an  action  in  the 
present  form,  founded  upon  an  executed  consideration."  If  this,  in- 
deed, be  the  true  meaning,  it  goes  far  to  relieye  questions  of  this 
kind  of  their  chief  difSculties.  It  allows  an  action  when  the  con- 
tract has  been  performed,  but  refuses  it  in  cases  of  non-perform- 
ance, making  the  distinction  simply  between  executed  and  executory* 

In  ShtUe  y.  Dorr,  5  Wend.  204,  plaintiff  agreed  to  labor  for  de* 
fendant  for  fiYC  years.  The  term  of  serYice  haying  been  ended  bj 
mutual  consent,  suit  was  brought  for  the  Yalue  of  the  serYices- 
The  court  held  that  though  the  contract  was  Yoid  under  the  stat* 
ute,  yet  quantum  meruit  could  be  maintained  for  the  seryica 
actually  rendered. 

In  Pierce  y.  Paine,  28  Vt.  34,  this  subject  is  discussed  by  Bed- 
field,  C.  J.,  in  the  following  case.  The  plaintiff  was  to  subscribe 
for  fifty  shares  of  stock  and  carry  them  for  a  year ;  after  the  year, 
to  haye  the  option  to  transfer  them  to  defendant;  and  there  were 
certain  arrangements  about  diyiding  profits,  which  do  not  affect 
the  particular  question  considered.  The  turning  point  of  fact  upoa 
which  Bedfield  bases  his  decision  does  not  appear  from  the  state^ 
ment  of  facts,  but  may  be  gathered  from  the  opinion,  and  is  this: 
The  shares  were  neyer  transferred  to  defendant;  he  neyer  accepted 
them,  and  was  in  nowise  benefited  by  them.  The  head>note  of  the 
case  is  this:  ''If  the  agreement,  for  the  non-performance  of  which 
an  action  is  brought,  was  not  to  be  performed  within  one  year,  no 
recoyery  can  be  had  upon  it,  although  that  which  formed  the  con- 
sideration of  the  agreement  was  to  haye  been,  or  was  paid  or  per- 
formed within  that  period;  and  no  recoyery  can  be  had  for  or  upon 
the  consideration  so  paid  or  performed,  unless  it  inured  to  the  ben- 
efit of  the  defendant." 

Bedfield  holds  that  there  can  be  no  recoyery  upon  the  contract 
for  it  was  not  to  be  performed  in  one  year  and  was  not  in  writing. 
His  reasoning,  howeyer,  goes  to  show,  if  the  contract  had  been 
performed  on  one  side  and  went  to  the  benefit  of  defendant,  defend- 
ant must  respond  for  the  yalue  of  that  benefit.  In  such  case, 
howeyer,  it  is  necessary  to  show  that  the  consideration  or  benefit 
has  come  to  defendant's  use. 
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In  citing  the  case  of  Souch  v.  Strawbridgey  2  0.  B.  808,  Bedfield 
eays:  *'In  the  American  cases  cited,  and  in  one  late  English  case, 
Souch  V.  Stratvbridge,  by  Tindall,  C.  J.,  it  is  siid  that  to  entitle 
the  party  to  recover  on  his  part  performance  within  the  year, 
when  the  other  party  was  not  bound  to  perform  within  the  year, 
it  must  appear  that  the  performance  on  the  part  of  the  plaintiff 
was  accepted  on  the  other  side,  or  that  it  went  to  the  benefit  of  the 
other  side.  And  just  here  it  seems  to  us  comes  the  proper  distinc- 
tion. If  the  contract  has  been  performed  on  one  side  in  such 
manner  that  the  performance  goes  to  the  benefit  of  the  other  party, 
whether  this  was  done  within  the  year  or  not,  it  undoubtedly  lays 
the  foundation  of  a  recoyery  against  the  party  benefited  by  such 
performance.  But  where  the  contract  on  the  part  of  this  party 
was  not  to  be  performed  within  one  year  from  the  time  it  was 
made,  the  recovery  is  not  upon  the  contract,  but  upon  the  quantum 
meruit  or  valebaty  or  upon  the  money  counts.  It  is  a  recovery 
back  of  the  consideration  of  a  contract  upon  which  no  action  will 
lie,  and  which  has  been  repudiated  by  the  other  party." 

Bedfield  criticises  the  cases  upon  the  subject  which  say  that  per« 
forming  the  contract  takes  it  out  of  the  statute.  He  insists  that  the' 
contract  is  still  within  the  statute,  and  no  action  can  be  maintained 
upon  it;  but  performance  having  benefited  defendant,  he  shall  pay 
the  fair  value  of  that  benefit.  Perhaps  the  difference  is  a  mere 
dispute  as  to  the  form  of  stating  the  same  result. 

Christiancy,  J.,  in  Whipple  v.  Parker,  29  Mich.  374,  says: 
^'But  if  the  contract  has  been  executed  by  the  other  party,  and  he 
has  received  the  consideration  and  accepted  its  benefit,  an  action 
may  be  maintained  against  him  for  the  benefit  thus  conferred  — 
the  money,  property,  or  value  thus  appropriated  by  him;  not, 
however,  upon  the  contract,  but  upon  the  appropriate  common 
counts  in  assumpsit,  and  upon  the  duty,  promise  or  obligation 
springing  from  the  property,  money  or  benefit  thus  conferred  by 
the  plaintiff,  and  received  and  appropriated  by  the  defendant" 

In  this  case  the  contract  was,  that  in  consideration  the  plaintiff 
would  procure  the  defendant  to  be  admitted  as  a  partner  in  a  joint 
venture  with  one-fourth  interest  therein,  and  in  the  business  to  be 
carried  on  and  the  profits  to  be  made  by  it,  defendant  would,  at 
the  end  of  three  years,  pay  whatever  the  business  was  worth. 

Doty  V.  Martin,  32  Mich.  462,  was  a  bill  in  chancery  to  restrain 
a  physician  from  practicing  his  profession  at  Maple  Bapids  and 
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Ticinity.  PlaintifF  had  bought  this  practice,  and  paid  defendant 
for  it,  upon  the  condition  that  he  was  not  to  resume  his  profession. 
Defendant  violated  this  agreement  and  began  business,  ayerring 
that  the  agreement  was  void  under  the  statute.  The  court  held 
that  the  contract  having  been  fully  performed  on  both  sides,  the 
case  was  not  affected  by  the  statute. 

The  act  of  Michigan  makes  the  contract  '^  void.''  29  Mich.  372. 
This  is  somewhat  different  from  ours,  which  provides  '^that  no 
action  shall  be  brought''  Under  which  it  is  held  that  the  contract 
is  not  absolutely  void.    Miniis  v.  Morses  15  Ohio,  571. 

In  Patten  v.  Hicks,  43  Gal.  509,  plaintiff  had  made  a  verbal  con« 
tract  with  defendant  to  furnish  logs  to  keep  a  saw-mill  running  for 
a  period  of  two  years,  and  furnished  a  large  number.  Suit  was 
brought  on  the  contract  to  recover  the  value  of  the  logs  so  deliv« 
ered.  It  was  held  that  the  contract  was  void  under  the  statute, 
being  verbal,  and  that  plaintiff's  remedy  was  a  quanium  meruit  for 
the  logs  which  had  been  furnished. 

In  Moore  v.  Aldrich,  25  Texas  Suppl.  276,  defendant  obtained 
plaintiff's  cattle  upon  a  contract  to  keep  them  for  several  years, 
to  receive  one-fourth  of  the  increase  for  his  compensation.  He  con- 
verted the  cattle  to  his  own  use,  and  relied  on  the  statute  of  frauds  to 
prevent  the  admission  of  testimony  to  show  what  the  parol  contract 
was.  The  court  rather  curtly  dispose  of  the  defense  by  saying: 
'^  The  gist  of  the  action  was  the  conversion  by  the  defendant  to  his 
use  of  the  plaintiff's  property,  not  the  enforcement  of  a  contract 
which  was  not  to  be  performed  in  one  year.  The  statute  of  frauds 
has  no  application  to  the  case." 

In  Swanzey  v.  Moore,  22  111.  63,  the  syllabus  is:  "Executory 
contracts  are  avoided  by  the  statute  of  frauds  ;  executed  contracts 
are  not.  If  a  laborer  contracts  verbally  to  work  an  entire  year,  he 
is  entitled  to  the  wages  agreed  upon,  and  to  the  same  proportionate 
compensation,  for  any  period  of  time  he  labors,  for  less  than  a 
year. 

"  A  parol  contract,  which  is  required  by  the  statute  to  be  in 
writing,  is  as  binding  as  any  when  performed,  or  while  being  per- 
formed." 

Moore,  the  appellee,  had  worked  for  Swanzey,  appellant,  under  a 
contract  for  a  year,  the  year  to  begin  at  a  future  time.  There  was  a 
question  relating  to  Moore  having  abandoned  his  con  tract  before  the 
time  was  up,  but  this  is  entirely  independent  of  the  defense  arising 


OHIO, 


Towsley  v.  Moore. 


iqx>n  the  statate  of  fraade.  The  court  sajs:  ^This  work  was 
done  under  a  contract  void  by  the  statute  of  frauds,  and  the  ques* 
tion  is  whether  Swanzey  could  insist  upon  the  yiolation  of  the 
terms  of  such  a  contract  as  a  defense  to  the  action.  Upon  this 
tiiere  can  be  no  reason  to  doubt,  when  the  character  of  such  a  con- 
tract is  considered.  It  will  be  found  tliat  executory  contracts  only 
are  avoided  by  the  statute  of  frauds;  executed  contracts  neyer.  A 
parol  contract,  which  that  statute  requires  to  be  in  writing,  is  as 
good  as  any  when  performed,  or  while  being  performed  or  when 
partly  performed  so  far  as  the  performance  goes.  Suppose 
this  man  had  worked  the  whole  year,  no  one  will  deny  that  he 
would  be  entitled  to  the  wages  fixed  by  the  contract,  and  no  more 
The  same  measure  of  compensation  must  satisfy  him  for  the  time 
he  did  the  work.  Suppose  he  had  agreed  to  work  five  years  for 
Swanzey  for  nothing,  but  just  for  the  love  of  it,  while  he  would 
not  be  bound  to  work  a  day  under  such  a  contract,  yet  if  he  worked 
six  months  or  a  year  under  it,  he  would  have  to  be  content  with  the 
pleasure  of  the  exerciee  for  his  compensation.  Here  was  a  contract 
that  he  should  work  a  year  for  so  much  money.  Till  that  service 
was  performed  he  was  entitled  to  no  pay.  Whatever  he  did  under 
that  contract  must  be  controlled  by  its  terms.  He  worked  a  por- 
tion of  the  time,  and  quit  without  cause.  By  the  terms  of  the 
contract  under  which  he  did  the  work  he  is  entitled  to  no  pay. 
While  he  agreed  to  work  for  nothing,  he  cannot  change  his  mind 
and  go  for  a  quantum-  meruit.  He  was  not  bound  to  work  under 
the  contract  a  single  day  longer  than  he  pleased.  Swanzey  could 
not  sue  him  for  a  violation  of  his  contract,  which  was  obnoxious  to 
the  statute  of  frauds.  While  executory,  either  party  might  repu- 
diate it  *  When  executed,  or  so  far  as  executed,  it  was  as  valid 
and  binding  as  if  it  had  been  in  writing." 

We  confess  this  case,  as  well  as  some  of  the  others  cited,  seems 
to  play  fast  and  loose  with  both  the  contract  and  statute.  While 
insisting  that  the  agreement  is  void,  it  still  allows  a  recovery 
according  to  its  terms  for  the  labor  that  was  performed.  It  is 
mnch  more  intelligible  to  say,  that  though  the  contract  is  void,  the 
party  must  pay  for  such  advantage  as  he  has  received,  according 
to  the  plainest  principles  of  equity.  As  Redfield  says,  in  Sher- 
man V.  Champlain  Dransportation  Oo,,  31  Vt.  182:  « It  is  certain, 
I  think,  in  regard  to  a  case  of  this  character,  where  the  obligation 
on  one  part  depends  upon  a  use  conceded  on  tiie  other  part,  that 
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eren  when  the  contract  in  terms  extends  beyond  one  year,  it  is  not 
oompetent  for  the  party,  who  has  acquiesced  in  the  receipt  of  such 
use  for  a  sacoesston  of  years,  to  successfully  defend  against  an 
action  for  the  compensation  stipulated.  And  whether  the  recovery 
ia  put  upon  the  ground  that  whatever  is  received  by  one  party  in 
performance  of  a  contract,  which  ho  elects  to  avoid  on  the  ground 
of  the  statute,  he  must  pay  for,  or  that  by  acquiescing  in  the 
receipt  of  such  use,  year  after  year,  he  did,  toHes  quoties,  renew  the 
contract,  does  not  seem  very  material.  In  any  view  we  can  take 
of  the  case,  it  is  obvious  the  statute  of  iVauds  can  have  no  applica- 
tion.''    See,  also,  Suggetfs  Admr.  v.  Gcuon's  Admr.,  26  Mo.  221. 

In  Emery  v.  Smithy  46  N.  H.  151,  it  is  held  that  in  cases  like  this 
no  action  can  be  maintained  on  the  contract,  but  a  quantum  meruit 
must  be  resorted  to;  and  it  is  further  held  that  the  agreement  is 
not  admissible  to  affect  the  amount  of  damages.  Oreen  v.  Sad* 
dingtony  7  El.  &  Bl.  503;  Lane  v.  Skackford,  5  N.  H.  130;  Thomas 
▼.  Dickinson^  14  Barb.  90;  McCue  v.  Smith,  9  Minn.  252;  Watrous 
V.  Chalker,  7  Conn.  224;  Ray  v.  Young,  13  Tex.  550;  Nbyes  v. 
Moor,  1  Boot,  142. 

In  Randall  v.  Turner,  17  Ohio  St  262,  the  syllabus  is:  **  A  ver- 
bid agreement  for  the  sale  of  lands,  which  has  been  fully  per- 
fbrmed  on  the  part  of  the  vendor,  is  not  rendered  void  by  the 
statute  of  frauds.'' 

Samuel  Turner,  defendant  in  error,  plaintiff  below,  had  sold  land 
to  Oeorge  Turner  and  John  Bandall  for  $800;  $400  was  paid  and 
the  property  conveyed.  The  suit  was  for  the  other  $400.  Day, 
J.,  says:  **  The  suit  being  for  the  purchase*money  of  the  land,  and 
the  contract  having  been  fully  performed  on  the  part  of  the  vendor, 
the  statute  did  not  apply."  The  reason  is  sufficiently  palpable. 
The  party  who  had  received  $400  worth  of  land  ought  to  pay  $400 
in  money. 

Although  not  the  turning  point  in  the  case,  in  Abbot  v.  InsJcip, 
29  Ohio  St.  59,  it  is  said:  '*  It  is  true  the  agreement  could  not 
have  been  performed  within  a  year  from  the  making  thereof,  and 
therefore,  under  the  statute  of  frauds,  it  could  not  have  been 
enforced  by  action.  It  might,  however,  have  been  performed  by 
the  parties,  and,  when  performed,  the  parties  would  have  been 
bound  by  it,  or  if  the  plaintiff  bad  performed,  the  defendant  would 
have  been  bound  to  perform  it  on  his  part." 
Vol.  XXVn  —  56 
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When  courts  say  that  performance  takes  a  case  out  of  the  statnte, 
or  that  where  the  contract  has  been  fully  completed  on  both  sides, 
or  where  it  has  been  completed  on  one  side  and  payment  alone 
remains,  the  statute  has  no  application,  it  is  only  an  artificial 
method  of  stating  a  very  simple  proposition.  That  is  this:  When  one 
has  received  money,  goods,  or  benefits  from  another,  justice  and 
equity  demand  that  he  should  pay  therefor,  and  the  law  will,  if 
necessary,  imply  a  promise  to  that  effect  And  although  such 
benefits  may  have  been  rendered  under  a  void  contract^  or  one  that 
cannot  be  enforced,  it  cannot  be  allowed  that  a  defendant  can  retain 
his  advantage  without  compensation.  This  would  be  uncouscion- 
able.  In  the  case  before  us  plaintiff  agreed  to  labor  for  defendant 
for  board  and  clothing,  and  such  sum  as  her  services  were  reasona- 
bly worth.  If  this  contract  cannot  be  enforced  by  reason  of  the 
statute,  the  law  can  imply  a  promise  precisely  like  it  ^  The  defend- 
ant has  received  the  benefit  of  the  services,  whatever  they  were, 
jand  it  would  be  a  reproach  to  the  law  if  he  were  permitted  to  retain 
these  benefits  without  just  payment 

Her  cause  of  action  is  complete  upon  showing  that  she  worked, 
and  the  value  of  her  labor. 

It  is  further  objected  that  there  can  be  no  recovery  in  this  case 
on  any  implied  contract,  because  the  express  contract  excludes  the 
idea  that  one  can  be  implied.  The  defendant  thus  defeats  recovery 
on  the  express  contract  by  means  of  the  statute,  and  then  uses  that 
contract  to  defeat  recovery  also  on  any  other  that  maybe  implied. 
The  contract  is  thus  made  useful  to  the  defendant,  but  not  to  the 
plaintiff  for  any  purpose.  If  it  cannot  be  of  any  avail  to  one  party, 
it  should  not  be  to  the  other.  It  can  hardly  be  a  dead  letter  upon 
one  side  and  not  on  both.  The  case  in  IS  Ohio  St,  where  it  is  held 
that  the  express  excludes  the  implied,  was  a  case  where  the  express 
was  capable  of  enforcement. 

In  2  Pars,  on  Cont  515,  it  is  said  :  ''  If  the  parties  expressly 
provided  not  any  thing  different,  but  the  very  same  thing  which 
tlie  luw  would  have  implied,  now  this  provision  may  bo  regarded 
as  made  twice  ;  by  the  parties  and  by  the  law.  And  as  one  of 
these  is  surplusage,  that  made  by  the  parties  is  deemed  to  be  so ; 
and  hence  is  derived  another  rule  of  construction,  namely,  that 
the  expression  of  those  things  which  the  law  implies  works  noth* 
ing.''  In  the  case  before  us  the  express  contract  was  just  what  the 
law  would  imply,  namely,  reasonable  reward  for  service  performedt 
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and  nnder  the  rule  stated  by  Parsons,  this  express  contract  may 
be  regarded  as  oat  of  the  way. 

A  question  is  raised  upon  the  statute  of  limitations.  It  is  suffi- 
cient to  say  that  when  this  statute  is  relied  upon  as  a  bar,  it  must 
be  plead  specially.  Sturges  y.  Burton,  8  Ohio  St.  215  ;  McKinney 
\.  McKinney y  id.  423. 

There  was  nothing  in  the  answer  pleading  this  statute,  and  there 
is  no  error  in  this  regard. 

Judgment  of  District  Court  reyersed  and  that  of  Common  Pleas 
affirmed. 

AsHBUBK,  J.,  dissented. 


Thb  Mutual  Livb  Iksubahgb  Co.  y.  FsBiroa. 

(SOOhio  St  940.) 

Inturanoe  — forfeiture  —  waio&r, 

d  policy  of  life  iDsaranoe  contained  the  asaal  cause  of  forfeitare  for  non-pay* 
ment  of  premiums.  Departing  from  the  strict  rules  of  the  company,  a  duly 
authorized  agent  had  allowed  the  cash  part  of  the  premium  to  be  paid  one- 
half  cash,  the  other  half  by  a  short  note.  Upon  the  0th  of  July,  1867,  the 
day  the  premium  was  due,  the  agent  received  the  check  of  assured  for  the 
half  cash  due,  and  a  six  months  note,  giving  the  renewal  receipt  for  a  year. 
The  note  contained  the  clause  '*  if  not  paid  at  maturity  said  policy  is  to  be 
null  and  void."  Neither  check  nor  note  was  paid.  Held,  (1)  The  mere  fact 
that  the  note  was  not  paid  at  maturity,  did  not  of  itself  avoid  the  policy. 
It  gave  the  insurance  company  the  option  of  declaring  a  forfeiture,  but  this 
option  must  be  asserted  by  clear  and  unequivocal  acts.  The  clause  of  for- 
feiture, being  inserted  in  the  note  for  the  benefit  of  the  company,  may  be 
waived  by  failure  to  act,  or  other  circumstances  evincing  an  intention  not  to 
claim  the  benefit  of  the  stipulation.  Whether  the  company  has  exercised 
such  option,  or  waived  their  rights,  is  a  question  of  fact  for  the  jury,  under 
all  the  circumstances  of  the  case.  (2)  The  assured  is  entitled  to  a  renewal, 
npon  tendering  at  the  proper  time  the  proper  amount  of  premium  due. 
This  amount  does  not  include  interest  on  premium  notes  previously  given, 
where  the  policy  does  not  provide  for  its  forfeiture  by  reason  of  non-pay- 
ment of  such  interest. 


i  CTION  on  a  policy  of  insurance.     The  opinion  states  the  facta 
Sage  d  Hinkle,  for  plaintiff  in  error.    L  French  was  bound  to 
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tender  the  premiam  stipulated  in  the  policy;  or  an  amount  whioh,. 
with  the  credits,  would  certainly  be  equal  to  the  premixim.  ^ 
Ohitty  on  Cont  (11th  Am.  ed.)  1188;  Dixon  v.  Clark,  5  Man.  Gr.  & 
Scott,  377 ;  Boyden  t.  Moore,  5  Mass.  365 ;  Brandi  t.  Railroad,  26^ 
Iowa,  114  ;  Smith  v.  Keels,  15  Bich.  318 ;  2  Par&  on  Cont  640 ;, 
BasseU  v.  Prior  of  8t.  Johns,  etc,,  M.  2.  H.  6,  fo.  4  pi.  1,  cited  ia 
Chitty  on  Cont.  (11th  Am.  ed.)  1188 ;  Motory  ▼.  Kirk,  19  Ohio  St. 
375 ;  Bernhard  t.  Ins,  Co,,  5  Bigelow,  144. 

II.  The  policy  was  forfeited  by  failure  to  pay  the  note  given  for 
half  the  premium.  Robert  y.  Ins,  Co,,  1  Dis.  355;  Bakery.  Ins^ 
Co.,  43  N.  Y.  283;  Pitt  v.  Ins.  Co,,  100  Mass.  600;  McAllister  v. 
Ins,  Co.,  10\  id.  558;  Ins.  Co,  v.  Hasbrooks,  32  Ind.  447;  Patd^  v,. 
Ins.  Co,,  44  Vt  481;  Thompson  v.  Ins,  Co,,  5  Bigelow,  8;  R^issuftp 
Y.  Ins.  Co.,  5  id.  243;  Ins.  Co.  v.  Origshy,  10  Bush,  310;  Anderson 
V.  Ins,  Co,,  5  Bigelow,  627;  Ins.  Co.  v.  McMillen,  24  Ohio  St  82; 
Skinner  v.  Dayton^  2  Johns.  Ch.  526-536;  Hutcheson  v.  McNutt,  1 
Ohio,  14,  20  ;  Story's  Eq.  Jur.,  §  1313  etseq.j  Boyd  y.  Talbert,  1* 
Ohio,  212 ;  Smith  v.  Whitbeck,  13  Ohio  St  471 ;  JV.  F.  L.  Ins.  Co^ 
V.  Statham,  3  Otto,  30. 

Hoadly,  Johnson  A  Colston,  for  defendants  in  error. 

Wright,  J.  The  petition  is  upon  a  policy  of  insaranoe  upon 
the  life  of  Maynard  French,  for  $10,000.  The  policy  was  executed 
July  6, 1864.  It  is  alleged  that  the  annual  premiums  for  1865» 
1866  and  1867  were  duly  paid,  and  receipts  taken.  That  upon  July 
6,  1868,  and  before  noon  of  the  proper  day,  the  premium  was  duly 
tendered  for  the  ensuing  year,  and  refused.  In  April,  1869,. 
Maynard  French  died.  The  policy  was  for  the  benefit  of  Julia  A.,, 
wife  of  Maynard  French.  She,  however,  died  before  her  husband,, 
and  this  suit  is  by  her  children  and  heirs. 

The  second  and  third  paragraphs  of  the  answer  are  as  follows: 
"  Second,  Defendants  deny  that  the  annual  premium  upon  the 
policy  referred  to  in  the  petition,  for  the  year  1867,  was  duly  paid^  * 
They  admit  that  on  the  sixth  day  of  July,  A.  D.  1867,  a  receipt  fot 
said  premium  was  given  by  the  agent  of  the  defendants  at  Cincin* 
nati,  to  the  said  Maynard  French,  but  no  payment  was  made^ 
Said  French  gave  to  said  agent  for  said  receipt  his  check  upon  the 
Fourth  National  Bank  of  Cincinnati,  dated  July  25,  1867,  foi 
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^213  88-100,  and  his  note  for  $213  87-100,  payable  six  months  after 
date,  to  the  order  of  the  defendants,  with  interest,  and  with  the 
(Stipulation  expressed  in  said  note  that  it  was  given  for  said  pre- 
mium, and  that  if  not  paid  at  maturity  said  policy  should  be  null 
«ind  void,  and  he  also  gave  his  due  bill  for  1 1,450,  unpaid  part  of 
premium  on  said  policy,  with  interest  at  six  per  cent,  payable 
annually,  and  with  the  stipulation  that  the  same  should  be  a  lien  on 
fiaid  policy  till  paid;  and  said  receipt  was  given  to  said  Maynard 
French  upon  the  understanding  and  agreement  that  the  same  was 
not  to  be  operative  unless  said  check  and  said  note  for  $213  87-100 
were  paid  at  maturity,  and  no  part  of  either  has  ever  been  paid. 
Defendants  further  say  that  the  taking  said  check  and  note,  and 
giving  said  receipt  therefor  by  said  agent  was  without  the  knowU 
edge,  authority  or  consent  of  the  defendants;  that  by  the  terms  of 
said  policy  the  annual  premium  thereupon  was  to  be  paid  on  or 
before  twelve  o'clock  m.,  on  the  6th  day  of  July,  during  its  contin- 
uance, and  that  said  agent  was  authorized  to  receive  said  premiums* 
when  due,  but  was  expressly  prohibited  from  altering  or  discharg- 
ing any  of  the  stipulations  of  said  policy,  and  that  said  prohibition 
was  noted  on  the  face  of  said  policy.  Defendants  further  say  that 
4is  soon  as  they  were  advised  of  said  acts  and  doings  by  their  said 
agent,  they  disavowed  the  same,  and  refused  to  recognize,  and  have 
ever  since  refused  to  recognize  said  policy  as  in  force,  of  all  which 
said  Maynard  French  was,  without  delay,  notified. 

*'  Third.  Defendants  deny  that  payment  of  the  annual  premium 
on  said  policy  accruing  on  the  6th  day  of  July,  1868,  was  tendered 
in  manner  and  form  as  set  forth  in  the  petition  or  otherwise,  and 
allege  that  no  part  of  the  same  has  ever  been  paid.  And  defend- 
ants further  say  that  it  is  expressly  stipulated  in  said  policy  that  if 
the  assured  should  not  pay  the  annual  premiums  thereupon  on  or 
i)efore  the  several  days  therein  mentioned  for  the  payment  thereof, 
then,  and  in  every  such  case,  the  defendants  should  not  be  liable 
to  the  payment  of  the  sum  insured,  nor  any  part  thereof,  and  said 
policy  should  cease  and  determine,  and  all  previous  payments  made 
thereon,  and  all  profits,  should  be  forfeited  to  said  company." 

Upon  the  trial  below  verdict  and  judgment  was  had  for  plaintiffs 
in  the  sum  of  $8,248. 

The  policy  is  numbered  25197,  bears  date  July  6,  1864,  and 
recites  as  its  consideration:  ^'The  representations  made  to  them  in 
the  appUcation  for  this  policy,  and  of  the  sum  of  $725  to  them  in 
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haod  paid  by  Mi*8.  Jalia  A.  French,  wife  of  Majnard  French,  and 
of  the  annual  preminm  of  $725  to  be  paid  on  or  before  twelve  o'clock, 
u.,  on  the  6th  day  of  July,  in  every  year  daring  the  continnance  of 
this  policy.'* 

It  contains  the  agreement  of  the  assured  that  '^  in  case  the  said 
assared  shall  not  pay  the  said  annual  premiums,  on  or  before  the 
BCYeral  days  hereinbefore  mentioned  for  the  payment  thereof,  then 
and  in  every  such  case  the  said  company  shall  not  be  liable  to  the 
payment  of  the  sum  insured,  or,  any  part  thereof,  and  this  policy 
shall  cease  and  determine;  and  •  •  •  that  in  every  case  where 
this  policy  shall  cease,  or  become  or  be  null  and  void,  all  previous 
payments  made  thereon,  and  all  profits,  shall  be  forfeited  to  the  said 
company." 

By  the  rules  of  the  company,  this  was  a  policy,  on  which  the 
assured  was  allowed  to  pay  one-half  the  preminm  in  cash  and  to 
give  a  premium  note  for  the  other  half.  The  insurance  was  ef- 
fected at  Cincinnati,  with  the  agent  of  the  company,  Robert 
Simpson. 

On  the  6th  of  July,  1867,  French  not  being  able  to  pay  the  cash 
part  of  the  premium,  gave  his  check  for  one-half  thereof,  payable 
July  25th,  his  note  of  six  months,  and  the  usual  premium  note* 
The  following  are  copies  of  these  papers: 


;  Int.neT. 
.  stamp. 
.2  CenlL 


No. CiKCiNNATi,  July  25,  1867. 

Fourth  National  Bakk, 
No.  31  West  Third  St. 

Pay  to  R.  Simpson,  Esq.,  or  order,  two  hundred  and 

thirteen  -ff^  dollars. 

$213.88.  M.  French,  Agi. 


'Int.  Rev. 
*  Stamp. 
.  15  Centa. 


$^313.87.  OiKOlNNATi,  July  6,  1867. 

Six  months  after  date,  I  promise  to  pay  to  the  order  of 
Mutual  Benefit  Life  Insurance  Company,  two  hundred 

and  thirteen  and -^  dollars,  being  for  premium   on 

policy  25,187,  and  if  not  paid  at  maturity,  said  policy  is  to  be  null 
and  void. 

Value  received,  payable  at  Oinoinnati,  with  interest  at  7  pel 
cent. 
No. Due M.  Fbbkoh. 


'Int.  Rev. 
'  8Ump. 
'2  OeDtB. 
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Policy  No.  26,187.  Cinciknati,  July  6, 1867. 

Agency  at  Cincinnati. 

Due  the  Mutual  Benefit  Life  Insurance  Company, 

fourteen   hundred  and    fifty  dollars,  unpaid  part  of 

premium  of  Policy  No.  25,187,  with  interest  at  6  per  cent,  payable 
annually  ;  this  note  being  a  lien  on  said  policy  till  paid. 
$1,450.00.  M.  FfiENOH. 

These  amounts  of  $213.88  are  more  than  one-half  the  premium 
and  are  made  by  adding  interest  on  the  previous  premium  notes.  It 
appears  that  Simpson  had  been  in  the  habit  of  extending  to  French 
similar  indulgence,  in  previous  years,  as  he  says ''  by  express  consent 
of  the  company,^'  and  upon  receiving  the  foregoing  documents,  he 
gave  to  French  the  usual  renewal  receipt  as  follows: 


'Int.  Rev. 
*  Stamp. 
1 2  Cents. 


The  Mutual  Benefit  Life  insubancb  Co. 
261  Broad  St.  Newark,  N.  Y.,  July  6, 1867. 

Received  seven  hundred  and  twenty-five  dollars,  for 

renewing  Policy  No.  25,187,  on  the  life  of  Maynard 

French  for  one  year  from  date. 

[Not  valid  unless  countersigned  by  agent.] 
$725.00.  Benj'n  C.  Miller,  Treasurer. 

Countersigned,  R.  Simpson,  Slate  Agent. 

Notice  to  Policy-holders.  Unless  premiums  are  paid  on  or 
before  the  day  they  become  due,  the  policy  is  forfeited  and  void. 
Payments  of  premiums  may  be  made  to  agents  upon  receipts  issued 
by  the  company,  signed  by  the  treasurer  and  countersigned  by  the 
agent,  and  not  otherwise.  Agents  are  not  authorized  to  make,  alter 
or  discharge  contracts,  or  waive  forfeitures,  or  grant  permits.  All 
premiums  are  due  and  payable  at  the  company's  office,  in  New« 
ark,  but  if  made  to  an  agent  on  production  by  him  of  a  receipt  as 
above,  it  will  be  valid. 

Lewis  C.  Qrover,  President. 

The  check  was  not  paid  upon  July  25th,  and  is  yet  unpaid.  The 
note  has  not  been  paid,  and  it  is  hence  claimed  that  the  policy  has 
been  forfeited  and  no  recovery  can  be  had  upon  it. 

In  most  of  the  cases  which  have  been  cited  in  argument  the 
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policy  contained  a  clause,  that  ic  should  be  void  upon  non-payment 
of  the  premium;  or  any  note  given  for  such  premium.  This  policy, 
however,  contains  no  clause  of  avoidance  for  the  non-payment  of 
notes  given  for  premium. 

It  is  not  insisted  that  the  non-payment  of  the  check  alone  for 
feited  the  policy,  but  it  is  claimed  that  failure  to  pay  the  note  does 
work  out  this  result.  It  will  be  seen  that  the  note  stipulates  in 
terms  that,  if  it  is  *^  not  paid  at  maturity,  said  policy  is  to  be  null 
and  void." 

It  cannot  be  successfully  maintained  that  tliis  clause  makes  the 
policy  absolutely  void  upon  non-payment  of  the  note.  Under  the 
authorities  such  a  clause,  being  introduced  for  the  benefit  of  the 
insurance  company,  means  that  the  policy  shall  be  void  if  the  com- 
pany insist  upon  it;  but  it  is  their  option  to  say  whether  this  result 
shall  follow  or  not. 

In  Bouton  v.  Am.  Mut  Life  Ins.  Co,^  25  Conn.  542,  it  is  said: 
<^  As  the  policy  provides  that,  in  case  the  annual  premium  required 
by  it  should  not  be  paid  in  advance  as  therein  mentioned,  the 
defendant  should  not  be  liable  for  the  sum  insured  or  any  part 
thereof,  and  the  policy  should  ce^ase  and  determine,  it  was  optional 
with  the  defendant  to  consider  the  policy  as  being  at  an  end  to  all 
intents  and  purposes,  in  which  case  they  would  be  absolved  from 
all  claim  or  liability  therein;  but  as  that  provision  was  inserted  foi 
the  sole  benefit  of  the  defendants,  it  was  only  voidable  at  their 
election,  and  that  it  was  therefore  competent  for  them  to  waive  a 
strict  compliance  with  it  after  the  time  stipulated  for  the  payment 
of  such  premium." 

Tliis  language  is  cited  with  approval  in  Jacobs  v.  Mut  Life  Ins. 
Co.,  5  Big.  48,  and  the  proposition  is  abundantly  sustained  by 
authority.  Wing  v.  Hervey,  27  E.  K  &  Eq.  140;  Buchbee  v.  U.  S. 
Ins.  Annu.  £  Trust  Co.,  18  Barb.  541;  Sheldon  v.  Conn.  Mut  Ins. 
Co.,  26  Conn.  207;  Goii  v.  Nat.  Prot.  Im.  Co.,  25  Barb.  189. 

In  the  case  before  us,  a  duly  authorized  agent  had  delivered  a 
renewal  receipt,  acknowledging  payment  of  the  premium  for  the 
year  beginning  July  6, 1867.  He  had  taken  at  the  time  what 
appeared  to  him  sufBcient  payment  That  he  had  authority  to  do 
this  must  be  inferred  from  the  verdict  of  the  jury.  That  he  bad 
such  authority  is  shown  by  his  own  testimony,  which  states  that  he 
had  done  the  same  thing  in  previous  years,  '^and  each  time  by  the 
express  consent  of  the  company." 
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In  the  face  of  snch  a  receipt,  if  the  company  are  not  allowed  to 
dispute  what  it  says,  and  deny  that  payment  of  the  premium  was 
made,  it  at  least  puts  upon  them  all  the  burden  of  oTerthrowing 
the  assertion  they  hare  thus  made.  If  they  choose  to  assert  their 
option  of  forfeiting  the  policy,  because  the  note  was  not  paid,  they 
must  exercise  that  option  with  some  degree  of  promptness,  and  in 
some  unmistakable  manner. 

Have  they  done  this  ? 

The  company  knew  of  this  transaction  as  early  as  Korember,  ^ 
1367.  They  had  written  to  their  agent,  Simpson,  saying  that  this 
premium  was  unreported,  and  the  reply  was,  on  November  14, 1867, 
that  it  "  was  paid  by  note.''  At  this  early  date,  at  least  two  months 
before  the  note  was  due,  they  might  have  informed  themselves  of 
all  the  partioiilars  of  the  transaction,  and  they  could  have  known 
that  their  agent  held  a  note  for  the  premium  due  January  6-9, 1868, 
which  note  stipulated  that  its  non-payment  was  to  avoid  the  policy. 
It  became  them,  therefore,  thus  early,  to  consider  whether  they 
should  exercise  their  option  of  forfeiture.  Had  they  instructed 
their  agent,  if  the  note  was  not  paid  on  the  9th,  that  on  the  10th 
he  should  declare  to  French  that  the  forfeiture  was  insisted  on,  the 
policy  was  void,  and  its  surrender  demanded;  this  would  have  been 
prompt  action.    But  nothing  of  the  kind  was  done. 

We  have  said  that  the  company  is  chargeable  with  full  knowl- 
edge of  the  transaction,  because  they  might  have  known,  and  so 
were  bound  to  know,  just  what  their  agent  had  done,  and  with 
this  knowledge,  and  after  the  note  was  due,  February  14,  1868,  they 
ask  for  a  report  as  to  the  renewal,  among  others,  of  this  policy. 
Clearly  they  had  not  exercised  their  option  of  forfeiture  then.  Upon 
June  17, 1868,  they  write  that  a  number  of  cases  are  still  unsettled, 
of  which  this  is  one. 

We  have  thus  far  said  that  they  are  fairly  chargeable  with 
knowledge  of  their  agent's  transaction,  but  it  is  not  necessary  to 
stand  upon  this  alone.  They  had  an  agent  at  Cincinnati  who  was 
fully  empowered  to  act  in  the  matter.  He  was  authorized  on  the 
part  of  the  company  to  declare  the  policy  void,  upon  non-payment 
of  the  note,  if  he  saw  fit  to  exercise  that  option. 

This  agent  states  that  when  the  check  was  not  paid  he  demanded 

back  the  renewal  receipt;  he  also  says  that  he  informed  French 

that,  **  as  the  matter  stood,  the  policy  was  void."    The  statement, 

if  true,  does  not  seem  to  have  been  made  for  the  purpose  of  declar* 
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ing  a  forfeiture.  No  offer  to  surrender  the  note  and  check  was 
made;  a  return  of  the  policy  was  not  demanded^  and  even  after- 
ward the  agent  seems  to  have  sought  payment  of  the  check. 

He  states  that  he  demanded  payment  of  the  check  some  twelye 
or  twenty  times,  all  of  which  demands  were  made  within  sixty 
days  of  July  26,  1867,  the  date  of  the  check,  after  which  he  did 
nothing.  That  when  he  took  the  check  and  note  to  demand  the 
return  of  the  renewal  receipt  it  was  then  that  he  informed  Mr. 
French  that  the  policy  was  void.  This  information,  therefore, 
upon  his  own  statement,  must  have  been  communicated  prior  to 
sixty  days  from  the  25th  of  July,  or  prior  to  the  25th  of  September* 
Yet  he  writes  to  his  company,  November  14,  1867,  nearly  two 
months  after,  that  this  premium  had  been  paid  by  note.  It  is  very 
certain  that  informing  Mr.  French  that  his  policy  was  void  because 
the  premium  was  not  paid,  and  writing  to  the  home  ofiSce,  at  the 
very  same  time,  that  the  premium  was  paid,  is  not  such  clear  and 
definite  exercise  of  the  right  to  insist  upon  a  forfeiture  which  the 
law  demands. 

Mr.  Simpson  seems  to  have  labored  under  considerable  appre- 
hension as  to  being  censured  by  his  company,  and  whether  this 
apprehension  affected  his  testimony  we  cannot  say.  But,  besides 
inconsistencies  in  his  own  letters  and  statements,  he  is  contradicted 
by  other  circumstances. 

.Mr.  Simpson  endeavored  to  make  his  company  believe,  and  would 
have  it  now  believed,  that  he  exercised  this  option  by  informing 
Mr.  French  that  the  policy  was  void  in  the  summer  of  1867.  In 
his  letter  to  the  company,  July  16, 1868,  he  informs  them  that  Mr. 
French  came  i  i  on  the  7th  of  July  to  tender  his  premium,  which 
was  refused.  "  I  then  repeated  the  notification  I  had  nearly  a  year 
before  given  him,  that  his  policy  had  lapsed  by  non-payment  of 
premium.'* 

In  June,  1868,  when  a  new  premium  was  about  to  become  dae, 
Mr.  French  sent  his  son  with  a  note  to  Mr.  Simpson,  in  reference 
to  arranging  for  the  premium.  Simpson  says  he  told  the  young 
man  that  as  the  premium  of  1867  had  not  been  paid  the  policy  was 
void.  The  young  man  tells  a  different  story.  He  says  Simpson 
replied  that  he  could  not  carry  it  again  as  he  had  done  the  year 
before.  He  then  says  that  when  his  father  received  the  answer  he 
went  and  raised  the  money.  This  would  not  have  been  done  if 
that  answer  had  been  that  the  policy  was  void.    It  was  left  to  the 
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jnry  to  say  who  should  be  believed,  Simpson  or  young  French  ?  It 
is  very  plain  that  if  the  young  man  is  to  be  believed  no  foundation 
is  left  for  Mr.  Simpson's  theory  of  forfeiture.  If  he  had  been 
cariying  the  policy  the  year  before  it  was  not  void  during  that 
time.  Again,  the  idea  that  Simpson,  at  any  time  prior  to  June, 
1868,  informed  French  that  his  policy  was  void,  is  inconsistent 
with  other  things. 

It  will  be  remembered  that  Simpson  had  been  indulging  Mr. 
French  during  the  entire  continuance  of  the  policy;  allowing  him 
to  pay  half  of  the  cash  premium,  giving  a  note  for  the  rest.  Mr. 
French  was  behind  for  the  premium  of  1867,  and  if  he  had  under- 
stood  that  his  policy  was  void  for  the  non-payment  of  that  premium 
he  never  would  have  written  the  following  note: 

'*  Cincinnati  Savings  Bank, 

"  29  West  Third  Street, 
"Cincinnati,  July  3rf,  1868. 

''DeabSib:  I  have  been  in  daily  expectation  of  money,  but 
have  not  yet  got  it;  and  I  propose  to  you  the  note  of  my  son  and 
daughter,  with  mortgage  on  real  estate  on  Mt  Auburn,  worth  $20,- 
000,  incumbered  with  mortgage  for  $6,000  only,  payable  in  April, 
1869;  the  fee  of  the  real  estate  is  in  them,  and  they  are  free  from 
all  debts.  I  want  this  indulgence  for  sixty  days,  to  pay  past  dues 
and  interest,  and  the  cash  payment  for  the  next  year  on  my  life 
policy ;  condition,  that  if  not  paid  at  maturity  the  renewal  receipt 
shall  be  void.     Please  answer.  M.  Fbenoh. 

"Rob't  Simpson,  Esq.,  Mutual  Benefit  Life  Ins.  Co." 

If  the  insurance  was  void,  as  Simpson  claims,  there  were  no 
"past  dues,''  for  French  owed  nothing,  and  he  would  not  be  oflTer- 
ing  to  raise  money  on  mortgage  to  pay  premiums  on  a  policy  which 
did  not  exist  Other  then,  than  by  asserting  to  Mr.  French 
that  his  policy  was  void,  Mr.  Simpson  seems  to  have  done  nothing 
to  signify  that  he  exercised  his  option  of  forfeiture.  Whether  or 
not  he  did  make  this  assertion,  as  he  claims,  was  a  question  of  fact 
for  the  jury. 

As  far  as  we  are  able  to  discover,  therefore,  there  was  nothing 
done  to  inform  Mr.  French  that  his  policy  was  void,  up  to  the  6th 
of  July,  1868,  when  he  went  to  arrange  for  the  premium  of  that 
year,  unless  we  take  into  account  the  statements  of  Simpson,  which 
were  left  to  the  jury.    We  then  cannot  consider  that  the  company 
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exercifled  tkeir  opticm  to  forfeit,  and  their  failure  so  to  do  was  a 
iraiyer  of  each  forfeiture.  It  is  said  that  '^slight  evidence  of 
iraiver,  as  in  other  cases  of  forfeitnrey  will  be  safficienl"  Ripley  y. 
j^na  Ins.  Co^  29  Barb.  557. 

As  we  have  before  said,  the  mere  non-payment  of  the  note  is 
not  alone  sufficient  to  avoid  the  policy.  Such  payment  was  not  a 
condition  precedent  to  the  attaching  or  continuing  of  the  risk.  It 
was  rather  a  note  with  a  condition  of  defeasance  that  might  be 
made  operative  if  desired. 

The  delivery  of  the  renewal  receipt  shows,  prima  fade^  that  the 
risk  had  attached.  And,  again,  the  contract  of  life  insarance  is 
said  to  be  ^'  sui  generis.^'  The  payment  of  any  premium,  after  the 
first,  is  not  a  condition  precedent  to  the  vesting  of  all  rights, 
though  these  rights  are  liable  to  forfeiture.  The  payment  of  the 
first  premium  and  delivery  of  the  policy  covers  the  whole  life-time, 
and  makes  a  complete  vested  right  to  the  sum  insured,  if  there  is 
-death  before  another  premium  payable;  if  not,  further  premiums 
must  be  paid  or  forfeiture  may  ensue.  But  rights  arise  upon  the 
payment  of  the  first  premium ;  they  become  vested  then,  and  so 
remain  until  forfeiture.     37  N.  J.  469. 

We,  therefore,  cannot  consider  payment  of  this  note  as  abso- 
lutely necessary  before  the  renewal  attached.  It  may  not  perhaps 
be  necessary  to  hold,  as  did  the  court  below,  that  demand  of  pay- 
ment the  day  the  note  was  due  was  necessary  to  work  a  forfeiture, 
but  certainly  something  must  .be  done  between  the  date  the  note 
was  due  and  the  end  of  the  year  to  establish  and  proclaim  the  forfeit- 
ure, or  it  must  be  held  to  be  waived. 

In  cases  of  this  kind,  when  so  serious  matters  as  forfeitures  are 
contemplated,  it  becomes  insurance  companies  and  agents  to  act 
with  fairness  and  candor,  eschewing  any  thing  like  double  dealing. 
Helme  v.  Phil  Life  Ins.  Co.,  61  Penn.  St.  107. 

It  is  urged  by  counsel  that  Mr.  Simpson  was  figuring  so  as  to 
ultimately  secure  payment  of  the  check  and  note  for  his  company, 
and  still  refuse  to  renew  the  policy  in  July,  1868.  As  that  time 
approached,  he  knew  that  Mr.  French  was  in  failing  health,  and  if 
he  could  hold  on  to  these  papers  and  escape  the  risk  of  another 
year  by  refusing  the  premium,  it  would  be  a  desirable  transaction 
in  a  pecuniary  sense.  We  do  not  know  that  the  jury  were  at  all 
impressed  with  this  view,  but  if  they  had  been,  we  cannot  say  that 
it  is  absolutely  unsustained  by  the  testimony. 
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It  appears  to  ub  that  the  dispositioQ  to  prerent  and  gaard  against 
fbrfeitaresof  this  kind  is  plainly  evinced  by  the  authorities.  Sfiel" 
don  Y.  Conn.  Mut.  Ins.  Co.,  %6  Conn.  207. 

In  the  Georgia  MuL  Life  Ins,  Co.  v.  Gibson,  62  Q«.  640,  the  case 

was  this :  Gibson  had  liis  life  insured,  but  upon  his  death  the  company 

contended  that  he  had  not  paid  up  his  dues,  and  so  the  insurance  had 

been  forfeited.     He  died  in  1870,  but  in  the  spring  of  that  year  he 

had  sent  the  company  $35.25  in  payment  of  all  his  dues.    The 

company  retained  the  money  ^ill  after  his  death  without  notifying 

him  whether  it  was  satisfactory  or  not    It  was  held  that  if  the 

company  received  and  retained  the  amount,  this  was  a  waiver  of 

default.    If  the  amount  was  not  enough  to  pay  past  dues,  it  was 

the  clear  duty  of  the  company  to  have ; promptly  notified  him. 

They  should  not  have  retained  the  money,  and  remained  silent 

till  after  the  death. 
In  case  at  bar,  the  company  should  not  have  retained  the  check 

and  note,  and  remain  silent,  as  they  did.    Yet  it  appears  that  on 

July  6,  1868,  when  Simpson  refused  the  premium  for  that  year, 

French  offered  to  give  up  his  policy  if  the  company  would  return  his 

check  and  note.     This  was  refused. 

A  receipt  of  the  premium  after  it  was  due  is  held  to  be  a  waiver 
of  forfeiture.  Froelich  v.  Atlas  Life  Ins.  Co.,  47  Mo.  406;  Sims  v. 
State  Ins,  (7o.,id.  54;  Hodsdon  v.  Guardian  Life  Ins,  Co,,  97  Mass. 
144 ;  Thompson  v.  St,  Louis  Mutual  Life  Ins,  Co,,  52  Mo.  469, 

In  Teutonia  Life  Ins.  Co,  v.  Anderson,  77  111.  384,  it  is  held 
that,  upon  a  non-payment  of  premium  at  the  proper  time,  the  com- 
pany have  the  right  to  declare  a  forfeiture ;  but  if  it  failed  to  do 
so,  it  would  be  presumed  that  it  chose  to  carry  the  risk,  upon  the 
responsibility  of  the  party  who  had  agreed  to  guarantee  the  pay- 
ment. This  case  also  holds,  that  when  a  company  has  acknowledged 
in  the  policy  the  receipt  of  premiums,  it  will  not  be  allowed  to 
dispute  such  acknowledgment 

The  same  is  held  in  other  Illinois  cases.  Ill,  Cen,  Ins.  Co,  v.  Wolf, 
37  111.  354 ;  Frov,  Life  Ins.  Co.  v.  Fennell,  49  id.  180. 

In  Jolliffe  V.  Mad.  Ins,  Co,,  39  Wis.  119  ;  20  Am.  Rep.  35,  which 
was  a  fire  policy,  it  is  said  :  "  Forfeitures  are  not  favored  in  the 
law,  and  will  not  be  sustained  upon  mere  inferences.  Where,  upon 
breach  by  one  party  of  a  condition  or  stipulation  in  a  contract,  the 
other  party  thereto  has  the  option  to  declare  the  contract  forfeited, 
and  thus  relieve  himself  from  liability  upon  it,  and  seeks  to  exer- 
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cise  SQcb  option,  he  must  do  so  unconditionally,  and  in  plain,  pos- 
itiTe  and  unmistakable  terms." 

Nor  do  these  views  conflict  with  Robert  v.  Ins.  Co.,  1  Dis.  365,  a 
case  which  counsel  seem  to  think  decisiTe  of  this.  In  that  case 
the  court  admit  that  subsequent  acts  may  prcTent  the  aToidance  of 
a  policy,  quoting  some  of  the  authorities  already  cited  (p.  365). 

As  the  case  stands  upon  the  evidence,  it  was  possible  for  the 
jury  to  find  that  in  prior  years  Mr.  Simpson,  who  was  fully  author- 
ized to  act  in  the  premises,  had  raried  from  the  strict  rules  of  the 
company,  and  allowed  Mr.  French  to  pay  half  the  premium  in  cash, 
giving  a  short  note  for  the  balance.  In  1867,  the  check  is  given 
payable  ahead,  and  a  six  months'  note,  containing,  for  the  first 
time,  this  clause  of  forfeiture.  Simpson  endeavors  to  collect  the 
check,  but  takes  no  steps  to  avoid  the  policy,  allowing  Mr.  French 
to  believe  that  its  validity  was  not  impaired.  At  the  end  of  the 
year,  when  the  failing  health  of  the  assured  impresses  upon  the 
agent  the  belief  that  further  risk  would  entail  the  loss,  he,  for  the 
first  time,  declares  the  policy  already  forfeited  as  a  past  event. 

These  facts,  and  the  questions  of  forfeiture  and  waiver,  were 
fairly  submitted  to  the  jury,  and  we  cannot  say  that  they  have  so 
clearly  erred  as  to  justify  us  in  setting  aside  the  verdict. 

They  appeared  to  have  found  either  that,  if  there  was  a  forfeit- 
ure, it  had  been  waived,  and,  consequently,  that  the  premium  of 
1867  had  been  paid.  This  being  true,  French  was  entitled  to 
a  renewal  for  the  year  1868,  upon  tendering  the  amount  of  premium 
due,  July  6,  1868.  That  amount  was  1725,  one-half  of  which  was 
$362.50,  the  proper  sum  to  be  tendered.  Simpson  makes  it  more 
by  adding  in  interest  on  the  premium  order.  But  we  agree  with 
counsel,  that  a  tender  of  this  interest  was  not  necessary,  as  there 
is  nothing  in  the  policy  to  forfeit  it  on  account  of  non-payment  of 
interest. 

But  Simpson  swears  that  there  was  not  t362.50  tendered.  In 
this  he  is  again  contradicted  by  testimony  tending  to  show  the  con- 
trary. This  was  fairly  submitted  to  the  jury,  and  we  cannot  say 
that  their  verdict  was  clearly  wrong. 

We  have  not  elaborated  all  the  points  raised  by  counsel,  but  upon 
the  views  stated,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Scott.  J.,  dissented. 
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(90  Ohio  St.  817.) 

Imuranee  '^denaHem  —  toarratUp. 

Where  the  oontrmct  of  inBarance  on  a  steamboat  stipnlatee  for  its  oontinnaiioe 
for  one  year,  **  unless  it  is  terminated  or  made  void  by  conditions  therein- 
after  expressed/'  and  ooDtains  a  '*  permission  to  navigate  the  Oliio  and  Mis- 
sissippi rivers  below  Cairo/'  but  contains  no  condition  expressly  avoiding  the 
policy  for  navigating  the  boat  outside  of  the  permitted  waters,  and  the  boat 
made  a  trip  outside  of  these  permitted  waters  and  returned  in  safety  where 
she  was  afterward  destroyed  by  fire,  in  no  way  caused  or  contributed  to  by 
such  departure,  held,  that  the  only  effect  of  such  deviation  was  to  relieve 
the  insurer  from  any  loss  Iiappening  outside  of  the  permitted  waters,  and 
that  said  policy  was  not  avoided  thereby,  and  that  after  a  temporary  departure 
and  return  in  safety  to  the  permitted  waters,  the  insurers  are  liable  for  a 
subsequent  loss  covered  by  the  policy,  not  caused  or  contributed  to  by  such 
deviation. 

ACTION  on  a  policy  of  insarance  on  a  Bteamboat  The  policy 
contained  a  ''  permission  to  navigate  the  Ohio  and  Missis- 
sippi rirer  below  Cairo."  Daring  the  term  the  boat  made  a  trip 
np  White  river,  without  consent  of  the  insurers,  but  received  no 
injury  on  that  trip.     Subsequently  a  loss  by  fire  occurred. 

Lincoln,  Smith  <S  Stephens,  for  plaintiff  in  error. 

Boadly,  Johnson  A  Colston,  for  defendant  in  error,  claimed  that 
the  language  used  in  the  policy  amounts,  in  law,  to  a  warranty  upon 
the  part  of  the  assured,  that  the  St  Patrick  should  navigate  none 
other  than  the  permitted  waters.  Hop.  Man.  Mar.  Ins.  181, 182; 
Odiome  v.  Ins.  Co.,  101  Mass.  551;  Cottedgey.  Hartley,  6  Exch.  305; 
Sawyer  v.  Ins.  Co.,  6  Gray,  221;  Palmer  v.  Ins.  Co,,  1  Story,  360; 
Arnold  on  Ins.,  §§  213,  215;  Fernandez  v.  Ins.  Co.,  48  N.  Y.  571; 
Coffin  Y.  Ins.  Co.,  9  Mass.  436;  1  Arnold  on  Ins.  342;  Hartly  v. 
Buggin,  3  Doug.  39;  Ins.  Co.  v.  Abbott,  12  Md.  348 ;  Park  on 
Ins.  294;  1  Phillips  on  Ins.  987. 

Johnson,  J.  [Omitting  a  preliminary  question.]  2.  Was  the 
trip  up  the  White  river  such  a  deviation  or  breach  of  warranty  as 
rendered  the  policy  void,  so  that  no  recovery  can  be  had  for  a  sub- 
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sequent  loss  within  the  life  of  the  policy,  whensnch  loss  was  not 
caused  or  contributed  to  by  such  trip  ? 

The  insurers  claim  that  it  was.  They  point  to  the  words  found 
among  the  stipulations  of  the  underwriter,  "with  permission  to 
navigate  the  Ohio  and  Mississippi  rivers  below  Cairo/'  and  to  those 
found  under  the  head  of  ^'Warranted  by  the  assured,"  "  that  the  said 
vessel  shall  be  run  and  navigated  op  the  aforesaid  privileged  waters,, 
as  is  usual  for  boats  of  her  class,"  and  claim  that  these  provisions 
amount  to  a  warranty  by  the  insured,  that  he  will  not  take  the 
boat  out  of  the  permitted  waters,  the  legal  effect  of  which  is  to 
avoid  the  policy  in  case  of  a  deviation. 

On  the  other  hand  it  is  claimed  that  no  such  warranty  exists* 
It  is  admitted  that  if  the  loss  had  occurred  while  the  boat  was  navi- 
gating other  than  the  permitted  rivers,  no  recovery  could  be  had,, 
but  that  on  her  return  in  safety  to  those  rivers  the  boat  was  cov- 
ered by  the  insurance,  and  that  for  any  subsequent  loss  by  fire  the 
plaintiff  may  recover. 

To  determine  this  issue  of  law  we  must  examine  this  contract  by 
the  light  of  those  principles  of  construction  that  govern  in  such 
cases. 

Among  these  are  the  following  well-settled  rules:  "  As  a  contract 
of  indemnity  to  the  assured,  the  policy  is  to  be  liberally  construed 
in  his  favor,  not  only  because  this  mode  of  construction  is  most 
conducive  to  the  interests  of  commerce,  but  because,  for  the  reasons 
that  have  been  stated,  it  is  probably  most  consonant  to  the  inten- 
tions of  the  parties.  It  is  certain  that  the  assured  desires  as  ample 
an  indemnity  as  he  can  obtain,  and  it  is  probable  that  the  insurer 
means  that  he  shall  understand  the  indemnity  given  to  be  as  exten- 
sive as  its  terms,  upon  any  fair  interpretation,  import."  1  Duer 
on  Ins.,  §  5,  p.  161. 

"  When  statements  and  engagements  on  the  part  of  the  insured 
are  inserted  or  referred  to  in  the  policy  itself  it  often  becomes 
di£Scult  to  determine  to  which  class  they  belong.  If  they  appear 
in  the  face  of  the  policy  they  do  not  necessarily  become  warranties. 
Their  character  will  depend  upon  (he  form  of  expression  used,  (he 
apparent  purpose  of  (he  in(en(iofi,  and  somedmes  upon  (he  connec- 
tion or  relation  (o  o(her  par(s  of  (he  tnstrumeniJ*  Campbell  v.  The 
JSng.  Mu(ual  Life  Ins.  Co.,  98  Mass.  39L 

In  the  same  case  it  is  said:  "  In  considering  the  question  whether 
a. statement  forming  a  part  of  the  contract  is  a  warranty,  it  must 


DECEMBER  TERM,  1876.  457 

WUkioB  y.  Tobacco  Ins.  Go. 


be  borne  in  mind,  as  an  established  maxim,  thai  warranties  are  not 
to  be  created  nor  extended  by  construction  j  they  must  arise,  if  at  all, 
from  the /air  interpretation  and  clear  intendment  of  the  words  used 
bj  the  parties."    98  Mass.  391. 

^^  A  warranty  cannot  be  extended  by  inference  beyond  the  strict 
meaning  of  the  words  in  which  it  is  expressed.  As  was  said  by 
Chief  Justice  Sh^w,  in  Forbtuh  \.  Western  Massachusetts  Lis,  Co.^ 
4  Gray,  337,  341,  '  nothing  is  to  be  added  by  way  of  intendment  or 
construction,  when  the  words  are  cleai*  and  intelligible,  although 
it  may  reasonably  be  inferred  that  some  object  was  intended  to  be 
accomplished  by  the  warranty,  which  a  mere  literal  compliance 
would  not  fully  reach.'  The  chief  justice  there  cited  with  approval 
a  case  in  the  Queen's  Bench,  in  the  time  of  Lord  Maksfield,  of  a 
ship  warranted  to  have  twenty  guns,  and  proved  to  have  had  twenty 
guns  but  only  twenty-five  men,  when  it  required  sixty  men  to  man 
twenty  guns;  and  in  which  the  underwriters  contended  that  the 
warranty  implied  that  there  should  be  a  proportionable  number  of 
men,  but  the  court  held  otherwise."  Thwing  v.  Oreat  West,  Ins. 
Co,,  130  Mass.  401;  4  Am.  Rep.  567. 

'^  Courts  are  not  disposed  to  favor  warranties  by  construction, 
and  if  the  terms  used  are  fully  satisfied  as  a  description,  they  will 
not  be  extended  to  include  a  warranty,  unless  it  is  clearly  expressed 
that  such  was  the  design  and  meaning  of  the  parties.  These  views 
are  sustained  by  authorities  entitled  to  great  consideration." 
United  States  F.  £  M.  Ins.  Co.  of  B.  v.  Khnberly,  34  Md.  231,  232 ; 
6  Am.  Rep.  325. 

In  Teadon  v.  Fry,  Chief  Justice  Mabshall  says:  "The  counsel 
has  considered  the  exception  as  a  warranty;  but  the  court  cannot 
so  consider  it  The  words  are  the  words  of  the  insurer,  not  of  the 
insui'ed,  and  they  take  a  particular  risk  out  of  the  policy,  which, 
but  for  the  exception,  would  be  comprehended  in  the  contract. 

.  .  .  Policies  of  insurance  are  generally  the  most  informal 
instruments  which  are  brought  into  courts  of  justice,  and  there  are 
no  instruments  that  are  more  liberally  construed  in  order  to  efFect 
the  real  intention  of  the  parties  if  that  intention  can  be  clealy 
ascertained." 

"  All  the  conditions  and  terms  of  the  policy,  both  written  and 
printed,  should  be  construed  liberally  for  his  benefit"  (the 
assured's),  "  and  so  as  to  effectuate,  as  far  as  may  reasonably  be 
Vol.  XXVII  — 58 
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done,  the  indemuity  which  he  justly  expected."  Etna  Ins.  Co.  r. 
Jackson,  16  B.  Monr.  258,  259. 

'^  Conditions  subsequent  are  not  favored  in  law,  are  not  to  be 
raised  readily  by  inference  or  argument,  and  only  when  apt  and 
sufficient  words  are  used  for  that  purpose."  Laberee  y.  Chrkionf 
53  Me.  212,  213. 

*'  Such  a  condition,  when  relied  on  to  work  a  forfeiture,  is  to  be 
construed  with  great  strictness;  the  demandant  shall  have  his  exact 
legal  right,  but  no  more."    Merrifield  y.  CohUighj  4  Cush.  184. 

'^  The  same  rules  of  construction  which  apply  to  all  other  instru- 
ments apply  equally  to  policies  of  insurance — namely,  that  they 
are  to  be  construed  according  to  their  sense  and  meaning  as  col- 
lected from  the  terms  used,  which  terms  are  to  be  understood  in 
their  ordinary  and  popular  sense,  unless  they  haye  generally,  in 
respect  to  the  subject-matter,  as  by  the  known  usages  of  trade,  or 
the  like,  acquired  a  peculiar  sense  distinct  from  the  popular  sense 
of  the  same  words,  or  unless  the  context  points  out  that  they  must, 
in  the  particular  instance,  and  in  order  to  effectuate  the  immediate 
intention  of  the  parties  to  the  contract,  be  understood  in  some 
special  and  peculiar  sense."  Robertson  y.  Frenchy  4  East,  130^ 
Hone  y.  Mut,  Safety  Ins.  Co.,  1  Sandf.  151 ;  Palmer  y.  Warren  Ins. 
Co.  9 1  Story,  365;  1  Parsons  on  Marine  Ins.,  ch.  4,  g  9. 

The  policy  commences  with  this  stipulation: 

'^  This  policy  of  insurance  witnesseth,  that  the  Tobacco  Fire  and 
Marine  Insurance  Company  of  Cincinnati,  by  these  presents,  do 
cause  M.  Pyne  to  be  insured  in  the  sum  of  not  exceeding  three 
thousand  dollars,  lost  or  not  lost,  upon  the  steamer  St  Patrick,  where- 
eyer  she  is  in  safety  at  noon  of  the  3d  day  of  July,  1867,  and  from 
thence  to  noon  on  the  3d  day  of  July,  1868,  when  this  policy  shall 
expire,  unless  sooner  terminated  or  made  void  by  conditions  here* 
inafter  expressed.*^ 

''With  permission  to  nayigate  the  Ohio  and  Mississippi  riyer 
below  Cairo,  111.     Coal  oil  clause  waiyed." 

It  is  to  continue  until  July  3,  1868,  unless  sooner  terminated  or 
made  yoid,  by  conditions  hereinafter  expressed.*^  By  its  terms  it  is  to 
remain  in  force  for  one  year,  unless  avoided  by  subsequent  expressed 
condition.  The  words,  ''with  permission  to  navigate  the  Ohio 
and  Mississippi  river  below  Cairo,"  are  written  in  the  printed 
policy  immediately  after  the  clause  providing  for  its  terminationi» 
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but  their  natural  poBition  iu  thn  contract  is  immediately  preceding 
that  clause. 

We  will  look  in  rain  through  the  contract,  filled  with  stipula- 
tions, conditions,  and  warranties,  for  any  proTision  which  expressly 
avoids  it  in  a  case  of  this  kind.  While  there  are  numerous  condi- 
tions and  stipulations  in  which  it  is  expressly  avoided  if  they  are  not 
complied  with,  there  is  none  avoiding  it  for  a  temporary  deviation. 

Thus,  under  the  head  of  *'  obligations  of  the  assured,'^  it  is  to  be 
void  if  the  insurance  exceeds  122,500,  or  upon  assignment  of  the 
policy  or  charter  of  the  vessel  without  the  approval  of  the  company 
indorsed  thereon,  or  during  the  time  hemp  shall  be  carried  on  deck 
uncovered,  or  lime  in  the  hold,  or  cotton  on  the  hurricane  deck; 
also,  if  the  premium  notes  are  not  paid  in  fifteen  days  after  matur- 
ity, and  remain  void  until  paid. 

It  is  also  provided  it  shall  cease  while  the  vessel  is  in  the  custody 
under  proceedings  in  law  or  in  equity,  except  during  five  days  after 
seizure;  and  that  a  violation  or  non-compliance  with  any  snch  con- 
ditions vitiates  the  policy. 

Under  the  same  head,  in  what  is  called  the  *'  warranty  clause,'' 
there  are  many  warranties,  stipulations  and  conditions,  in  some  of 
which  the  penalty  expressly  named  for  their  violation  avoids,  or 
rather  suspends  the  policy.  In  that  clause  relating  to  unseaworthi- 
ness, it  is  provided  that  the  policy  shall  be  void  while  the  vessel  is 
unseaworthy,  except  while  going  to  a  port  for  repairs,  or  while  they 
are  being  made. 

As  there  is  no  express  condition  avoiding  this  policy  for  the  cause 
in  question,  we  may  well  apply  the  maxim, ''  expressio  unius  exdusio 
aUerius.^* 

As  there  is  no  express  condition,  let  us  further  inquire  if  there 
is  any  implied  from  the  express  terms  of  the  policy.  The  contract 
of  the  insurer  is  for  one  year,  **  unless  sooner  terminaied  or  fnade 
void  by  conditions  Iieretnafter  expressed.  From  this  it  is  clear  it 
cannot  be  avoided  by  any  implied  conditions. 

We  are  thus  left  to  inquire  as  to  the  legal  effect  of  the  **  condi- 
tions expressed!^ 

It  is  said  the  permission  to  navigate  certain  waters  is  equivalent 
to  prohibiting  the  navigation  of  all  others.  We  agree  with 
Marshall,  0.  J.,  in  Yeadon  v.  Fry,  supra.  These  '^are  the 
words  of  the  insurer,  not  of  the  insured,  and  they  take  a  particular 
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Tish  oat  of  the  policy,  which,  but  for  the  exception,  wonld  be  com* 
prehended  in  the  contract."    They  do  not  amount  to  a  warranty. 

The  stipulation  in  the  warranty  clause,  ^'  the  said  vessel  shall  b& 
run  and  navigated  upon  the  privileged  waters  as  is  usual  for  vessels 
of  her  class  in  the  usual  prosecution  of  busi7iess,'*  has  no  provison 
avoiding  the  policy  if  violated,  though  a  failure  to  run  and  navi- 
gate the  vessel  as  usual  would,  if  loss  ensue  from  such  neglect  of 
duty,  avoid  it  If  no  loss  ensued  from  such  failure,  and  a  losff 
does  happen  from  a  subsequent  cause  insured  against,  no  one  would 
claim  that  the  policy  was  void.  Clearly  this  clause  relates  to  the 
mode  and  manner  of  navigating  the  vessel  within  the  permitted 
waters.  It  is  not  a  warranty  by  the  assured  that  he  will  navigate^ 
no  other  waters,  but  only  that  he  will  navigate  the  permittedf 
waters  in  a  proper  and  skillful  manner,  as  is  usual  with  boats  of 
her  class.  This  clause  cannot  have  two  distinct  and  incongruous 
meanings,  one  to  provide  against  unskillful  use  of  the  boat  within 
the  permitted  waters,  the  penalty  of  which  is  to  defeat  the  policy 
when  it  is  the  cause  of  a  loss,  and  the  other  to  avoid  the  policy, 
however  skillfully  it  is  done,  if  there  is  a  deviation  from  these 
waters*. 

Again,  we  must  keep  in  mind  the  difference  between  a  voyags 
and  a  time  policy. 

The  voyage  policy  insures  a  voyage  from  a  terminus  a  quo  to  the 
terminus  ad  quern,  in  a  prescribed  course,  which,  though  seldom 
set  out  in  the  policy,  forms  part  of  it,  and  is  as  binding  on  the 
insured  as  though  mutually  detailed.  The  voyage  being  in  the 
course  of  navigation  on  and  in  which  the  ship  actually  sails.  li 
there  is  a  voluntary  variation  from  this  course,  it  is  a  deviation^ 
because  it  is  an  abandonment  of  the  voyage  which  was  insured,  and 
for  any  subsequent  loss  from  any  cause  whatever  the  boat  is  unin- 
sured. 

The  voyage  actually  made  is  not  the  voyage  insured,  therefore 
no  recovery  can  be  had. 

A  policy  on  time  insures  no  specific  voyage,  but  covers  any  voy- 
age within  the  prescribed  time,  and  the  loss  and  damage  the  ship 
may  sustain  by  the  perils  insured  against  within  the  limited  period* 
1  Arnold  on  Ins.  333  and  409. 

Strictly  speaking,  there  can  be  no  deviation  in  a  purely  time 
policy,  if  the  vessel  sails  upon  any  voyage  for  which  she  is  sea* 
worthy.     '^  lake  the  former  silent  warranty,  it  is  presumed  that 
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tiiis  does  not  operate  when  a  ship  is  inBured  on  time."  HopkinB' 
Man.  of  Ins.  184. 

The  other  silent  warranty  here  spoken  of  is  seaworthiness: 
^'Bat  policies  on  time  have  recently  come  into  use,  partly,  no 
donbty  to  obviate  the  danger  arising  from  the  doctrine  of  deviation, 
which,  thongh  often  slight,  and  quite  immaterial  to  the  actnal 
risk,  has  oft&  defeated  contracts  of  insurance,  where  there  has 
been  no  increased  risks,  and  thereby  done  much  to  prevent  the 
benefits  afforded  to  commerce  by  honest  insurance."  Capen  v. 
Wash.  Ins.  Co.,  12  Gush.  537. 

There  is  still  another  class  of  policies,  which  partake  of  the 
nature  of  both,  which  may  be  called  mixed  policies:  As  ''at  and 
from  A  to  B  for  six  months; "  or,  ''  at  and  from  Liverpool  to  New 
York  from  January  1,  1847,  to  January  1,  1848." 

In  speaking  of  these  mixed  policies,  Arnold  says  (vol.  1,  p.  412): 
^'  They  agree  with  time  policies  in  this,  that  the  underwriter  can- 
not be  liable  for  any  loss  incurred  by  the  subject  of  the  insurance 
unless  it  occurred  within  the  limits  of  the  time  specified  in  the  pol- 
icy; and,  on  the  other  hand,  they  are  so  far  similar  to  voyage 
policies  that  the  ship  mttst  Mve  originaUy  sailed  on  the  voyage  pre- 
scribed in  the  policy,  and  the  underwriter  will  not  be  liable  for  any 
loss,  though  incurred  within  the  limits  of  the  time,  unless  the  ship 
at  the  time  of  tlie  occurrence  be  sailing  on  the  prescribed  course 
between  the  termini  of  the  voyage.^* 

''  Strictly  speaking,  a  '  deviation  *  originally  meant  only  a  depart- 
ure from  the  course  of  the  voyage,  but  now  it  is  always  under- 
stood in  the  sense  of  a  material  departure  from  or  change  in  the 
risk  insured  against,  without  just  cause."    2  Pars,  on  Mar.  Ins.  1. 

On  page  5  the  same  author  says:  ''  Nor  are  they  discharged  if 
the  change  of  risk  is  merely  temporary,  and,  when  it  ceases,  all 
subsequent  risks  are  precisely  and  certainly  the  same  as  they  would 
have  been  had  no  deviation  taken  place.  In  this  case  the  effect  of 
the  deviation  is  only  to  suspend  the  responsibility  of  the  insurers, 
and  discharge  them  from  any  liability  for  a  loss  which  occurs  dur- 
ing the  existence  of  the  deviation.  But  it  is  obvious  that  there  are 
very  few  changes  of  risks  that  can  be  said  to  leave  all  the  subse- 
quent perils  in  precisely  the  same  condition  as  if  there  had  been 
no  change;  and  this  exception,  therefore,  is  seldom  applicable." 

And  in  note  2,  to  the  iri>ove,  he  says :  ^  Mr.  Justice  Sedobwiok, 
in  delivering  the  opinion  of  the  oonrt>  in  Oojfin  v.  Newburyport 
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Mar.  Ins.  Co.j  9  Mass.  436,  449,  said:  'It  is  tmdoabtedly  true  that 
the  shortness  of  the  time,  or  the  distance  of  a  deriation,  makes 
no  difference  as  to  its  effect  on  the  contract  Whether  for  one  hour 
or  one  month,  or  for  one  mile  or  one  hundred  miles,  the  conse- 
quence is  the  same.  If  it  be  voluntary  and  without  necessity  it 
puts  an  end  to  the  contract.'  It  would  seeniy  however^  that  there  may 
be  a  temporary  deviation,  which  would  exonerate  the  utiderwriters  for 
loss  during  such  devxation,  hut  not  for  a  subsequent  loss.  Thus,  if  a 
steamboat  which  makes  regular  trips  between  two  ports  is  insured 
for  one  year,  and  if,  after  the  trip  for  the  day  is  ended,  she  should 
tow  a  vessel  or  do  any  other  similar  act,  the  underwriters  might  be 
liable  if  she  were  subsequently  lost  on  a  regular  trip  or  while  lying 
in  port,  although  not  if  she  were  lost  while  engaged  in  towing." 

In  a  voyage  policy  the  time  of  starting  and  the  course  of  the 
voyage,  with  its  termini,  are  important  with  reference  to  winds, 
storms,  etc. 

In  a  time  policy,  as  there  is  no  voyage  named  and  no  time  speci* 
fied,  these  considerations  are  of  little  importance. 

The  case  of  OreenUaf  v.  St.  Louis  Ins.  Co.,  87  Mo.  30,  presents 
the  whole  question  upon  the  right  ground.  In  the  policy  sued 
upon  in  that  case,  insuring  the  steamer,  after  the  language  found 
in  this  policy,  was  the  following:  '^  The  Missouri,  Arkansas, White 
Red  and  Yazoo  rivers  excepted.'' 

The  court  say:  '^  The  language  here  does  not  amount  to  a  pro- 
hibition or  a  condition,  or  a  warranty.  The  words  without  the 
exception  would  embrace  all  the  tributaries  of  the  above-mentioned 
rivers.  The  exception  has  the  effect  of  restraining  or  suspending 
the  liability  of  the  underwriters  in  a  certain  event.  If  the  inten- 
tion had  been  that  the  policy  should  be  defeated  by  making  voy- 
ages on  any  of  the  excepted  rivers,  that  intention  would  have  been 
expressed.  But  if  there  is  any  doubt  of  it,  that  exception  being 
made  by  the  parties  for  their  own  benefit  to  relieve  themselves 
from  a  risk  which  they  otherwise  would  have  incurred,  the  doubt 
is  to  be  resolved  against  them.  The  policy  did  not  amount  to  a 
prohibition  or  warranty  against  navigating  the  excepted  rivers,  on 
the  part  of  the  assured,  but  to  a  suspension  of  the  risk  during  the 
period  the  boat  was  so  employed." 

This  is  not  like  the  case  of  Con.  Mut.  Ins.  Co.  v.  Stevens,  which 
contained  a  warranty  that  the  vessel  should  not  use  certain  ports, 
and  these  were  a  breach.    2  Pars.,  note  8,  p.  6« 


DEOEMBEB  TEBM,  1876.  4^ 

Vllkins  T.  TobMoo  Ina.  Co. 

^—  >  I  ■  ■  I  I  1 .1  ■ 

In  Palmer  y.  The  Warren  Ins.  Co.,  1  Story,  364,  Judge  Story 
Bays:  '^  Exceptions,  therefore,  in  a  policy,  if  they  admit  of  any 
other  reasonable  interpretation,  onght  not  to  be  construed  as  cut- 
ting down  the  policy  to  a  particular  voyage,  excluding  all  others, 
but  to  be  deemed  exceptions  of  time  and  risks  in  particular  port? 
or  parts  of  voyages." 

'^  If  a  policy  of  insurance  were  underwritten  for  a  year  on  a  ship, 
excluding  the  month  of  October,  we  should  say  that  it  was  but  an 
exception  of  that  month.  If  a  policy  was  on  all  the  c^rgo  on  board 
a  ship,  excluding  the  fruit  on  board,  we  should  deem  it  a  mere 
exception  of  the  fruit  On  the  other  hand,  if  the  words  were, 
excepting  the  fruit  on  board,  we  should  as  readily  say  that  the 
fruit  was  excluded  from  the  risks  stated  by  the  policy.  But  in 
neither  case  should  we  say  that  fruit  was  prohibited  from 
^ing  taken  onboard  in  the  voyage.  It  does  not  appear  tome,  there- 
fore, that  any  difficulty  in  the  interpretation  of  the  clause  arises 
from  any  grammatical  inaccuracy  in  the  use  of  language.  It  will 
make  no  difference  in  my  judgment,  in  the  present  case,  whether 
the  word  'excluding/  in  this  policy,  is  interpreted  in  its  more  com- 
mon sense  of  shutting  out,  or  in  the  sense  of  ^excepting,'  although 
I  have  no  doubt  that  the  latter  is  the  true  and  appropriate  sense  in 
the  clause  of  the  policy  under  consideration.'' 

In  determining  the  character  of  the  words  '^  with  permission,'' 
etc.,  the  form  of  the  expression,  and  the  connection  in  which  it  is 
found  in  relation  to  other  parts  of  the  instrument  (98  Mass.  391) 
are  suggestive  on  the  question  of  intention. 

They  are  the  words  of  the  insurer,  in  form  permissive,  and  not 
prohibitory,  and  in  connection  with  the  stipulations  which  define 
the  obligations  of  the  underwriter. 

They  do  not  purport  to  be  the  covenants  of  the  assured,  and  are 
not  in  that  part  of  the  policy  containing  his  obligations. 

When,  as  in  this  case,  it  is  evident  the  underwriters  have  taken 
much  pains  to  insert  so  many  stipulations  in  the  form  of  covenants, 
or  obligations  by  the  assured,  and  provide  that  the  policy  shall  be 
avoided  for  a  non -performance  of  some  of  them,  the  presumption 
arises,  especially  when  taken  in  connection  with  the  general  provis- 
ion in  the  beginning  of  the  policy,  that  it  is  to  continue  one  year, 
**  unless  sooner  terminated  or  made  void  by  conditions  hereinafter 
expressed;"  that  if  it  had  been  the  intention  of  the  parties  to 
avoid  the  policy  for  such  a  temporary  departure,  that  intention 
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would  have  been  expressed.  We  do  not  feel  anthorized  by  the  cur- 
rent of  modem  authority  to  create  by  an  enlarged  constructioii 
implied  warranties  in  policies  of  this  nature,  calculated  to  defeat 
the  terms  of  the  instrument,  but  rather  inolinoy  in  cases  of  doubt, 
to  that  construction  which  is  most  conduciye  to  the  interests  of 
commerce  and  the  intention  of  the  parties  as  disclosed  by  a  fair 
interpretation  of  the  contract 
Boorr,  3^  dissented. 

Judgment  reversed  and  cauee  remanded. 


Bjlwsok  y.  Taylojl 

(80  Ohio  St.  889.) 

PartTierMp-^riglUe  of  credUon  tu  to  partner  atuwming  pm/fnerMp  UabSHHu. 

A  retiring  partner  remains  liable  for  all  the  existing  debts  of  the  firm,  to  the 
aame  extent  as  if  he  had  not  retired.  An  agreement  between  him  and  the 
remaining  partners,  or  with  the  new  firm  that  sncceeds,  that  they  will  as- 
same  and  pay  all  such  debts,  while  valid  as  between  the  partners,  has  no 
effect  upon  the  creditors  of  the  old  firm,  unless  thej  become  parties  thereto. 

B.  held  the  promissory  note  of  .the  firm  of  T.  O.  &  Co.  After  it  was  given, 
some  members  of  the  firm  retired,  leaving  assets  sufficient  to  pay  all  debts, 
and  taking  the  obligation  of  the  succeeding  new  firm,  to  pay  all  debts  and 
save  the  retiring  partners  harmless.  Held,  that  unless  R  by  some  valid 
contract,  express  or  implied,  had  made  himself  a  party  to  this  new  arrange- 
t  ment,  or  had  so  acted  as  to  be  estopped,  his  rights  on  the  note  against  all 

the  members  of  the  old  firm  remained  unchanged ;  that  while,  as  between  the 
partners  themselves,  the  relation  of  principal  and  surety  existed,  yet,  as  to 
the  payee  of  the  note,  all  were  principals  and  joint  debtors,  although  notice 
of  such  obligation  was  brought  home  to  him. 

Where  the  payee  of  such  note  has  received  from  the  new  firm  a  chattel  mort- 
gage of  the  partnership  property  sufficient,  if  applied,  to  satisfy  the  debt, 
he  may,  with  the  assent  of  the  retiring  partners,  release  the  mortgage,  and 
return  the  property  or  its  avails  to  the  new  firm,  without  impairing  his 
rights  against  sil  the  Joint  obligors  on  the  note,  even  though  he  had  notiee 
of  the  subsequent  contract  between  the  partners. 

4  GTION  on  a  note.     The  opinion  states  the  facts. 


A 


J.  P.  Bishop,  for  plaintiff  in  error. 
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McKinney  <&  Gaskey  and  R.  F.  Rameyy  for  defendants  in  error. 
One  of  seyeral  makers  of  a  joint  note  who,  for  a  yaluable  consider^ 
ation,  assumes  and  agrees  to  pay  the  note,  becomes  principal,  and 
the  other  makers  are  simply  his  sureties.  Craft  v.  MoHs,  4  Comst 
(N.  Y.)  604.  And  this  rule  is  recognized  as  applying  to  partners,  in 
Butler  Y.  Birkey,  13  Ohio  St.  523.  Wilson  v.  Lloyd,  6  Eng.  Rep.  642, 
Moak's  Notes ;  Waddington  v.  Vredenhurgh,  2  Johns.  Caa.  227. 

The  relation  of  principal  and  surety,  by  reason  of  the  relation  of 
the  debtors  to  each  other,  or  by  contract,  binds  the  creditor  whenever 
the  existence  of  that  relation  is  brought  home  to  his  knowledge. 
Story  on  Part.,  §  158  ;  Pars,  on  Notes  and  Bills,  vol.  l,pp.  234, 235, 
notes  ;  vol.  3  Lead.  Gas.  in  Eq.,  573,  675.  This  doctrine  is  recog- 
nized in  Elwood  v.  Deifendorf  5  Barb.  398  ;  Oriental  Fire  Corp. 
V.  Overend,  1  Eng.  Hep.,  Moak's  Notes,  478. 

This  relation  existing,  and  being  brought  home  to  the  knowl- 
edge of  the  creditor,  the  releasing  of  securities  or  retracting  steps 
taken  for  security  of  debt,  or  doing  any  thing  to  the  injury  of 
surety^  releases  him.  2  Am.  Lead.  Gas  343-5,  355  and  424 ;  vol. 
3  Lead.  Gas.  in  Eq.  552,  566  ;  1  Story's  Eq.Jur.,  §  325;  Baker  v. 
Briggs,  8  Pick.  122  ;  Law  v.  East  India  Co.,  4  Ves.  Jr.  829  ;  Ide 
v.  Churchill,  14  Ohio  St.  386  ;  Oakley  v.  Pasheller,  4  01.  &  F.  207; 
Wilson  Y,  Lloyd,  6  Eng.  Bep.,  Moak's  Notes,  642. 

JoHKBON,  J«  The  note  sued  on  was  the  joint  liability  of  all  the 
partners  in  the  firm  of  Taylor,  Oriswold  &  Go.  Taylor  and  Finger 
as  well  as  Oriswold  were  principal  debtors.  When  the  note  was 
executed  and  delivered  to  Mrs.  Bawson,  for  a  valuable  considera- 
tion, the  liability  thei^on  of  each  partner  became .  fixed.  Their 
relations  to  that  contract,  and  their  liabilities  thereon,  could  by 
no  act  between  themselves  be  changed.  After  this  note  was  given^ 
two  of  the  partners,  Taylor  and  Finger,  retired  from  the  firm,  and 
a  new  one  was  formed  including  Oriswold,  their  former  partner, 
which  obligated  itself  to  the  retiring  partners  to  pay  all  debts  and 
save  them  harmless.  Of  this  arrangement,  it  is  claimed  that  Mrs. 
Bawson  had  notice.  The  evidence  tends  to  show  constrv^Hve  notice 
to  her  of  the  formation  of  the  new  partnership  to  succeed  Taylor, 
Oriswold  &  Go.,  and  subsequent  dealings  by  her  with  the  new  firm. 
Whether  she  ever  in  fact  knew  of  this  arrangement,  by  which  the 
new  firm  was  to  pay  the  debts  of  the  old,  does  not  appear,  but, 
conceding  that  she  did,  the  question  presented  by  the  charge  of  the 
court  is,  as  to  the  effect  of  such  knowledge  on  her  rights  on  the  note» 
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The  charge  was:  ''If  she  did  have  notice,  then  she  was,  after 
that  knowledge,  bound  to  treat  them  as  sureties,  and  they  were 
entitled  to  all  the  protection  that  sureties  would  be  entitled  to,  <u 
if  the  names  of  Taylor  and  Finger  had  been  attached  as  sureties 
when  the  note  toas  executed,** 

It  is  not  claimed  that  Mrs.  Bawson  assented  to  this  new  arrange- 
ment, or  by  any  yalid  contract^  express  or  implied,  agreed  to  modify 
or  change  the  relations  of  these  joint  obligors  to  her  upon  the  note 
but  simply  as  between  themselves,  by  the  new  arrangement,  Taylor 
and  Finger  became  sureties  of  their  copartner  Qriswold,  of  which 
fact  Mrs.  Bawson  had  notice.  It  is  admitted  that  so  long  as  she 
was  not  informed  of  this  arrangement  her  rights  and  duties  re- 
mained as  fixed  when  the  note  was  given,  but  it  is  claimed  that 
when  such  notice  was  given,  then  Taylor  and  Finger  were  entitled 
to  the  same  rights  and  protection  as  if  they  had  been  original  sure- 
ties. 

In  substance,  the  charge  of  the  court  lays  down  the  law  to  be 
that  the  liability  of  principals  on  an  obligation  may  be  converted 
into  a  liability  of  suretyship  by  the  acts  of  the  obligors  without  the 
assent  of  the  obligee,  by  giving  notice  of  such  new  arrangement. 

In  Thurston  dt  Hays  v.  Ludwig,  6  Ohio  St.  1,  it  was  held  that  in 
order  to  change  or  vary  the  terms  of  a  written  contract,  there  must 
be  a  new  contract  to  that  effect  between  the  parties,  based  on  some 
new  consideration,  or  such  new  contract  must  have  been  so  far 
executed  or  acted  upon  that  a  refusal  to  QaiTy  it  out  would  operate 
as  a  fraud. 

Such  is  the  general  rule  governing  all  contracts.  In  its  applica- 
tion to  cases  like  the  one  at  bar.  Story  says  : "  It  frequently  happens 
that  upon  the  retirement  of  one  partner,  the  remaining  partners 
undertake  to  pay  the  debts  and  to  secure  the  credits  of  the  firm. 
This  is  a  mere  matter  of  private  arrangement  and  agreement  be- 
tween the  partners,  and  can  in  no  respect  be  admitted  to  vary  the 
rights  of  existing  creditors  of  the  firm!*  Story  on  Partnership,  §  164. 

If  the  creditor  assents  to  such  arrangement  after  it  becomes 
known  to  him,  **  and  by  his  subsequent  act  or  conduct,  or  binding 
contract,  he  agrees  to  consider  the  remaining  partners  as  his  exclu- 
sive debtors,  he  may  lose  all  right  and  claim  against  the  retiring 
partner-'* 

The  precise  question  at  bar  was  considered  at  great  length  in 
Maingay  v.  Lewis,  Irish  R  Com.  Law,  495  (1869). 
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To  an  action  on  money  counts,  the  defendant  pleaded  that  the 
cause  of  action  accrued  against  him  and  one  W.  and  one  S.  as  part- 
ners; that  afterward  the  firm  was  dissohed  by  a  memoraudnm^  of 
which  plaintiff  had  due  notice,  by  which  W.  agreed  to  pay  all  debts 
of  the  firm  and  indemnify  his  copartners  from  all  claims,  by  which 
he  became  a  surety  only,  of  which  plaintiff  had  notice,  and  after 
such  notice  took  a  bill  of  exchange  at  three  months  from  W.  alone  for 
the  amount,  and  thereby  gave  time  to  W.,  whereby  defendant  was 
discharged  from  liability.  It  was  held  that  this  plea  was  bad,  and 
did  not  constitute  a  defense  either  at  law  or  in  equity,  Whitesidb, 
C.  J.,  saying:  *'  It  is  clear  that  no  arrangement  among  joint 
debtors  could  prejudice  the  rights  of  their  creditors."  Again: 
'^  Another  averment  is  that  the  plaintiffs  ^had  notice  of  this 
arrangement.'  Well,  I  do  not  see  how  the  men  giving  notice  to 
the  plaintiff  of  an  arrangement  by  which  they  cannot  be  affected 
is  to  prejudice  their  rights." 

In  that  opinion  the  distinction  is  clearly  drawn  between  a  case 
where  the  relation  of  principal  and  surety  existed  inter  se  at  the 
time  the  obligation  was  entered  into,  of  which  the  creditor  had 
knowledge,  and  a  case  of  joint  principals  inter  se  at  the  date  of  the 
obligation,  and  a  subsequent  agreement  between  the  joint  debtors, 
by  which,  as  between  themscWes,  one  becomes  a  surety  of  the  other, 
of  which  subsequent  arrangement  the  creditor  had  knowledge. 

It  is  of  the  first  importance  to  keep  in  mind  the  distinction,  as 
it  furnishes  the  key  to  harmonize  many  apparently  conflicting 
decisions.  In  the  former  class  of  cases,  the  relation  of  suretyship 
exists  at  the  very  inception  of  the  contract.  The  obligee  having 
knowledge  of  that  relation  before  he  accepts  the  contract,  takes  it 
subject  to  all  the  rights  and  equities  of  such  sureties  inter  se  not 
inconsistent  with  the  terms  of  the  contract. 

On  the  other  hand,  where  the  obligors  are  in  fact  joint  debtors, 
he  accepts  them  as  such,  and  no  subsequent  arrangement  between 
the  joint  debtors  alone  can  change  that  relation.  Bedford  v. 
Deakin,  2  B.  ft  Aid.  210 ;  Evans  v.  Drummond,  4  Esp.  89;  Pooley 
V.  Harradine,  7  E.  &  B.  431  ;  Butler  et  al  v.  Birkey,  13  Ohio  St, 
523;  Pars,  on  Part.  421-425,  ch.  13 ;  Manley  v.  Boycot,  2  El.  &  B. 
46;  75  E.  C.  L.  45. 

We  may  concede  that  such  an  agreement  between  remaining  and 
retiring  partners,  with  notice  to  a  partnership  creditor,  would  im* 
pose  upon  him  the  duty  of  actmg  in  good  faith  and  with  reasonai- 
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ble  diligence  in  the  management  of  seeurities  placed  in  his  hands 
for  the  payment  of  his  claim,  in  the  preservation  of  fiens^  and  in 
the  application  of  pi^mente  made. 

A  failore  by  the  creditor^  after  snch  notice,  to  perform  these 
dntiee^  resalting  in  damages  to  the  retiring  partner,  might  well  be 
regarded  in  a  court  of  equity  as  cause  to  release  him. 

In  such  case  the  terms  of  the  contract  have  not  been  changed, 
but  the  fact  Aat  neir  relations  had  arisen  between  the  partners,  by 
which  one  assomes,  as  between  them,  the  burdens  of  all,  might 
well  call  upon  the  creditor  to  act  in  such  way  as  not  to  injure  the 
retiring  partners.  ReesY.  Berrington,  Eq.  Lead.  Oases,  pt.  II,  p.  1002. 

In  such  cases  it  has  been  held  that  if  the  creditor  should  give 
up  securities  in  his  bands,  and  take  those  of  the  new  firm,  or  give 
long  credit  for  additional  interest  or  new  security,  or  release  a  levy 
made,  without  the  consent  of  the  retiring  partner,  then  in  all  such 
cases  the  retiring  partner  will  be  discharged.  Story  on  Part,  g 
158  e6  seq,;  Pars,  on  Part  421  et  seq.;  CoUyer  on  Part  554^70; 
Harris  t.  Lindsay y  4  Wash.  0.  0.  271;  Bedford  v.  DeaJcin,  2  Bam* 
ft  Aid.  210. 

An  examination  of  the  cases  in  support  of  the  doctrine  of  the 
text-books  fails  to  support  the  charge  of  the  court  below.  Upon 
both  reason  and  authority,  therefore,  we  conclude  that  asMrs^Baw- 
son  was  not  a  party  to  this  new  contract  between  the  partners,  by 
which  the  new  firm  assumed  the  debts  of  the  old,  and  had  never 
assented  thereto,  or  agreed  to  be  bound  thereby,  her  rights  on  the 
promissory  note,  to  regard  all  as  principals,  have  not  been  altered 
or  impaired. 

These  principles  are  aptly  illustrated  by  the  case  before  us. 

By  the  several  mortgages  the  claim  of  Mrs.  Bawson  was  amply 
provided  for.  Dudley,  as  the  agent  of  the  mortgagees,  had  sold  suf- 
ficient property  to  pay  them  in  full,  and  held  the  money,  the  pro- 
ceeds of  snch  property,  applicable  to  such  payment  So  much  of 
this  money  as  equalled  the  claim  of  Mrs.  Bawson  belonged  to  her. 
Had  she,  without  the  consent  of  these  retiring  partners,  and  with 
full  knowledge  ot  her  rights,  surrendered  it  back  to  E.  B.  0«  ft  Go., 
after  notice  that  they  were  the  principal  debtors,  and  thus  have 
thrown  the  burden  on  these  defendants,  equity  might  well  treat 
them  as  discharged. 

In  this  case,  it  is  not  clear  that  Mrs.  Bawson  had  fall  knowledge 
of  all  the  facts,  and  it  is  clear  that  Taylor  and  Finger  ooosented 
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to  the  surrender  of  the  money  then  in  Dadley's  hands.  Had  it 
been  distributed,  the  debt  would  have  been  satisfied.  The  reason 
why  it  was  not  so  applied  by  Dudley  is  disclosed  in  the  bill  of  excep- 
tions. 

K  B.  Griswold  &  Go.  had  succeeded  in  compromising  with  their 
general  creditors,  and  had  obtained  their  consent  to  a  return  to 
the  firm  of  the  unsold  goods  then  in  the  hands  of  Wyman,  the 
assignee. 

They  also  desire  to  get  possession  of  the  money  in  the  hands  of 
Dudley,  To  do  this,  they  must  have  the  assent  of  all  the  mort- 
gagees who  were  entitled  to  receive  their  proportions  of  that  fund. 
Taylor  and  finger  were  among  the  mortgagees  whose  assent  was 
necessary. 

To  secure  such  assent,  a  paper  was  drawn  up  and  signed  by  all 
the  parties  interested  in  the  funds.  Taylor  and  Finger  assented. 
They  are  first  to  sign  this  paper,  thereby  recommending  the  others 
to  do  the  same.  Mrs.  Bawson,  seeing  their  names  to  it,  was 
influenced  to  sign  among  the  last.  Taylor  and  Finger  took  good 
care,  however,  to  insist  on  a  private  arrangement,  in  fraud  of  the 
rights  of  the  other  ci'editors,  by  which  they  received  their  share  of 
these  moneys,  unknown  to  Mrs.  Bawson. 

We  think  the  court  erred  in  saying  that  their  signatures  to  this 
paper  operated  only  as  to  their  individual  interest  in  the  fund. 

The  avowed  object  of  this  paper  was  *'  to  promote  a  settlement  of 
the  afiEairs  and  business  of  the  firm  of  E.  B.  Griswold  &  Co." 

All  had  to  sign  to  make  the  scheme  operative.  The  object  was 
to  re-instate  the  embarrassed  firm  in  business.  It  may  be  that  if 
part  only  had  signed,  the  trustee  might  have  paid  the  others  their 
share,  and  returned  back  to  E.  B.  O.  &  Co.  the  shares  of  the 
assenting  parties,  yet  it  is  quite  evident  that  the  paper,  which  all 
in  fact  signed,  was  an  express  assent  of  each;  that  Dudley  was 
authorized  to  return  to  the  firm,  not  only  his  own  share  of  the 
money,  but  also  the  shares  of  the  other  mortgagees.  In  short,  Tay- 
lor and  Finger  assented  to  this  arrangement  as  an  entirety.  They 
consented  that  Dudley  should,  instead  of  paying  the  debt  to  Mrs. 
Bawson,  return  the  money  to  E.  R  Griswold  &  Co.,  to  enable  them 
to  resume  business. 

Taylor  and  Finger,  by  signing  this  paper,  consented,  not  only 
that  their  share  of  the  money  should  be  returned  to  E.  B.  G.  &  Co., 
but  also  consented  that  Mrs.  Bawson  should  do  the  same.    They 
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said  to  her:  We  are  willing,  in  order  to  promote  a  settlement  bj 
oar  principals^  and  enable  them  to  start  again  in  business,  that  yon 
shall  hold  our  note  unpaid,  and  return  to  them  the  money  in  Dud* 
ley's  hands  applicable  to  its  payment  In  Woodcock  y.  Oxford  and 
Worcester  Railway  Co.,  1  Drew.  5.il,  D.  and  S.  were  sureties  of  A., 
C  and  C«  A.  and  B.  retired,  and  F.  was  substituted.  Subsequently 
disputes  arose  between  the  new  firm  of  G.  &  F.  and  the  company 
with  which  the  old  firm  had  contracted,  on  which  contract  D.  &  S. 
were  the  sureties.  t 

The  sureties  were  not  parties  to  the  transactions  growing  out  of 
these  disputes,  but  acted  as  the  solicitors  of  the  new  firm,  and  pre- 
pared many  of  the  documents  by  which  the  original  contract  was 
varied.    It  was  held  that  the  sureties  were  not  discharged  by  reason  I 

of  these  changes,  because,  with  full  knowledge  of  the  facts,  they  r 

assisted  as  solicitors  in  carrying  into  effect  the  arrangements  of 
which  they  complain.  These  defendants  having  signed  this  paper, 
thereby  consented  and  recommended  that  all  the  other  mortgagees 
do  the  same.    This  consent  bars  their  present  defense. 

III.  It  is  also  claimed  by  the  defendant  that  the  receipt  of  inter- 
est on  the  15th  of  November,  1867,  to  the  17th  of  the  same  month 
was  such  a  giving  of  time  as  discharged  the  defendants.  i 

The  authorities  cited  and  the  conclusions  reached  on  the  first 
point  disposes  of  this. 

As  these  defendants  were  still  jointly  liable  on  the  note  as  part- 
ners, the  mere  payment  of  the  interest  by  one  jointly  liable  with 
them,  for  a  time  in  advance,  would  not  discharge  them,  even  if  we 
concede  that  such  payment,  by  operation  of  law,  extended  the  time  i 

on  the  note. 

Judgment  of  Common  Pleas  reversed  and  cause  remanded. 


OozzENS  V.  Fabkak. 

(aOOhio8t.tfl.) 

StaifUe  of  UmUaUofu — diBoibUUif  —  eawrture  9Uoeeeding  ti^aiMf . 

A  statute  provided  that  if  any  person  entitled  to  maintain  ejectment  be  at  the 
time  bis  title  accmed  within  the  age  of  twenty-one  yean  or /mm  eoveriy  ha 
or  she  may  bring  the  action  witbin  ten  yean  after  audi  disability  is  remoyed. 
HM,  to  extend  only  to  disabilities  existing  al  the  time  when  the  right  oi 
caose  of  action  first  aocraes. 
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Therefore,  where  a  plaintiff  is  under  the  disability  of  infancy  only,  when  her 
right  of  action  first  accrues,  and  afterward  marries  before  she  becomes  of 
fall  age,  her  oorertare  is  not  available  as  a  disability  within  the  statute. 
Her  action  can  be  commenced  only  within  ten  years  after  she  becomes  of 
full  age.* 

11 JECTMENT.    The  opinion  atotes  the  facts. 

B*  P.  Spaidmg  and  A.  M.  Jackson^  for  plaintiff  in  error,  cited 
Go.  Lit,  of  Descents,  L.  3,  c.  6,  §  403;  Sheph.  Touch.  31;  Oodbolti 
865;  Hearle  v.  Oreenbank,  1  Yes.  Gas.  305;  Slrilhorsir.  Graeme,  C. 
B.,  3  Wils.  145;  DtUon  y.  Leman,  2  H.  Black.  584;  Rhodes  y.  Smeth^ 
urst,  4  Mees.  ft  W  42 ;  Murray  y.  The .  Easi  India  Company^  5 
Barn,  ft  Aid.  204;  Chandler  y.  Vileit,  2  Sannd.  120;  Hobart  y- 
Conn.  Turnpike  Co.,  15  Gonn.  145;  Gallup,  AdiiCr,  y.  Gallup,  11 
Mete  445;  Wood  y.  Lessee  of  Ferguson  eial.,7  Ohio  St.  288;  Clark 
y.  Vaughn^  3  Gonn.  191, 193;  CoUerell  y.  DuUon,  4  Tannt  626;  2 
Preston's  Ab&  Tit,  §  339;  Blanchard  on  Stat  Lim.  18, 19;  Bur- 
rows  y.  Ellison,  6  L.  R.  1870-1 ;  Wilson  y.  KUcannon,  2  Hayw. 
182 ;  Dams  y.  Cook,  3  Hawkes,  608 ;  Hanger  y.  Abbott,  6  WalL 
532;  Ford  y.  Langel,  4  Ohio  St  464. 

S.  Burke,  for  defendant  in  error.' 

Scott,  J.  To  the  action  of  the  plaintiff  in  the  Oonrt  of  Gommon 
Pleas,  the  defendant  below,  who  is  also  defendant  in  error,  answered 
setting  np,  among  other  things,  the  statute  of  limitations  as  a 
bar  to  the  action.  In  regard  to  the  limitation  of  twenty-one  years, 
pleaded  by  defendant,  the  act  goyerning  the  case  was  that  of  Feb* 
mary  18, 1831.     Ohase's  Stat  1768. 

It  proyides,  in  section  1,  among  other  things,  that  ''the  action 
of  ejectment,  or  any  other  action  for  the  recoyery  of  the  title  or 
possession  of  the  lands,  tenements  or  hereditaments,  shall  be  com- 
menced within  twenty-one  years  after  the  canse  of  action  shall 
haye  accrued,  and  not  after.*'  Proyided  (in  section  2),  ''  That  if 
any  person  entitled  to  haye  or  maintain  any  action  of  ejectment  for 
the  recoyery  of  the  title  or  possession  of  any  lands,  tenements  oi 
hereditaments,  be  at  the  time  bis  right  or  title  first  descended  or 
accrued,  within  the  age  of  twenty-one  je^rs,  feme  covert,  insane  or 
imprisoned,  eyery  such  person  may  (after  the  expiration  of  twenty- 

*  See  JTeoI  ▼.  H«afey  (84  m.  104), »  Am.  Rep.  4S4, 4n. 
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one  years  from  the  time  bis  right  or  title  first  descended  or  accraed) 
bring  such  action  within  ten  years  after  such  disability  was  removed, 
and  at  no  time  thereafter." 

This  does  not  differ^  in  substance^  from  the  law  as  it  now  stands 
under  the  Code. 

From  the  pleadings  in  the  case,  and  the  findings  of  the  Court  of 
Common  Pleas,  it  appears  that  the  plaintiff's  cause  of  action  ac- 
crued in  1838,  or,  at  farthest,  in  1842.  She  was  then  a  minor,  and 
continued  to  be  such  until  1848.  In  1847,  being  only  seventeen 
years  old,  she  was  married,  and  has  ever  since  been,  and  still  is, 
under  coverture.  Her  action  was  brought  in  August,  1865,  when 
the  twenty-one  years,  to  which  her  right  of  action  was  limited  by 
the  first  section  of  the  act,  had  fully  expired.  If  the  ten  years 
given  by  the  second  section  of  the  act  to  persons  under  disability, 
began  to  run  when  she  became  of  full  age,  in  1848,  then  the  bar  of 
the  statute  was  complete  before  suit  brought.  But  if  the  disability 
of  coverture,  occurring  after  the  cause  of  action  accrued,  and  be- 
fore the  disability  of  infancy  had  been  removed,  continued  to  her 
the  protection  of  the  second  section,  so  that  the  ten  years  given  by 
it  do  not  begin  to  run  during  her  coverture,  then  she  might  well 
bring  her  action,  for  she  is  still  under  coverture. 

The  question  thus  presented  depends  on  the  construction  to  be 
given  to  the  second  section  of  the  act,  and  if  determined  adveisely 
to  the  claim  of  the  plaintiff,  must,  of  course,  end  her  case.  We 
propose,  therefore,  first,  to  consider  this  question. 

And,  first,  how  stand  the  authorities  upon  this  question  ?  The 
precise  question  here  made  has  not  been  passed  upon  by  the 
Supreme  Court  of  the  State,  in  any  reported  case,  so  far  as  we  are 
aware.  But  it  has  frequently  arisen  in  this  country,  in  other 
States,  under  statutes  substantially  similar  to  our  own.  In  the 
case  of  Edgar  and  Wife  v.  Commomeealth,  4  Mass.  182,  this  very 
question  arose.  The  plaintiffs  there,  as  in  this  ease,  contended  that 
as  the  wife  was  an  infant  when  her  right  accrued,  and  as  the  dis- 
ability of  coverture  occurred  before  the  termination  of  her  infancy, 
she  was  protected  by  the  proviso  (which  corresponded  with  the 
second  section  of  our  statute  of  1831) ;  because  there  had  been  no 
moment  of  time,  since  her  right  accrued,  in  which  she  had  not 
been  under  disability.  But  the  court  (Parsoks,  C.  J.,  delivered  the 
opinion)  unanimously  held,  that  **  the  disability,  to  be  sufficient  to 
bring  the  plaintiff  within  the  proviso,  must  be  one  existing  at  the 
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time  the  right  first  accraed/'  The  court  said :  '^  We  have  no 
power,  by  an  equitable  construction,  to  defeat  the  operation  of  the 
enacting  clause.  *  *  *  If  we  were  once  to  admit  a  disability 
not  existing  when  the  right  accrued,  as  within  the  proviso,  it  would 
be  difScult  to  decide  how  far  we  must  go.''  And  it  was  held  that 
the  court  must  adhere  to  the  express  words,  and  natural  and  clear 
import  of  the  proviso,  in  favor  of  persons  under  disability. 

In  Eaton  v.  Sanford,  2  Day's  Cases,  523,  a  contrary  construction 
was  given  to  a  similar  proviso,  by  the  Supreme  Court  of  Connecti- 
cut ;  but  the  soundness  of  this  ruling  wa^  strongly  questioned  in 
the  subsequent  case  of  Busk  y.  Bradley,  4  Day,  298.  In  this  case, 
however,  the  court  did  not  find  it  necessary  to  pass  upon  the  ques- 
tion ;  but  in  Bunce  v.  WokoU,  2  Conn.  27,  the  same  court  expressly 
overruled  the  doctrine  of  Sanford  v.  Baton,  and  it  was  held  by 
SwiPT,  C.  J.,  and  all  the  judges  who  sat  in  the  case,  that  the  saving 
clause  of  the  statute  applied  only  to  a  disability  existing  when  the 
cause  of  action  accrued  and  not  to  any  supervenient  disability. 

The  question  there  was,  as  here,  whether  supervenient  cover- 
ture could  be  added  to  infancy  existing  when  the  cause  of  action 
accrued. 

The  same  question  arose  in  Demarest  v.  Wynkoop,  3  Johns.  Ch. 
129,  where  it  was  sought  to  add  the  disability  of  coverture  to  that 
of  infancy ;  but  the  able  and  learned  Chancellor  Kent  said  :  ''I 
am  clearly  of  the  opinion  that  the  party  can  only  avail  himself  of 
the  disabilities  existing  when  the  right  of  action  first  accrued.  * 
*  *  Cumulative  disabilities  cannot  be  allowed."  In  that  case  it 
was  said  by  the  chancellor  :  "  It  would  be  impolitic,  as  well  as  con- 
trary to  established  rule,  to  depart  from  the  plain  meaning  and 
literal  expression  of  the  proviso  in  the  statute  of  limitations.  We 
cannot  well  misapprehend  the  meaning  of  the  legislature.  The 
party  bringing  himself  within  the  proviso  must  be,  '  at  the  time 
such  right  or  title  first  descended  or  accrued,  within  the  age  of 
twenty- one  years,  feme  covert,  insane  or  imprisoned,'  and  he  must 
bring  his  action  within  ten  years  *  after  such  disability  removed.'" 
It  was  said,  in  the  same  case :  '^  General  words  in  the  statute 
must  receive  a  general  construction,  and  if  there  be  no  express  ex- 
ception, the  court  can  create  none." 

So,  in  Butler  and  Wife  v.  Howe,  13  Me.  397,  it  was  held  that  if 
several  disabilities  exist  together,  at  the  time  when  the  right  of 
action  accraes,  the  statute  of  limitation  does  not  begin  to  run  until 
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the  party  has  saryived  them  all.  But,  ander  the  statute,  a  party 
cannot  avail  himself  of  a  saccession  of  disabilities,  but  only  of 
such  as  existed  when  the  right  of  action  fii*st  accrued. 

And  so  it  was  held  by  the  Supreme  Court  of  the  United  States, 
in  Mercer  y.  Seldefi,  1  How.  37,  Justice  McLean  delivering  the 
opinion  of  the  court  The  syllabus  on  this  point  is:  **  Disabilities 
which  bring  a  person  within  the  exceptions  of  the  statute  cannot 
be  piled  one  upon  another;  but  a  party  claiming  the  benefit  of  the 
proviso  can  only  avail  himself  of  the  disability  existing  when  the 
right  of  action  first  accrued." 

Many  other  cases  might  be  cited  in  which  the  statute  has  received 
a  similar  construction  by  the  courts  of  last  resort  in  our  sister 
States.  Among  others  are  the  cases  of  Dugan  v.  Oittinge,  3  Oill 
(Md.),  138;  Doe,  ex  dem.  Caldwell,  v.  I%orp,  8  Ala.  253;  White  v. 
Latimer,  12  Tex.  61;  Clark  v.  Janes,  16  B.  Monr.  121;  Ashbrook  y. 
Quarlei  Heirs,  15  id.  20;  Clay's  Heirs  v.  JfUler,  3  Monr.  148;  WeU- 
bam  V.  Weaver,  17  6a.  267;  Keeton's  Heirs  v.  Keeton's  Admr.,  20 
Mo.  530;  Thampsan  v.  Smith,  7  Serg.  &  R.  209. 

In  the  case  last  cited  the  question  was  considered  by  Tilgh- 
if  AN,  C.  J.,  with  reference  both  to  the  policy  of  the  statute  and  the 
words  of  the  proviso,  or  exception;  which  it  was  held  could  not  be 
extended  on  grounds  of  equity. 

In  this  State  it  was  held,  in  Lessee  of  Whitney  v.  Webb  et  al.,  10 
Ohio,  513,  that  successive  disabilities  in  different  persons,  as 
ancestor  and  heir,  could  not  be  connected,  and  that  the  heir, 
whether  under  disability  or  not,  must  bring  his  action  within  the 
time  allowed  by  the  proviso,  after  the  death  of  the  ancestor.  And 
such,  no  doubt,  is  the  settled  construction  of  the  statute.  In 
Carey's  AdmrSy,  Robinson's  Admr»,  13  Ohio,  181,  Lane,  C.  J.,  in 
delivering  the  opinion  of  the  court,  took  occasion  to  say  (page  197), 
that  a  proper  construction,  of  the  statute  '*  does  not  permit  one 
disability  to  be  connected  with  another,  of  either  the  same  or  a 
different  kind,  but  it  secures  the  right  of  pursuing  a  cause  of  action 
after  the  first  privilege  has  expired,  or  the  first  disability  has  been 
exhausted."  The  question  in  that  case  was  different  from  the  one 
we  are  considering  here,  still  this  expression  is  indicative  of  the 
opinion  of  that  jurist  on  the  point  before  us. 

It  is  quite  true  that  a  different  construction  of  the  English 
statutes  of  limitation  had  obtained  in  that  country,  and  is  main- 
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iained  by  reputable  English  text-books.  2  Preston  on  Abst  of 
Title,  §  339;  Sugden  on  Vendors. 

There  is  a  difference  between  the  phraseology  of  the  American 
statutes  of  limitation  in  general  and  the  statute  of  21  Jac.  1,  and 
this  difference  is  more  marked  in  the  case  of  the  statute  of  fines,  of 
4  Hen.  7.  Whether  there  is  such  a  difference  in  the  phraseology  as 
would  justify  the  apparent  difference  of  the  construction  in  the 
two  countries  it  is  not  worth  while  to  inquire;  for  we  think  the 
^instruction  almost  universally  given  by  the  courts  of  this  country 
best  comports  with  the  policy  of  the  statute,  which  is  that  of 
repose,  and  with  the  legislative  intent,  as  manifested  by  the  plain 
•nd  clear  terms  of  the  proviso,  or  second  section  of  the  act 

The  first  section  of  the  act  expressly  limits  the  time  within 
which  an  action  may  be  brought  for  the  recovery  of  the  possession 
of  lands  to  twenty-one  years  after  the  accruing  of  the  cause  of 
action.  This  provision,  standing  alone,  would,  as  against  aU  per- 
sons, bar  the  right  of  action  after  twenty-one  years. 

But  from  this  universality  of  application  the  second  section 
makes  an  exception,  in  favor  only  of  persons  who,  at  the  time  their 
cause  or  right  of  action  ^r«^  accrued,  were  under  some  one  or  more 
-ot  the  four  disabilities,  to  wit,  infancy,  coverture,  insanity,  and 
imprisonment.  It  is  very  clear  that  no  such  disability  will  bring 
any  person  within  the  operation  of  this  section,  unless  it  exist  at 
the  time  when  the  cause  of  action  ^r«^  accrues.  If  a  party  is  thefi 
free  from  disability,  the  time  given  by  the  first  section  begins  to 
run,  and  its  fiow  will  not  be  interrupted  by  a  disability  arising 
aubsequently.  The  case  will  be  governed  solely  by  the  first  sec- 
tion. 

But  if  any  of  the  specified  disabilities  exist  when  the  cause  of 
-action  first  accrues,  then  this  second  section  allows  the  person  so 
finder  disability  '^  to  bring  such  action  within  ten  years  after  such 
tUsability  is  removed,''  though  the  twenty-one  years  given  by  the 
first  section  shall  have  previously  expired.  And  the  question  is,  to 
what  does  the  word  **  such "  refer,  in  the  expression  **  after  such 
disability  is  removed  ?  "  It  was  evidently  intended  to  refer  to  some 
disability  previously  mentioned.  But  no  disabilities  are  spoken  of 
in  the  former  part  of  the  section  except  those  which  existed  when 
the  right  of  action  first  accrued.  The  fair  and  natural  construction 
therefore  is,  that  the  action  must  be  commenced  within  ten  years 
«fter  the  removal  of  the  disability  or  disabilities  which,  by  their 
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existence  at  the  time  when  the  right  of  action  first  accraed,  brought 
the  case  within  the  operation  of  this  section. 

What  persons,  or  cases,  a  wise  pablic  policy  should  except  from 
the  operation  of  the  general  bar  of  the  statute,  and  what  should 
be  the  duration  of  such  exceptions,  are  questions  for  legislative,, 
not  judicial  consideration.  We  can  enforce  no  exceptions  unwar-> 
ranted  by  the  plain  words  of  the  statute. 

It  is  obvious  that  tho  section  we  have  been  considering  can  have 
proper  application  only  where  an  action  is  brought  after  the  expira-> 
tion  of  twenty*one  years  from  the  time  the  nght  of  action  accrued* 
And  in  such  a  case,  so  far  as  this  statute  is  concerned,  the  only 
question  is:  Was  the  plaintiff,  or  one  under  whom  he  claims,  at  th& 
time  tho  right  of  action  first  accrued,  under  any  statutory  disa- 
bility, which  continued,  without  interruption,  till  within  ten  years 
of  the  time  when  his  action  was  commenced  ?  In  the  present  case- 
this  question  must,  confessedly,  be  answei*ed  in  the  negative.  At 
the  time  the  plaintiff's  right  of  action  first  accrued  she  was  under 
the  disability  of  infancy  only.  She  became  of  full  age  in  1848,  and 
did  not  commence  her  action  till  1865,  when  the  bar  of  the  statute* 
was  complete. 

As  this  is  fatal  to  the  plaintiff's  case,  we  do  not  find  it  necessary 
to  consider  the  other  defenses  interposed  by  answer  in  the  Court  of 
Common  Pleas. 

It  may  be  proper,  however,  to  say  that  we  think  the  facts  stated 
in  the  answer,  and  found  by  the  court  to  be  true,  were  sufficient  to 
divest  the  plaintiff  of  all  equitable  interest,  at  least,  in  the  premises,, 
and  of  the  right  of  possession.  The  facts  in  the  case  are  briefly 
these:  In  1838  the  premises  in  question  were  regularly  sold  by  the- 
administrator  of  the  estate  of  plaintiff's  father,  who  had  previously 
died  intestate.  The  sale  had  been  previously  ordered  by  a  court  of 
competent  jurisdiction,  in  a  statutory  proceeding  for  that  purpose^ 
to  which  the  plaintiff  and  all  other  necessary  parties  were  duly 
made  defendants.  The  property,  embracing  the  premises  in  con* 
troversy,  was  sold  for  $2,400;  and  this  sale  was  duly  confirmed  by 
the  proper  court,  and  a  deed  ordered  to  be  made  to  the  purchaser 
on  his  compliance  with  tho  terms  of  the  sale. 

The  administrator  was  thereby  invested  with  full  power,  under 
the  statute,  to  convey  to  the  purchaser,  upon  the  payment  of  the 
purchase-money,  all  the  interest  of  the  plaintiff  in  the  premises, 
whether  legal  or  equitable.    But  the  terms  of  sale  wore  not  fully 
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complied  with^  by  the  purchaser,  and  each  deed  was  therefore  not 
delivered.  Partial  payments  of  parchase-money,  either  by  the 
parchaser  or  his  assignee,  appear  to  have  been  made,  up  till  1842, 
amounting  in  the  aggregate  to  some  eight  or  nine  hundred  dollars. 
In  this  state  of  the  case,  perhapis,  the  administrator  might  have 
rescinded  the  sale,  by  refunding  the  moneys  received  thereon.  But 
he  chose,  as  he  well  might  do,  to  enforce  the  payment  of  the  pur- 
chase-money remaining  unpaid.  He  did  so,  in  1842,  by  a  proceed- 
ing in  equity,  in  which  the  purchaser  and  his  assignee  were  made 
defendants,  and  in  which  he  obtained  a  decree  for  the  sale  of  all 
the  equitable  interest  of  the  defendants  in  the  premises,  for  the 
satisfaction  and  discharge  of  the  residue  of  purchase-money  remain- 
ing unpaid,  which  the  court  found  amounted  io  some  $2,000, 
including  accruing  interest  till  that  time.  To  this  proceeding  in 
chancery  to  subject  the  interest  of  the  purchaser  and  his  assignee 
to  sale  the  plaintiff  was  not  a  necessary  party. 

A  sale  was  made,  by  a  master  in  chancery,  pursuant  to  the  terms 
of  this  decree,  fi*om  which  $2,400  were  realized.  This  sale  was 
confirmed  by  the  court,  and  a  deed  was  ordered  to  be  made  and 
was  in  fact  made  by  the  master  to  a  purchaser,  under  whom  the 
defendant  in  this  case  claims  title.  From  the  proceeds  of  this  sale 
the  original  pnrchase-money,  with  the  interest  thereon,  was  fully 
paid,  and  came  as  assets  into  the  hands  of  the  administrator.  We 
think  the  purchaser  at  this  judicial  sale  took,  by  virtue  of  the 
master's  conveyance,  at  least  all  the  equitable  rights  of  the  parties 
to  the  suit 

The  purchase-money  having  been  fully  paid,  we  think  the  pur- 
chaser at  the  judicial  sale  had  a  right  to  demand  of  the  adminis- 
trator a  conveyance  of  all  the  interest  and  title  of  the  heirs  of  his 
intestate  in  and  to  the  premises.  Whether  such  was  the  legal  effect 
of  the  deed  made  by  the  master  it  is  unnecessary  to  inquire. 

If  a  title  of  any  kind  I'emained  in  the  plaintiff,  it  was  certainly 
one  which  gave  her  no  equitable  right  to  recover  possession  of  the 
premises;  and  we  think  she  has  no  cause  to  complain  of  the  judg- 
ment of  the  Court  of  Common  Pleas,  as  modified  by  the  District 
Court. 

Judgment  of  District  Court  afflnnecL 
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State  v.  Eabtbb. 

(80  Ohio  St.  64&} 

Chiminal  law — murder  — plea — relation  of  grand  juror  to  deteamd. 

It  is  not  a  good  plea  to  an  indictment  for  murder,  that  a  member  of  the  grand 
jarj  nvhich  found  such  indictment  was  a  nephew  of  the  person  who  wa» 
murdered.* 


I 


NDIOTMENT  for  murder.    The  opinion  states  the  facts. 

John  K.  Bittinga,  for  the  State. 
E.  P.  Bvans,  for  defendent 


Wright^  J.  James  Easter,  indicted  for  murder  in  the  first  de» 
greo,  plead  in  bar  that  Jabez  Eagle,  one  of  the  grand  jurors  who 
found  the  indictment,  was  the  nephew  of  Simon  Osman,  the  mur- 
dered man  ;  and  hence  it  is  claimed  that  this  grand  juror  was 
disqualified. 

This  plea  was  demurred  to  by  the  prosecuting  attorney.  The 
demurrer  was  overruled  and  exception  taken.  The  question,  there- 
fore, is,  was  the  grand  jury  disqualified  by  reason  of  his  relationship 
to  the  person  murdered. 

The  qualifications  of  grand  jurors  are  thus  prescribed  (S.  ft  Sw 
410) :  They  must  be  "  good  judicious  persons,  having  the  qualifi- 
cations of  electors  and  not  exempt  by  law  from  serving  as  jurors.^ 

It  is  not  denied  but  that  the  juror  in  question  had  all  these  requi- 
sites. By  what  authority,  therefore,  shall  we  add  another  to  those 
the  statute  has  prescribed  ?  The  law  has  declared  that  certain 
qualifications  are  necessary.  Can  we  go  farther,  and  say  the  grand 
juror  must  also  be  no  kin  to  those  injured  by  the  accused  ?  A 
moment's  consideration  will  show  that  this  would  be  imposing 
absurd  and  impossible  conditions.  The  grand  jury  do  not  know^ 
who  will  be  accused  before  them,  and  if,  upon  a  case  being  pre* 
sented  in  which  an  injury  has  been  done  to  some  relation  of  a  mem- 
ber of  the  jury,  that  member  is  to  be  disqualified,  it  may  be  necea* 

sary  to  have  a  new  grand  jury  for  every  crime  committed. 

■  ■■ 

^SeeiloaafMlT.  GommomMoUA  (81  Beon.  St.  806),  81  Am.  Bep.  78Si 
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It  is  not  necessary  for  as  now  to  decide  what  objections  might  be 
raised,  as  against  the  grand  jury,  by  challenge  before  they  are 
impanelled  and  sworn.  The  case  before  ns  is  upon  a  plea  to  an 
indictment  already  found,  and  the  books  seem  to  hold  that  the 
right  of  objection  depends  in  a  great  measure  upon  the  time  it  is 
made. 

In  1  Wharton's  Grim.  Law,  §  469,  it  is  said  to  be  a  cause  of 
exception  to  a  grand  juror  that  he  has  formed  and  expressed  an 
opinion  as  to  the  guilt  of  a  party  whose  case  will  probably  be  pre- 
sented, but  the  objection  must  be  taken  before,  and  will  not  be 
heard  after  indictment  found.  It  is  so  held  in  People  v.  Jetoelt,  3 
Wend.  314,  where  it  is  said  by  Savage,  0.  J.,  that  "  such  objection^ 
to  be  availing,  must  be  made  previous  to  the  juror  being  impan- 
elled and  sworn." 

In  Tucker^s  Case,  8  Mass.  286,  it  was  suggested  by  amicus  cuncs, 
that  a  grand  juror  was  a  neighbor  of  the  accused  and  had  origin- 
ated the  complaint  against  him,  and  the  suggestion  also  was  made 
before  the  juror  was  sworn.  The  objection  was  not,  however,  sus- 
tained by  the  court. 

Commonwealth  v.  Clark,  2  Brown,  315,  was  a  case  where  the  chal- 
lenge was  allowed  before  indictment  found. 

In  Illinois,  it  seems  that  the  common  law  governs  as  to  the  time, 
manner,  or  causes  for  which  grand  jurors  may  be  challenged.  It  is 
there  held  {Musick  v.  People,  40  111.  268),  that  the  right  to  chal- 
lenge exists  and  may  be  exercised  by  any  person  charged  with  crime, 
whose  case  is  likely  to  be  made  the  subject  of  investigation.  In 
this  case  the  attorney  for  the  accused  made  a  motion  to  have  the 
grand  jury  brought  to  the  bar  of  the  court,  for  the  purpose  of  hav- 
ing it  purged  of  members  alleged  to  have  expressed  an  opinion  that 
defendant  was  guilty.  Before  the  motion  was  taken  up  for  hearing, 
the  jury  came  into  court  to  make  presentments.  The  motion  was 
called  up  and  arguments  heard;  whereupon  the  court  inquired 
whether  the  grand  jury  had  acted  in  the  case,  and  was  informed 
they  had,  and  were  ready  to  report  a  bill.  Upon  this  the  court 
overruled  the  motion,  and  exception  was  taken.  The  court  are  of 
opinion  that,  although  there  is  no  doubt  as  to  the  right  of 
challenge,  yet  the  time  when  that  right  must  be  exercised  is  not 
00  well  determined.  It  is  further  stated  that  it  does  not  seem  to 
have  been  held  in  England  that  the  expression  of  opinion  by  a  grand 
juror  that  the  prisoner  was  guilty,  was  ground  of  challenge,  and 
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the  coart  incline  to  the  opinion  that  it  forms  no  ground  of  chal* 
lenge,  but  say  that  even  if  it  were  so,  the  objection  should  baviff 
been  made  before  the  oath  was  taken. 

In  State  v.  Quimby,  51  Me.  395^  before  arraignment^  the  defend- 
ant made  a  motion,  in  the  nature  of  a  plea  in  abatement^  to  quash. 
the  indictment  because  one  of  the  grand  jurors  was  a  postmaster* 
By  the  statutes  of  Maine,  certain  persons  are  ''  exempted  from 
serving  as  grand  jurors/'  among  whom  are  '*  all  officers  of  the 
United  States."  In  this  case  the  court  holds  that  statutes  of  thi9 
kind  do  not  disqualify,  but  simply  excuse  jurors;  that  the  exemp* 
tion  is  a  personal  privilege,  which  furnishes  no  ground  of  chal- 
lenge. No  point  seems  to  have  been  made  as  to  the  time  of 
objection  being  made,  or  that  it  was  after  the  indictment  found. 

The  same  holding  is  found  in  State  v.  Forshner,  43  N.  H.  89, 
where,  upon  a  motion  for  a  new  trial,  a  cause  for  exemption  was 
held  not  to  disqualify  a  grand  juror. 

In  United  States  v.  White,  6  Cranoh,  457,  the  syllabus  is:  '^That 
one  of  the  grand  jurors  who  found  the  indictment  had  previously 
expressed  an  opinion  that  the  defendant  was  guilty  of  the  oflense, 
is  no  ground  for  a  plea  in  abatement  of  the  indictment.'' 

''Exceptions  to  grand  jurors  for  favor  are  only  cause  for  ohal* 
lenge  before  they  are  sworn,  or  before  indictment  found,  not  for  a 
plea  in  abatement." 

In  Indiana,  it  is  permitted  to  the  accused  to  challenge  memben 
of  the  grand  jury  before  they  are  sworn.  Jones  v.  SkUe,  2  BlackL 
476;  Hudson  v.  State,  1  id.  318;  Ross  v.  State,  id.  390. 

The  cases  in  Indiana  limit  the  nght  to  challenge,  to  those  under 
prosecution  for  crime;  but  in  United  States  v.  Blodgeit,  35  Ga. 
337,  it  is  held  that  grand  jurors  may  be  challenged  by  any  one 
affected  by  their  finding,  and  that  the  right  is  not  restricted  to 
those  charged  with  crime,  but  may  be  exercised  by  any  one  who 
has  been  warned  by  the  prosecuting  attorney  that  he  will  be  sub* 
jected,  during  the  term,  to  an  indictment. 

In  The  State  v.  Clarissa,  11  Ala.  58,  it  is  held :  ''  The  grand  jury 
cannot  be  called  and  required  to  expurgate  themselves  of  any 
supposed  interest,  or  bias, at  the  instance  of  one  in  jail  and  expect- 
ing an  indictment  to  be  preferred  against  him.  Objections  to  the 
grand  jury  must  be  taken  by  plea  in  abatement,  at  the  term  at 
which  the  indictment  is  found.''  See,  also.  State  v.  Hughes,  1 
Ala,  66& 
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In  Commonwealth  t.  Smithy  9  Mass.  107,  there  was  a  plea  in 
abatement  to  the  indictment,  averrlDg  that  one  of  the  grand  jarors 
was  a  Quaker,  and  so  disqualified.  It  is  held  that  objections  to 
the  personal  qualifications  of  a  juror  must  be  made  before  the 
indictment  found,  and  that  such  objections  may  be  received  from 
any  person  who  is  under  pi'esentment  for  crime,  or  from  one  as 
amicus  curicB. 

Commonwealth  v.  Parker,  2  Pick.  550,  commenting  on  the  pre- 
ceding case  of  Commonwealth  v.  Smith,  doubts  the  proposition  that 
objections  to  the  personal  qualifications  must  always  be  made 
before  indictment  found.  1  Chit.  Criminal  Law,  307;  State  y. 
Herndon,  5  Blackf.  75;  Tliayer  v.  Tlie  People,  2  Dougl.  (Mich.)  417. 
The  questions  relating  to  grand  jurors  are  elaborately  discussed  by 
DiLLOS^,  J.,  in  State  r.  Ostrander^  18  Iowa,  438,  and  also  in  United 
States  V.  Williams,  1  Dillon's  C.  C.  486.  See,  also,  1  Bish.  Crim. 
Jur.,  §§  853,  875  and  881,  and  1  Whart.  Crim.  Law,  §  489  et  seq.; 
State  V.  Reid,  20  Iowa,  414;  Breeding  v.  State,  11  Tex.  257;  Olas- 
singer  v.  State,  24  Ohio  St.  206;  Meeks  v.  State,  57  Qa.  329. 

In  State  y.  Rockafellow,  1  Halst.  332,  it  is  held  that  it  is  a  good 
plea  in  abatement  to  an  indictment,  that  one  of  the  grand  jurors, 
by  whom  the  inrdictment  was  found,  was  not  a  freeholder,  as  he  is 
directed  to  be  by  the  act  of  assembly.  In  that  case  the  court  say: 
**It  is  surely  proper  time,  and  certainly  early  enough,  for  the 
accused  to  except  to  the  qualifications  of  the  indicters  after  the  bill 
has  been  presented  against  him.  He  then  knows,  or  can  be 
informed  who  they  are;  he  has  time  to  ascertain  their  qualifications 
and  his  own  means  of  proving  the  exceptions  which  he  may  be 
advised  to  take;  and  we  are  unable  to  perceive  any  grounds  upon 
which  he  can  be  fairly  deprived  of  his  plea  to  their  incompetency." 

And  in  speaking  of  the  right  to  challenge,  the  court  say:  "No 
mode  is  pointed  out  in  which  the  exception  is  to  be  taken,  and  we 
consider  that  as  the  most  correct  mode  which,  without  being  other- 
wise peculiarly  repugnant  to  the  principles  or  policy  of  the  law,  is 
best  calculated  to  give  effect  to  its  humane  and  salutary  provisions. 
If  the  mode  by  challenge  is  to  be  adopted,  it  must  necessarily 
result  that  nine  times  out  of  ten  the  benefit  of  a  statute,  which 
provides  a  security  for  ouf  lives,  fortunes  and  reputation,  by  re- 
quiring that  an  indictment  shall  always  be  presented  by  jurors, 
respectable  for  their  character  and  standing  in  society,  shall  be 
absolutely  lost  to  the  accused,  without  any  actual  neglect  or  default 
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of  his  own.  Ifc  frequently  occurs  that  the  accused  is  altogether 
ignorant  of  the  complaint  when  the  grand  jury  is  called;  if  he 
should  chance  to  be  present  he  cannot  be  assured  that  the  prosecu- 
tion will  proceed;  and,  at  any  rate,  it  would  be  most  extraordinary 
for  him  to  make  his  challenges  when  there  is  no  certainty  that  his 
case  will  come  under  their  cognizance.  In  most  cases  of  a  capital 
nature  the  person  charged  with  the  offense  is  actually  in  confine- 
ment, and  has  not  physical  capacity  to  make  his  challenges;  he  is 
never  brought  up  and  confronted  with  the  grand  jurors;  nor  is  he 
served  with  a  list  of  the  persons  who  are  to  compose  it.  1'hus 
circumstanced,  it  would  be  worse  than  a  form — it  would  be  a 
mockery  of  law  and  justice  —  to  compel  him  to  avail  himself  of 
exceptions  of  this  kind,  or  to  be  considered  as  forever  waiving 
every  error  in  the  proceedings  of  the  sheriff." 

But  in  the  case  of  State  v.  Rickey y  5  Halst.  83,  a  plea  in  abate- 
ment that  two  of  the  grand  jury  had,  before  they  were  sworn,  formed 
and  expressed  an  opinion  unfavorable  and  prejudicial  to  the  defend- 
ant, was  held  bad  on  demurrer.  The  court  say  that  this  is  ^'a 
challenge  to  the  favor  and  comes  too  late.  In  this  case  of  Col.  Barr^ 
the  challenges  to  the  gi'and  jurymen  were  all  taken  before  they  were 
sworn.  The  case  of  the  State  v.  Rockafellow,  1  Hailst.  343,  was  not 
a  challenge  to  \hQ  favor  ;  it  was  a  matter  of  principal  challenge 
for  want  of  a  leading  qualification  required  by  the  statute;  and, 
though  I  subscribe  to  the  doctrine  of  the  court  there  delivered, 
and  do  not  see  how  the  court  could  have  done  otherwise  upon 
the  facts  admitted  by  the  demurrer,  it  may  lead  to  very  inconvenient 
results,  if  carried  a  single  inch  beyond  the  precise  circumstances 
of  that  very  case.  If  such  a  plea  should  be  traversed,  the  court 
might  find  great  difficulty  in  permitting  those  very  counsels  of  the 
grand  jury  room  to  be  pumped  out  of  witnesses  by  the  force  of 
their  authority,  which  had  just  before  been  employed  in  imposing 
an  oath  on  each  grand  juryman  to  keep  secret  And  that  not  to 
elicit  the  evidence  of  a  crime,  in  which  public  justice  was  con- 
cerned, but  to  establish  a  mere  irregularity  for  the  purpose  of  ar- 
resting a  public  prosecution,  and  when  the  defendant  was  as  likely 
to  be  guilty  as  if  the  irregularity  had  never  happened.  But  with- 
out meaning  to  disturb  that  case,  my  impression  is  that  it  has  no 
bearing  on  the  present;  and  in  the  absence  of  all  cases,  I  find  no  prin- 
ciple on  which  to  maintain  the  present  plea.  But,  on  the  other 
hand,  I  find  much  against  it.  The  matter  is  a  challenge  to  the  polls 
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for  favor^  which  the  law  always  reqairos  to  be  made  before  the  jury 
is  sworn,  and  here  it  is  not  made  till  after  he  has  sworn  and  acted. 
If  taken  at  the  proper  time,  it  will  only  remove  the  juror  and  allow 
of  another  in  his  place ;  but,  if  allowed  in  this  shape,  it  will  invali- 
date the  proceedings  of  all  the  other  good  and  unexceptionable  men 
on  the  jury.  If  taken  at  the  proper  time,  the  question  whether  the 
juror  was  indifferent  or  not  would  have  been  tried  by  the  triers, 
but  if  taken  in  the  form  of  a  plea  in  abatement,  the  established 
mode  of  trial  will  be  changed  for  that  of  a  jury  of  twelve  men.  It 
is  the  most  expensive  form  in  which  the  matter  can  be  presented, 
and  the  policy  of  the  law  requires  it  to  be  done  in  a  summary  way. 
It  may  be  used  as  an  engine  of  great  delay,  so  that  a  new  indict- 
ment may  be  impracticable  on  account  of  the  statute  of  limitations, 
before  the  old  one  comes  to  be  quashed,  and  guilty  offenders  will, 
if  they  are  able,  seek  impunity  under  it  for  their  crimes,  and  make 
it  a  refuge  against  public  justice,  turning  it  to  ridicule  and  con- 
tempt. Finally,  there  is  no  such  plea  as  this  to  be  found  among 
the  records  and  monuments  of  the  law  ;  it  is  sui  generis,  not  alone 
without  precedent  (whereof  the  books  have  been  filed,  if  past  ages 
had  deemed  such  matter  pleadable),  but  contrary  to  all  precedents 
which  are  the  other  way.  Such  are  the  reasons  as  they  occur  to 
me  at  present  for  adopting  the  general  conclusion  that  this  plea  is 
inadmissible  in  all  its  parts." 

In  Doyle  v.  State,  17  Ohio,  222,  it  was  specially  plead  to  the  in- 
dictment that  one  of  the  grand  jury  had  not  the  qualifications  of  an 
elector,  and  this  was  held  to  be  a  good  plea  in  bar. 

This  plea,  it  will  be  observed,  challenges  the  competency  of  the 
juror  to  sit  at  all,  in  any  case,  and  therein  differs  from  the  case  at 
bar,  which  is  simply  a  challenge  to  the  favor  in  the  particular  case. 
Of  DoyU^s  case,  however,  we  are  disposed  to  speak,  as  did  the  court 
in  5  Halstead,  the  doctrine  may  lead  to  inconvenient  results  if  car- 
ried a  single  inch  beyond  the  precise  circumstances  of  the  very 
case. 

It  will  be  observed  that  the  authorities  are  not  entirely  uniform 
on  this  subject,  but  we  confine  our  ruling  in  the  present  case  to  the 
simple  proposition  that  the  objection  cannot  be  made  upon  a  plea 
to  an  indictment  whatever  might  be  properly  urged  at  an  earlier 
stage  of  the  trial. 

It  is  claimed  by  counsel  for  Easter  that  the  qualifications  of  a 
grand  and  petit  juror  are  the  same.    The  position  is  not  tenable. 
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Both  most  haTe  oertain  things.     Both  mafit  be  good  and  jodicious 

persons ;  both  jmuat  be  electors.    Bat  there  are  other  reqnisites  for 

the  petit  jmnr  not  neoessarj  for  the  other.     The  yarious  laws  on 

the  subject  lay  down  quite  a  number  of  caasos  for  which  the  petit 

juror  may  be  <diallenged.    They  are  too  numerous  to  repeat^  but 

may  be  found  in  1  a  &  0.  754  ;  66  Ohio  L.  307;  68  id.  4;  69  id. 

11.     A  brief  examination  id  some  of  these  causes  of  challenge 

show  that  they  cannot  apply  to  the  members  of  the  grand  jury. 

The  first  is  69  Ohio  L.  11,  that  the  party  called  as  a  juror  was  a 

member  of  the  grand  jury  who  found  the  indictment     It  is 

obTiouB  that  tiiis  m^nst  apply  to  the  petit  jury  who  tries  the  case, 

and  no  other.    The  second  is,  that  he  has  formed  or  expressed  an 

<^inion  as  to  the  guilt  or  innocence  of  the  accused.    How  can  this 

apply  to  the  grand  jury,  when  they  do  not  know  who  the  accused 

will  be? 

Or,  again,  that  he  is  related  within  the  fifth  degree,  to  the  persons 

injured.     This  also  presupposes  a  knowledge  on  the  part  of  the 

;grand  jury  who  the  person  injured  is. 

Or,  again,  if  these  causes  apply  to  the  grand  jury,  when  are  the 
challenges  for  such  cause  to  be  made  ?  Who  is  to  make  them  ?  As 
each  case  is  presented  to  the  grand  jury,  are  the  members  to  be 
catechised  as  to  their  qualifications  ?  Suffice  it  to  say,  that  these 
causes  of  challenge  lie  specifically  to  the  jurors  called  to  try  the 
indictment    Such  is  the  language  of  the  statute. 

The  oath  taken  by  the  members  of  the  grand  jury  throws  some 
light  upon  this  question  (1  S.  &  0.  753): 

**  Saving  yourself  and  fellow-jurors,  you  shall  diligently  inquire 
and  true  presentment  make,  of  all  such  matters  and  things  as 
shall  be  given  you  in  charge,  or  otherwise  come  to  your  knowledge, 
touching  the  present  service.  *  *  *  *  You  shall  present  no 
person  through  malice,  hatred,  or  ill-will;  nor  shall  you  leave  any 
person  unpresented  throngh  fear,  favor  or  affection,  or  for  any 
reward  or  hope  thereof.'* 

This  language  seems  to  indicate  that  the  grand  juror  may  be 
called  upon  to  act  in  cases  both  of  enemies  and  friends.  If  the 
first,  his  oath  is  that  neither  malice,  hatred,  nor  ill-will  shall  influ- 
ence his  deliberate  and  impartial  judgment.  If  the  last,  no  con- 
siderations of  passion  or  friendship  shall  disturb  the  just  discharge 
of  his  duties. 
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The  grand  jnry  only  presents  the  charge  against  iA  aeonaed  per^ 
son;  it  does  not  try  that  charge.  This  is  for  the  petit  jury,  and 
it  is  weU  enough  that  they  are  subject  to  the  ^mety  of  challenge 
above  specified;  but  as  to  the  grand  juror^  his  quaUflGations  are 
simply  those  the  statute  has  specified. 

BxeeptiomM  gnsiaimed. 
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(SOChloSt.  6S6.) 

In  caae  of  a  breach  of  oontxaei,  actual  damages  not  being  proved^  nominal 
damages  may  be  recovered. 

In  case  of  failure  to  deliver  a  telegraphic  meBsage,  the  company  fB  only  llabU 
for  such  damages  as  naturally  flow  fram  the  breach  9i  contract,  or  such  as 
may  fairly  be  supposed  to  have  been  within  the  contemplation  of  the  parties', 
at  the  time  the  contract  was  made.* 

If  the  telegraph  company  is  in  default,  but  their  default  is  made  mischievous 
to  a  plaintifE  only  by  the  operation  of  some  other  intervening  cause,  such 
as  the  dishonesty  of  a  third  person,  the  rule  '*  catua  proxima  nan  remota 
tpeetatur  '*  applies,  and  the  company  cannot  be  made  xesponsible  for  the 
loss  occasioned  by  the  act  of  such  third  person. 

ACTION  of  damages  for  failure  to  transmit  and  deliver  a  tele« 
graphic  message.     The  opinion  states  the  facts.. 

J.  H.  Collins,  for  plaintiff  in  error. 

J.  W,  Okey,  with  whom  was  A.  J.  Swaney,  for  defendant  in  error. 

Weight,  J.  The  First  National  Bank  of  Bamesrille  brought 
an  action  in  the  court  below,  against  the  telegraph  company,  to 
recover  damages,  for  failure  to  transmit  and  deliver  a  tdegraphio 
message.  The  bank  was  located  in  Bamesville,  Ohio.  It  had  done 
business  with  one  Aaron  Lowshe,  and  had  frequently  cashed  drafts 
for  him,  in  a  small  way,  prior  to  February,  L869.     In  that  month, 

*  See  Bfttenhoii06  y.  Independent  lAne  of  Teteoraph,  44  N.  T.  288;  4  Am.  Rep.  678; 
Waftern  VntUm  Tdegrajph  Gb.  ▼.  Graham,  1  OoL  S3fr;  9  Am.  Rep.  186  and  note,  1404 
Ti/ler  T.  WetUm  Union  TOtifraph  Oo. ,  00  Dl.  421 ;  M  Am.  Rep.  38 ;  Hubbardr.  WaUm 
Union  Tel,  Co.,  88  Wis.  668  ;  14  Am.  Kep.  775 ;  Blanvftte  t.  Western  Union  3W.  Cb.,  37 
Am%  SM ;  18  Am.  Rep.  8;  Turner  v.  HoKkeue  TeL  Co., 41  Bnnm  4B0 ;  »  Am.  Hep.  M^ 
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Lowshe  wanted  two  more  drafts  cashed^  one  on  Bellis  &  Milligan^ 
New  York,  for  tl^GOO ;  one  on  Ege  &  Otis,  same  place,  for 
$1,400.  The  amounts  being  large,  and  the  ^ank  cautious,  the 
cashier  wrote  to  a  correspondent  in  New  York,  George  F.  Baker, 
cashier  First  National  Bank,  New  York,  as  follows : 

^^  Would  like  information  in  respect  to  Messrs.  Ege  &  Otis,  No. 
168  W.  W.  Market ;  also,  Messrs.  West,  Titus  &  Co.,  No.  129  West 
street.  Are  they  responsible  parties?  If  not  too  much  trouble, 
would  be  pleased  to  have  you  inquire  of  each,  if  df t.,  at  sight,  drawn 
by  A.  Lowshe  for  $1,400  to  $1,600  would  be  paid.  If  the  firms,  or 
either  of  them,  are  not  reliable  for  that  amt,  or  if  they  should  be 
unwilling  to  accept,  please  answer  by  telegram.  If  all  right,  need 
not  dispatch.  If  not  right,  would  like  to  hear  by  Saturday  evening 
(13th)." 

This  letter  was  dated  at  Barnesyille,  February  11th,  which  ap- 
pears to  haye  been  Thursday.  No  mention  is  made,  it  will  be 
observed,  of  Bellis  &  Milligan,  on  whom  the  $1,600  draft  was 
drawn. 

The  letter  was  received  in  New  York,  by  Baker,  to  whom  it  was 
addressed,  on  February  15.  It  is  stated  in  evidence  that  the  ordi- 
nary time  of  mail  communication,  between  Barnesville  and  New 
York,  is  two  days.  This  advice  to  Baker  probably  reached  its  des- 
tination after  close  of  bank  hours,  on  Saturday,  and  was  taken  up 
in  the  ordinary  course  of  business  on  Monday  morning.  On 
that  day  Baker  made  inquiries  of  Ege  &  Otis,  on  whom  the 
$1,400  draft  was  drawn,  and  at  4:55  of  that  day  telegraphed  as 
follows,  to  the  bank  at  Barnesville  : 

''February  16,  1869. 
"To  J.  F.  Davis,  Cash.,  Barnesville,  0. 

''  Parties  will  accept  if  bill  lading  accompanies  the  draft  Parties 
st^nd  fair.  Geo.  F.  Bakeb,  C.*' 

This  message  never  was  received  at  Barnesville.  There  is  testi- 
mony tending  to  show  that  it  started  to  and  perhaps  reached  Buf- 
falo. But  it  is  not  traced  beyond  that  point,  and  the  telegraph 
company  give  no  satisfactory  account  of  what  became  of  it.  The 
one  certain  fact  about  it  is,  that  the  Barnesville  bank  never  re- 
ceived it.  New  York  not  being  heard  from,  the  Barnesville  bank 
cashed  the  drafts,  on  Monday  the  15th,  before  three  o'clock,  the 
hour  at  which  business  closed.    Lowshe,  the  drawer,  had  no  money 
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in  New  York  at  all^  either  in  the  hands  of  Bellis  &  Milligan,  or 
Ege  &  Otis,  and  having  accomplished  his  financial  transaction  at- 
Bamesyille,  left  the  same  day  for  Zanesville,  and  from  thence  to 
other  places  more  remote.  The  Barnesville  batik  now  claims  that 
the  13,000  was  a  total  loss ;  and  that  this  loss  is  chargeable  upon 
the  telegraph  company,  in  not  sending  and  delivering  the  dispatch. 
They  therefore  claim  to  recover  this  amount  in  this  action. 

In  the  first  petition  of  the  bank  it  is  stated  that  the  drafts  were 
discounted  between  two  and  three  o'clock  on  the  15th,  which  would 
not  have  been  done  had  the  dispatch  been  reasonably  delivered. 
The  answer  of  defendant,  however,  showed  that  the  dispatch  was 
not  delivered  in  New  York  until  4.55;  it  is  therefore  entirely  obvi- 
ous that  no  omission  or  neglect  on  the  part  of  the  telegraph  com- 
pany could  have  prevented  the  cashing  of  the  drafts. 

In  the  last  petition  of  the  bank  it  is  said: 

**  The  said  drafts  were  a  total  loss  to  said  plaintiff,  no  part 
thereof  having  been  paid,  which  said  loss  would  have  been  pre** 
vented  if  said  defendant  had  forwarded  and  delivered  said  dispatch 
to  said  plaintiff  within  a  reasonable  time  after  it  was  received  by 
said  defendant  at  its  said  office  in  New  York  city,  as  aforesaid. 

''If  said  dispatch  had  been  delivered  to  said  plaintiff  before  said 
drafts  were  discounted  the  same  would  not  have  been  discounted, 
and  if  it  had  been  delivered  to  said  plaintiff  within  a  reasonable 
time  after  the  same  were  discounted,  the  said  sum  of  13,000  could 
have  been  recovered  back  by  said  plaintiff  from  said  Lowshe." 

In  the  view  we  take  of  the  case  the  sole  question  that  need  be 
decided  is  the  one  of  damages.  As  has  been  said,  had  the  dispatch 
been  duly  sent  and  received  it  could  not  have  prevented  the  bank 
from  giving  Lowshe  the  money;  that  had  already  been  done.  Had 
it  been  delivered,  however,  within  any  reasonable  time,  after  receipt 
at  New  York,  then  what  would  have  happened  ?  Plaintiffs  below 
say  they  could  have  recovered  back  the  amount  from  Lowshe,  and 
therefore  they  lost  their  $3,000  by  the  negligence  of  the  defendant. 
The  petition  does  not  state  how  or  in  what  manner  they  could 
have  recovered  the  money,  but  merely  asserts  the  fact  to  be  so. 
The  only  facts  in  evidence  showing  any  intention  to  take  steps  to 
recover  the  money,  or  intimating  how  it  was  to  be  done,  is  the 
following  from  the  cashier,  Davis: 

''Q.  Would  there  have  been  any  trouble  in  the  bank  giving 
iecurity  in  2ianesville  in  any  proceeding  to  recover  the  money  f 
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[Objected  to.] 
•    "  A.  I  think  not. 

''  Q.  State  whether,  if  this  message  had  been  reoeived  by  the 
bank  daring  the  afternoon  or  evening  of  February  16,  1869,  any 
means  would  have  been  used  to  recover  the  money ;  if  so,  what? 

''  A.  I  am  confident  means  would  have  been  used  to  recover  if^ 

Mr.  Lowshe  also  makes  this  statement: 

^'Q.  If  the  bank  had  discovered,  while  you  were  at  Bamesville 
•r  Zanesville,  that  those  drafts  which  you  had  cashed  at  the 
Barnesville  bank  would  not  be  accepted,  and  had  demanded  the 
money  back,  would  you  have  refunded  it  to  the  bank  ? 

'^  A.  At  Zanesville,  on  the  afternoon  of  the  first  day  there,  I  sent 
five  hundred  dollars  of  the  money  home.  Had  the  bank  informed 
me  at  Bamesville  the  drafts  would  not  be  accepted,  I  would  have  | 

returned  the  money  to  the  bank.  Had  such  information  reached 
me  at  Zanesville,  before  I  sent  the  five  hundred  dollars  home,  I 
would  have  returned  it  all.  Had  such  information  reached  me  at 
Zanesville,  after  I  sent  the  five  hundred  dollars  home,  I  would  have 
returned  the  balance  to  the  bank.  I  would  have  returned  the 
money  immediately  on  receiving  such  information." 

In  this  connection  the  court  charged  the  jury  in  effect,  that  if 
defendants  were  guilty  of  negligence  in  not  transmitting  the  mes-* 
sage,  then  plaintiffs  must  show  that  Lowshe  was  where  they  could 
have  reached  him  witli  legal  process  and  that  he  had  property  m 
such  position  that  the  law  could  lay  hold  of  it;  and  if  this  was  not 
shown,  but  it  appeared  that  the  recovery  of  money  depended  upon 
the  happening  of  a  new  contingency  which  might  or  might  not 
have  occurred,  the  damages  were  so  remote  that  no  recovery  could 
be  had. 

Upon  the  case  as  thus  made  we  are  clearly  of  opinion  that  the 
plaintiff  was  not  entitled  to  substantial  damages. 

If  the  New  York  dispatch  had  arrived  upon  the  15tfa  or  16th,  it 
is  not  made  apparent^  either  in  pleadings  or  proof  how  the  bank 
was  to  secure  itself,  with  that  certainty  the  law  requires,  in  order 
to  justify  a  claim  for  damages.  It  is  not  made  to  appear  that  Lowshe 
had  property  that  could  be  seized.  He  had  obtained  this  money, 
it  is  true,  and  perhaps  might  have  had  it  in  his  possession,  but  he 
might  easily  have  put  it  beyond  the  reach  of  process.  But  even  if  he 
had  the  money  where  he  could  lay  his  hand  upon  it,  it  is  not  pointed 
out  how  the  bank  proposed  to  reach  it.    Had  he  been  arrested  <ml 
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the  gronnd  of  frauds  it  might  have  been  difficult  to  sastain  such  a 
proceediug,  until  after  the  drafts  had  been  actually  protested  for 
non-aoceptanoe,  by  which  time  Lowshe  was  lost  sight  of.  Nor  is 
it  alleged  or  proved  that  an  actual  arrest  would  have  produced  the 
money.  It  is  tme^  the  bank  claims  that  Mr.  Lowshe  would  have 
wtumed  the  money,  because  he  said  he  would;  still  the  jury  might 
have  considered  that  as  the  *^  mere  contingency/'  which  the  court 
instructed  them,  only  occasioned  a  damage  that  was  remote. 

The  rule  as  to  damages  is  thus  laid  down  by  Ea.rl,  J.,  in  Leonard 
V.  TeL  Co^  41 K  Y.  544;  1  Am.  Rep.  446:  ''  The  damages  must  flow 
directly  and  naturally  from  the  breach  of  contract,  and  they  must  be 
certain  both  in  their  nature  and  in  respect  to  the  cause  from  which 
th^  proceed.  Under  this  rule,  speculative,  contingent,  remote 
damages,  which  cannot  be  directly  traced  to  the  breach  complained 
of,  are  excluded.  Under  the  former  rule,  such  damages  are  only 
allowed  as  may  fairly  be  supposed  to  have  entered  into  the  contem- 
plation of  the  parties,  when  they  made  the  contract,  as  might 
naturally  be  expected  to  follow  its  violation.  It  is  not  required  that 
the  parties  musi  have  contemplated  the  actual  damages  which  are 
to  be  allowed.  But  the  damages  must  be  such  as  the  parties  may 
be  fairly  supposed  to  have  contemplated  when  they  made  the  con- 
tract A  more  precise  statement  of  the  rule  is,  that  a  party  is  liable 
for  all  the  direct  damages  which  both  parties  would  have  contem- 
plated as  flowing  from  its  breach,  if,  at  the  time  they  entered  into 
it,  they  had  bestowed  proper  attention  upon  the  subject,  and  had 
been  fully  informed  of  the  facts."  See,  also,  Kinghorne  v.  MonL 
Tel  Co.y  18  Up.  Can.  Q.  B.  60,  and  Sievenson  v.  Mont.  Tel  Co.,  16 
id.  630;  Squire  v.  WesL  Union  Tel  Oo.,  98  Mass.  232. 

This  is  substantially  the  rule  as  laid  down  in  Hadley  v.  Boxen* 
dale,  9  Exch.  341,  and  in  considering  what  damages  may  be  sup- 
posed to  have  been  fairly  within  the  contemplation  of  the  parties, 
there  was  nothing  in  this  dispatch  to  inform  the  telegraph  company 
of  the  serious  consequences  that  are  now  presented.  There  was 
absolutely  nothing  in  the  language  of  the  message  advising  the 
company  that  it  was  to  prevent  the  cashing  of  $3,000  worth  of 
drafts.  Hadietf  v.  BaxendaUy  and  numerous  authorities,  hold  that 
before  a  party  can  be  charged  with  such  special  and  peculiar  dama- 
ges as  are  were  claimed,  he  must  have  had  notice  that  they  were 
likely  to  arise  from  a  breach  of  his  contract 

la  Parks  v.  Alia  Cal  Tel  Co.,  13  Gal.  422,  the  message  was  to 
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attach  property.  This  was  of  itself  notice  that  if  the  attachment 
was  not  procured,  the  loss  of  the  deht  might  follow. 

Bryant  v.  Am.  Teh  Co.,  1  Daly,  575,  was,  like  the  last,  a  case 
where  an  attachment  was  directed. 

In  U.  S.  Tel.  Co.  v.  Wengery  56  Penn.  St.  262;  Allen's  Tel.  Cas. 
356,  there  was  an  order  to  bay  stocks,  which  was  delayed.  The' 
stocks  rose  in  yalae,  and  the  telegraph  company  were  held  respon- 
sible for  the  difference.  And  it  is  said  by  the  court  that  the  dis- 
patch was  such  as  to  disclose  the  nature  of  the  business  to  which  it 
related,  and  the  loss  might  be  very  likely  to  occur  if  there  was  de- 
lay in  sending  the  message. 

Upon  the  other  hand  in  Baldwin  v.  Tek  Oo^  54  Barb.  505;  1 
Lans.  125;  45  N.  Y.  744;  6  Am.  Bep.  165,  the  syllabus  is:  «'If  a 
telegram  does  not  show  upon  its  face  that  it  relates  to  a  business 
transaction,  and  that  a  pecuniary  loss  may  probably  be  sustained 
if  a  mistake  is  made  in  transmitting  it,  and  no  notice  to  this  effect 
is  given  to  the  telegraph  company,  the  company  making  such  mis- 
take will  not  be  liable  in  damages  for  such  loss." 

In  Landsberger  y.  Mag.  Tel  Co.,  32  Barb.  530,  it  was  held  that 
plaintiff  could  not  recover  damages,  because,  *'on  I'eceiying  the 
dispatch  for  transmission,  the  defendant  had  no  information  what- 
ever in  relation  to  it,  or  the  purposes  to  be  accomplished  by  it, 
except  what  could  be  derived  from  the  dispatch  itself." 

In  U.  8.  Tel.  Co.  v.  Gildersleve,  29  Md.  232  ;  Allen's  Tel.  Gases, 
890,  it  is  held  that  knowledge  of  special  circumstances  must  be 
shown  to  lay  a  foundation  for  special  damages.  Stevenson  v.  Mon- 
treal Tel.  Co.,  16  U.  C.  Q.  B.  530,  537.  The  telegraph  cases 
generally  follow  the  rule  of  HadUy  v.  Baxendale,  with  regard  to 
notice,  as  is  shown  by  the  numerous  authorities  cited  by  counsel. 

It  therefore  appears  to  us  that  the  possibility  of  recovering  the 
money  from  Lowshe  was  a  contingency  too  remote  upon  which  to 
base  a  recovery.  The  fact  that  the  company  were  not  advised  of 
any  importance  attaching  to  the  message,  either  by  the  message 
itself  or  actual  notice  given,  goes  further  to  show  a  case  where  sub- 
stantial damages  cannot  be  recovered. 

And  in  this  connection,  and  as  relating  to  the  question  of  dam- 
ages, we  may  consider  the  rule,  **catisa  proxima  non  remota  speetO' 
/«r,"  as  to  which  Parsons  says  (voL  2,  p.  257  —  Telegraphs,  Meas- 
ure of  Damages)  :  'Mf  the  telegraph  company  is  in  default,  but 
their  de&ult  is  made  mischievous  to  a  party  only  by  the  operation 
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of  some  other  intervening  caase,  then  the  rale  above  mentioned 
would  prevent  the  liability  of  the  company ;  because  their  default 
would  only  be  the  remota,  the  remote  or  removed  cause  of  the 
injury,  and  not  the  proxiniay  or  nearest  cause." 

If  the  telegraph  company  were  guilty  of  negligence  in  not  deliv- 
ering the  message  at  Barnesville,  the  question  remains^  whether  there 
would  have  been  a  loss  if  there  were  no  other  cause  intervening. 
Clearly  the  failure  in  the  message  was  not  the  moving  cause  that 
induced  Lowshe  to  obtain  the  discounts  and  pocket  the  money; 
neither  would  the  delinquency  of  the  telegraph  company  have  occa- 
sioned any  damage  had  Lowshe  evidenced  that  integriiy  which,  in 
a  virtuous  mind,  would  have  induced  the  return  of  the  money  to 
the  bank.  The  loss  was  occasioned  by  two  causes — the  short- 
coming of  the  telegraph  company,  in  not  delivering  the  message, 
and  the  still  shorter-coming  of  Lowshe,  in  appropriating  to  him- 
self what  belonged  to  somebody  else. 

In  Lowery  v.  Western  Union  Telegraph  Co.y  60  N.  Y.  198;  19 
Am.  Bep.  154,  B  sent  a  telegram  to  plaintiff,  asking  for  $500;  by 
mistake  the  telegraph  company  changed  the  message  to  $5,000, 
which  B  obtained,  embezzled,  and  absconded.  The  referee  held 
the  telegraph  company  liable  for  the  loss  in  the  whole  amount. 
This  was  held  error;  that  defendant's  negligence  was  not  the  proxi- 
mate cause  of  the  loss,  as  the  embezzlement  of  B  did  not  naturally 
result  therefrom,  and  could  not  reasonably  have  been  expected. 

In  this  case,  the  court,  quoting  from  Crain  v.  Petrie,  6  Hill,  522, 
lay  down  this  rule:  **  To  maintain  an  action  for  special  damages 
they  must  appear  to  be  the  legal  and  natural  consequences  arising 
from  the  tort,  and  not  from  the  wrongful  act  of  a  thii*d  person 
induced  thereby.  In  other  words,  the  damages  must  proceed 
wholly  and  exclusively  from  the  injury  complained  of." 

In  any  aspect,  therefore,  in  which  we  are  able  to  view  the  case, 
we  cannot  but  consider  that  the  damages  are  too  remote  to  uphold 
recovery  to  any  substantial  amount. 

But  the  plaintiff  was  entitled  to  recover  nominal  damages.  Upon 
the  breach  of  an  agreement,  the  law  infers  damages,  and  if  none 
are  proved,  nominal  can  be  recovered.  Sedgwick  on  Damages,  47; 
Field  on  Damages,  679;  Parks  v.  AUa  Cal.  Tet.  Co.,  13  Cal.  425; 
Candee  v.  Western  Union  Telegraph  Co.,  34  Wis.  471;  17  Am. 
Rep.  452. 

The  plaintiff  asked  the  court  to  charge  that,  if  the  non-deliverj 
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of  the  message  was  by  reason  of  defendant's  negligence^  plaintiff 
was  entitled  to  nominal  damages  if  there  were  no  actnal  damage. 
This  was  refused,  and  the  court  did  charge  that  there  was  no  right 
of  action,  unless  injury  was  shown.  This  was  error,  for  which  the^ 
judgment  must  be  reversed. 
[Omitting  a  point  of  pleading.  ] 


Judgm$nt 


Lodge  v.  Whttb. 

OO  Ohio  St.  SaBJ 

LimdlordandUnaM^aangnmentcfU(U6 — ea90nmU  to  poff  rmU, 

A  leflsee  lemains  liable  on  his  exprefls  agreement  to  pay  rent,  notwithstanding 
he  may  have  assigned  his  lease  with  the  lessor's  assent,  and  the  lessor  ha» 
aoeepted  rent  from  the  assignee. 

But  where  the  obligation  of  the  lessee  to  pay  rent  Is  only  that  which  is  implied 
by  law  from  his  oocapation  of  the  premises,  his  assignment  of  the  leaa» 
and  surrender  of  possession  to  the  assignee,  with  the  assent  of  the  lessor^ 
extinguishes  the  privity  of  estate  between  the  lessor  and  lessee,  and  thee 
oonseqaent  implied  liability  of  the  lessee  to  pay  rent. 

The  assent  of  the  lessor  to  9uch  assignment,  where  nothing  to  the  contrary^ 
appears,  may  be  implied  from  his  charging  the  rent  to  the  new  tenant  and 
accepting  payment  thereof  from  liim.    (dee  note,  p,  494.) 

i  CTION"  for  rent.    The  opinion  states  the  facts. 

Sage  S  Hinkle,  for  plaintiffs  in  error.  A  lessee  cannot  discharge- 
himself  of  his  obligations  by  assigning  the  lease.  He  remains  liable^ 
upon  his  original  contract  after  his  assignment,  and  may  be  sued  oil 
it  even  if  the  landlord  has  accepted  the  assignee  as  his  tenant  and 
collected  rent  from  him.  2  Flatten  Leases,  352;  Smith's  Land,  and 
Ten.  293  ;  Taylor's  Land,  and  Ten.,  §  438,  and  cases  ;  Sutliff  v.  AU 
wood,  15  Ohio  St  186;  1  Chit  on  Oont  460,  note  k. 

King,  Thompson  <6  Maxwell,  and  Charles  T,  Thotnpson,  for  defend^ 
ants  in  error. 

Day,  0.  J.  The  record,  upon  the  exceptions  taken  in  the  court 
below,  presents  a  single  question  for  our  determination:  Was  the^ 
judgment  in  favor  of  the  defendants  warranted  by  the  facta  found  ^ 
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By  a  parol  agreement  between  the  parties,  the  plaintiff  leased 
the  premises  to  the  defendants  for  one  year  from  July  1, 1868,  at  a 
xent  of  $3,500,  payable  in  monthly  installments. 

About  the  time  of  the  expiration  of  the  lease,  and  again  a  year 
4&fterw2[rd,  the  parties  negotiated  for  a  new  lease,  differing  in  the 
term  and  amount  of  rent;  but,  upon  the  facts  found,  we  think  the 
court  below  might  well  hold  that  their  minds  never  met  in  agree- 
ment upon  a  new  lease,  and  that  by  reason  of  the  continued  pos- 
session of  the  premises  by  the  defendants  after  the  expiration  of 
the  lease  for  one  year,  and  the  acceptance  of  monthly  payments  by 
the  plaintiff  at  the  same  annual  rent,  the  defendants  were  to  be 
regarded  as  tenants  holding  over  from  year  to  year.  This  view  of 
the  case  is  the  only  one  consistent  with  all  the  facts  found.  They 
fail  to  establish  an  express  lease  for  the  period  in  question.  The 
possession  of  the  defendants  does  not  imply  an  acceptance  of  the 
proposition  of  the  plaintiff  for  a  lease  of  two  years,  for  it  was 
referable  solely  to  the  original  lease;  and  the  application  of  the 
defendants  for  a  reduction  of  the  rent  the  following  year  evinces 
their  non-acceptance  of  the  lease  proposed,  even  if  the  proposition 
came  to  their  knowledge.  But  where  a  tenant  holds  over  by  the 
consent  of  the  lessor,  the  law  presumes  the  holding  to  be  upon  the 
terms  of  the  original  lease. 

The  defendants  then  being  in  possession  under  the  implied  lease 
from  July  1,  1870,  to  July  1,  1871,  on  the  first  day  of  November, 
1870,  gave  up  the  premises  to  the'  new  firm  of  L.  A.  Corbin  &  Co. 
!From  that  time  the  plaintiff  received  the  rent  from  the  new  firm, 
BO  far  as  it  is  shown  to  have  been  paid ;  and  for  that  of  November, 
1870,  the  plaintiff,  by  its  proper  officer,  made  out  a  bill  charging 
the  new  firm  as  its  debtor  therefor,  and  gave  a  receipt  for  that 
monthly  installment  to  the  new  firm. 

The  plaintiff,  then,  must  be  presumed  to  have  known  that  the 
defendants  had  assigned  their  lease  to  the  firm  of  L.  A.  Corbin  & 
Co.  With  that  knowledge  the  new  firm  was  treated  as  the  tenant 
of  the  plaintiff.  We  cannot,  therefore,  say  the  court  below  was 
not  warranted  in  holding  that  the  plaintiff,  as  a  matter  of  fact,  con- 
sented to  the  assignment.  There  being  nothing  to  the  contrary, 
the  facts  found  prima  facie  warranted  the  conclusion  that  such 
assent  was  given. 

But  the  defendants  were  not  tenants  by  virtue  of  an  express 
agreement  when  they  assigned  to  the  new  firm.    They  were  hold- 
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ing  over  from  year  to  year  only  upon  such  terms  as  were  implied 
by  law.  Their  obligatiou  to  pay  rent  to  the  plaintiff  was  implied 
from  their  possession  of  its  premises.  When  their  possession 
ceased,  and  the  plaintiff  received  rent  from  another  tenant  in  pos- 
session upon  his  implied  promise  arising  therefrom,  that  of  the 
defendants  could  no  longer  be  implied,  for  there  was  no  privity  of 
estate  between  the  parties  on  which  it  could  be  based. 

Had  the  tenancy  of  the  defendants  been  in  pursuance  of  an 
eicpress  lease  they  would,  undoubtedly,  have  remained  liable,  by 
virtue  of  the  personal  privity  of  the  contract,  notwithstanding 
their  assignment  of  th^  lease.    2  Piatt  on  Leases,  352. 

But  this  rests  on  a  principle  applicable  only  to  leases  by  express 
agreement  In  1  Washburn  on  Real  Property,  493  (4th  ed.),  it  is 
said :  "  There  is  an  important  distinction  to  be  observed  between 
express  and  implied  covenants  in  a  lease,  since  one  who  enters  into 
an  express  covenant  remains  bound  by  it,  though  the  lease  be 
assigned  over,  while  such  as  are  implied  are  co-extensive  only  with 
the  occupation  of  the  premises;  the  lessee,  for  instance,  not  being 
liable  under  his  implied  covenant  for  rent  after  his  assignment  to 
another,  and  the  acceptance  of  rent  by  the  lessor  from  the  assignee." 
The  same  doctrine  is  laid  down  in  2  Piatt  on  Leases,  355;  and  is 
recognized  and  clearly  stated  by  White,  J.,  in  Sutliff  v.  Aitoood, 
15  Ohio  St.  194. 

Since,  then,  the  defendants'  obligation  to  pay  rent  to  the  plain- 
tiff was  not  founded  upon  an  express  agreement,  but  was  only  that 
implied  by  law  from  the  privity  of  estate  between  the  parties,  the 
assignment  of  the  lease  and  sun*ender  of  possession  to  the  assignees, 
with  the  assent  of  the  plaintiff,  to  be  implied  from  its  acceptance 
of  rent  from  the  new  tenant,  extinguished  the  privity  of  estate 
between  the  parties,  and  the  consequent  implied  liability  of 
the  defendants  to  pay  rent. 

The  judgments  of  both  courts  below  must,  therefore,  be  affirmed. 

Judgment  affirmed. 

NOTV  BT  THE  Bbportbr.— Thls  dootrioe  was  reiterated  In  TayUjr  ▼.  I>s0itt,  81  Ohio 
St.  4A8,  Id  the  case  of  a  leaae  for  Dloety-nlne  years  and  renewable  forever.  In  respect 
to  the  term  the  court  said :  "  Nor  does  the  duration  of  the  term  at  all  affect  the  obII< 
^ration  of  such  express  corenant.  By  the  common  law,  the  liability  of  the  lessee,  on 
his  express  covenant  to  pay  rent  during  the  term,  attached  to  him  and  his  persona!  repre- 
sentative, as  long  as  asseu  remained  In  his  hands,  whether  the  term  of  the  lease  was 
for  one  or  many  years,  with  or  without  a  covenant  for  renewal,  or  In  perpetuity.  Nu- 
merous  cases  are  reported,  where  the  lease  was  perpetual  or  renewable  forever.  In 
which  the  same  liability  was  found  as  In  leases  for  a  short  term  of  years.    Indeed,  It 
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■eems,  foom  the  nature  of  the  covenant  Itself,  no  distinction  can  be  made  on  account 
of  the  duration  of  the  term ;  It  Is  a  personal  engagement  to  pay  rent  durfno  the  term ; 
•8  long  as  assets  can  be  found,  the  obligation  may  be  enforced.  The  law  imposes  no 
limit  upon  the  time  within  which  covenants  to  pay  money  must  mature.  This  Is  left 
entirely  to  the  discretion  of  contracting  partlee." 

Of  the  case  of  Worthington  ▼.  fieiMS,  19  Ohio  8t.  M,  the  court  said:  ^  It  was  conceded  In 
argument  that  the  courts  below  assumed  to  follow  the  rulings  of  this  court  in  the  case 
of  WorthinffUm  y.  Hewe$  A  MeCann,  19  Ohio  8t.  OS.  We  regret  to  say  that  we  are  unable 
to  approve  all  that  was  said  In  that  case  by  the  learned  Judge  who  prepared  the  opinion; 
and  yet  we  do  not  wish  to  be  understood  as  overruling  that  decision.  That  was  an 
action  by  the  assignee  of  the  reversion  against  the  assignees  of  the  term  (the  liability 
of  the  lessee  upon  his  express  covenant  to  pay  rent  during  the  term  was  not  In  Issue), 
and  it  may  well  be  doubted,  whether,  In  an  action  by  the  assignee  of  the  reversion 
against  the  lessee  after  an  assignment  of  all  his  interest,  a  recovery  could  be  had  upon 
his  express  covenant,  there  being  no  privity  either  of  personal  contract,  or  of  estate 
between  the  parties.  See  Crawford  v.  Chapman^  17  Ohio,  449;  SutUff  v.  Jlttiwod,  15 
Ohio  St.  194, 1868. 

But  however  that  may  be,  the  terms  of  the  lease  in  that  case  were  essentially  differ' 
ent  from  those  in  this  case.  That  was  a  lease  for  ninety-nine  years  renewable  forever 
with  a  covenant  to  pay  rent  during  the  first  fifteen  years  at  a  fixed  sum  annually.  It 
further  contained  a  covenant  that  at  the  end  of  the  first  period  of  fifteen  years,  and  of 
each  succeeding  period  of  fifteen  years,  the  leased  premlses,wlthout  reference  to  the  im- 
provements, should  be  appraised  and  valued  by  three  intelligent  and  disinterested  men 
to  be  mutually  chosen  or  agreed  to  by  the  said  parties,  or  in  case  of  disagreement,  then 
be  appointed  by  the  Judges  of  the  Court  of  Common  Pleas  of  the  State  of  Ohio  within 
and  for  the  county  of  Hamilton  for  the  time  being  upon  the  application  of  either 
of  said  parties,"  the  lessee  for  himself,  his  personal  representatives  and  assigns  cove- 
nanting that  for  and  during  the  continuance  of  each  of  said  successive  terms  of  fif- 
teen years,  he  and  they  should  render  yearly  as  an  annual  rent,  etc. 

Now,  the  main  question  In  the  case  was,  who  was  the  proper  party  to  represent  the 
owner  of  the  leasehold  estate  in  the  re-adJustment  of  the  rents  at  the  end  of  a  period 
of  fifteen  years  ?  The  lessee  or  his  assignees  ?  In  determining  this  question  the  court 
looked  to  the  relations  and  Interests  which  the  respective  parties  had  In  the  subject- 
matter,  and  concluded  that  the  assignees  In  possession  were  the  proper  parties  to  act 
In  the  re-appraisement.  In  construing  the  lease  for  the  purpose  of  settling  this  ques- 
tion the  court  found  that  the  lessee,  after  the  assignment  of  the  term,  was  not  liable 
under  that  particular  contract  for  the  payment  of  rents  after  a  re-appralsement.  The 
correctness  of  the  constructlun  of  that  lease  Is  not  submitted  to  us  in  this  case;  but 
it  does  become  our  duty  to  say  that  the  proposition  in  the  syllabus  of  that  case,  namely : 
^After  an  unconditional  assignment  by  the  lessee,  he  Is  not  liable  for  future  rents* 
etc., '  was  Intended  to  be  limited,  and  was  In  fact  limited,  to  a  lease  like  the  one  then 
before  the  court,  In  which  the  force  of  the  express  covenant  to  pay  rent,  by  construo* 
tlon  of  the  whole  instrument,  was  modified  and  limited  by  other  covenants. 

It  Is  enough,  however,  for  us  to  say  here,  that  we  now  disapprove  of  only  so  much  ot 
the  opinion  in  that  case  as  expresses  views  Irreconcilable  with  the  doctrine  laid  dowi 
In  the  deoldon  of  the  ease  before  ua.*' 
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(81  OUo  St.  «.) 
hnftmcy — * 


An  undertaking  by  an  infant  as  surety  for  the  stay  of  exeenUon  is  not  Told, 
but  only  voidable,  and  when  ratified  by  him  after  arrhring  at  m^oiity; 
becomes  a  valid  and  enforceable  contract.* 

ACTION  by  Dipple  against  Hamer  on  an  nndertaking  for  stay  of 
execution,  executed  by  the  defendant  during  his  minority. 
The  defendant  arrived  at  his  majority  before  the  stay  expired,  and 
after  the  expiration  of  the  stay  he  acknowledged  his  liability,  and 
promised  to  pay  the  amount  of  the  judgment  The  plaintiff  had 
judgment,  and  defendant  moved  for  leave  to  file  a  petition  in 
error. 

Spencer  &  Arthur ^  for  the  motion,  cited  1  Parsons  on  Contracts, 
295;  Keayiey.  Boycott,  2  H.  Black.  511;  Beeve's  Doul  Bel.  37Sn;  3 
Kent's  Com.  236;  1  Mason,  32;  Brigham  on  Infancy,  28;  Swan's 
Treatise,  601-2;  Baker  v.  Lovett,  6  Mass.  78;  Oliver  v.  ffoucOet,  13 
id.  237;  Whitney  v.  Dutch,  14  id.  457 ;  Boston  BankY.  Chamberlin^ 
16  id.  220;  Chandlers.  McKinney,  6  Mich.  217;  Dunton  v.  Brown, 
31  id.  182 ;  Curtin  v.  Patton,  11  Serg.  &  R  305  ;  Tyler  on  Int 
and  Cov.  42,  48  ;  Passenger  R.  R.  Cfe.  v.  Stutler,  54  Penn.  St  880; 
Story  on  Contracts,  §  57 ;  Hughes  v.  Watson,  10  Ohio,  127 ;  Batty0 
V.  Orisley,  8  East,  331. 

Keifer  £  White,  contra. 

McIltaine,  J.  The  question  made  is,  was  the  undertaking 
sued  on  absolutely  void,  or  only  voidable.  If  void,  it  was  not 
subject  to  ratification;  if  voidable,  merely,  it  may  be  enforced  after 
ratification. 

Having  considered  this  question  upon  principle,  as  well  as  upon 
authority,  we  are  constrained  to  hold  that  the  undertaking  was 
voidable  only,  and  that  after  ratification  it  became  a  valid  and  bind* 
ing  engagement 

*Bee  Toben  ▼.  TTood  (US  Ma«.  88),  85  Am.  Bep.  87i  and  note^  80. 
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Ib  disposing  of  this  case^  we  make  bo  Bofce  of  those  principles 
which  control  cases  where  an  infant,  by  reason  of  immaturity  and 
natural  incapacity,  is,  in  fact,  unable  to  assent  to  the  terms  of  an 
Alleged  contract  When  this  undertaking  was  executed  it  contained 
^yery  element  of  a  valid  oontraot,  save  only,  tiuit  the  pariy  was 
under  twenty-one  years  of  age. 

Except  for  necessaries,  the  law  grants  to  infants  immunity  from 
liability  on  their  contracts*  This  immunity  is  intended  for  their 
protection  against  imposition  and  imprudence,  and  is  continued 
after  a  majority  as  a  mere  personal  privilege.  This  privilege  of 
immunity,  after  majority,  is  not  given  because  of  the  actual  or  sup- 
posed incapacity  of  an  infant  to  enter  into  contracts  intelligently 
and  prudently.  If  actual  incapacity  existed,  the  privilege  of 
infancy  would  not  be  needed  for  the  purpose  of  defense.  And  it  is 
contrary  to  our  knowledge  of  human  nature,  that  all  infants  are 
incapable  of  intelligently  and  prudently  entering  into  engagements 
and  assuming  burdens.  It  is  a  matter  of  favor  intended  as  a 
shield  and  compensation  for  the  want  of  diat  greater  wisdom  and 
prudence  which  time  and  experience  usually  teach. 

But,  whatever  may  have  been  the  natural  capacity  of  the  infant, 
whenever  he  arrives  at  majority,  a  time  fixed  by  an  arbitrary  rule 
which,  in  the  nature  of  things,  cannot  affect  the  personal  capabili- 
ties of  its  subject,  the  law  presumes  that  he  has  acquired  all  the 
wisdom  and  prudence  necessary  for  the  proper  management  of  his 
affairs;  hence,  the  law  imposes  upon  him  full  responsibility  for  all 
his  acts  and  contracts. 

In  this  new  relation,  it  becomes  his  moral  duty,  and  for  its  dis- 
charge he  is  invested  with  legal  capacity,  to  affirm  and  perform,  or 
to  disavow,  at  his  election,  all  his  previous  contracts  of  imperfect 
obligation.  Contracts  for  necessaries  are  of  perfect  obligation, 
and,  therefore,  he  cannot  disaffirm  them.  Contracts  fouuded 
OB  illegal:  considerations  are  of  no  obligation,  and,  therefore,  maj 
not  be  affirmed. 

The  appointment  of  an  agent  or  attorney  to  make  contracts  ia, 
perhaps,  inconsistent  and  repugnant  to  the  privilege  of  infimcy,  for 
the  reason,  among  others  that  might  be  named,  that  it  is  impart- 
ing a  power  which  the  principal  does  not  possess;  that  of  perform- 
ing valid  acts.  But,  outside  of  these  exceptions,  which  are  based 
on  special  grounds,  we  see  no  reason  why  the  power  should  be 
denied,  to  ratify  any  contract  which^  as  an  adult,  he  might  origin- 
Vol.  XXVII  —  68 
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ally  make.  The  power  of  disaffirmance  being  co-eztensiye,  it  is  all 
that  is  needed  for  his  protection. 

If,  in  the  case  before  ns,  the  ratification  had  been  made  by  pay- 
ment instead  of  a  promise  to  pay,  its  binding  effect  would  not  be 
doubted.  Why,  therefore,  should  not  the  promise  to  pay  be  binding 
also  ?  There  is  no  question  about  consideration.  The  consider- 
ation which  supported  the  original  promise  is  sufficient  to  support 
the  ratifying  promise.  The  only  contention  here  is,  that  the  original 
promise  was  void  by  reason  of  infancy,  not  for  want  of  considera- 
tion. If,  therefore,  actual  performance  by  payment  would  have 
been  binding,  so  should  the  promise  to  peiform;  and  this,  too,  with- 
out regard  to  the  fact  whether  or  not  the  infantile  contract  was 
beneficial  or  prejudicial.  The  principles  of  jurisprudence  are  not 
violated  by  the  performance  of  a  contract  prejudicial  to  the  party. 
Indeed,  a  person,  sui  juris,  is  as  strongly  obligated  by  his  contracts 
prejudicial  as  by  those  beneficial  to  himself;  and  the  same  principle 
should  apply  where  a  person,  sui  juris,  ratifies  and  confirms  his 
contract  of  infancy. 

The  plaintiff  in  error,  however,  relies  chiefly  on  the  authority  of 
decided  cases,  and  claims  the  settled  law  to  be  that  all  contracts 
of  an  infant  prejudicial  to  him  are  absolutely  void,  and  that  a  con- 
tract of  suretyship  is  of  that  class. 

In  Swan's  late  treatise,  among  contracts  of  infants,  which  have 
been  decided  to  be  void,  is  mentioned  that  of  suretyship,  but  the 
author,  in  speaking  of  the  state  of  the  authorities,  pithily  and  truth- 
fully remarks,  ''What  contracts  of  an  infant  are  void  and  what  are 
merely  voidable,  nobody  knows." 

Eeane  v.  Boycott^  2  H.  Black.  511,  decided  in  1795,  appears  to 
be  a  leading  case.  The  contract  of  an  infant  was  held  in  that  case  to 
be  voidable  only,  but  in  the  opinion  of  Etrb,  C.  J.,  a  rule  was  stated 
wherein  certain  of  such  contracts  are  said  to  be  void.  The  rule  was 
thus  stated :  ''When  the  court  can  pronounce  the  contract  to  be 
for  the  benefit  of  the  infant,  as  for  necessaries,  it  is  good;  when  to 
his  prejudice,  it  is  void;  and  where  the  contract  is  of  an  uncertain 
nature  as  to  benefit  or  prejudice,  it  is  voidable  only  at  the  election 
of  the  infant."  This  rule,  modified  so  as  to  declare  that  a  contract 
necessarily  prejudicial  to  the  infant  is  void,  has  been  adopted  in  many 
later  cases,  both  in  England  and  in  this  country.  But  the  current 
of  more  recent  decisions  repudiates  the  distinction  between  void 
and  voidable  contracts,  on  account  of  their  beneficial  or  prejudicial 
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nature,  and  holds  them  all  to  be  voidable  merely;  and  the  more 
recent  decisions  of  courts  still  adhering  to  the  distinction,  hold 
some  contracts  Toidable  only,  which  were  before  held  to  be  void. 
Thus,  in  Owen  t.  Longy  112  Mass.  403,  a  surety  contract  was  held 
to  be  Yoidable  only  for  the  reason  that  such  contract,  as  matter  of 
law,  cannot  be  said  to  be  necessarily  prejudicial  to  the  surety.  Also 
an  account  stated  is  held  to  be  voidable  only.  Williams  y.  Moor, 
11  M.  &  W.  266.  Also  a  conveyance  by  lease  and  release.  Zouch  y. 
Parsons,  3  Burrows,  1794. 

The  following  cases  are  to  the  effect  that  an  infant's  contract  of 
suretyship  is  merely  yoidable,  and  may  be  ratified.  They  also  show 
with  more  or  less  force  and  directness,  that  the  distinction  between 
void  and  voidable  contracts  of  infants,  on  the  ground  of  benefit  or 
prejudice,  is  not  sound.  Gurtiny.  Potion^  11  Serg.  &  B.  305; 
Hinely  y.  Margaritz,  3  Barr,  428;  Patchin  v.  Gromach,  13  Yt.  330 ; 
Vaughn  v.  Parr,  20  Ark.  600;  Shropshire  v.  Burns,  46  Ala.  108; 
Williams  Y.  Moor,  11  M.  &  W.  256;  Fetrow  y.  Wiseman,  40  Ind. 
148;  Fonda  y.  Van  Home,  15  Wend.  631;  Scott  v.  Buchanan,  11 
Humph.  468;  Cole  v.  Pennoyer,  14  111.  158;  Cummings  v.  Powell, 
8  Tex.  80 ;  Breckenridge  y.  Ormsby,  1  J.  J.  Mai*sh.  236;  Mustard 
y.  Wohlford!s   Heirs,  16  Gratt  329. 

In  Massachusetts,  where  the  doctrine  was  approved  that  the  acts 
of  an  infant  are  void,  which  not  only  apparently  but  neces- 
sarily operate  to  his  prejudice  {Oliver  y.  Houdlet,  13  Mass.  237), 
it  was  afterward  said  by  Chief  Justice  Parker,  in  Whitney  y.  Dutch, 
14  Mass.  457  :  '*  Perhaps  it  may  be  assumed  a  principle  that  all 
simple  contracts  by  infants,  which  are  not  founded  on  an  illegal 
consideration,  ai*e  strictly  not  void,  but  only  yoidable,  and  may  be 
made  good  by  ratification.  They  remain  a  legal  substratum  for  a 
future  assent,  until  avoided  by  the  infant;  and  if,  instead  of  avoid- 
ing, he  confirm  them,  when  he  has  legal  capacity  to  make  a  con- 
tract, they  are,  in  all  respects,  like  contracts  made  by  adults."  And 
in  1840  {Reed  v.  Batchelder,  1  Mete.  559),  Chief  Justice  Shaw  said: 
"  The  question,  what  acts  of  an  infant  are  voidable  and  what  void 
is  not  very  definitely  settled  by  the  aathorities;  but,  in  general,  it 
may  be  said  that  the  tendency  of  modem  decisions  is  to  consider 
them  as  voidable,  and  thus  leave  the  infant  to  affirm  or  disaffirm 
them  when  he  comes  of  age,  as  his  own  views  of  his  interest  may 
lead  him  to  elect." 

So  that  Mr.  Parsons,  in  his  work  on  Contracts,  Vol.  I,  p.  294, 
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€tk  ei*,  says:  "  The  better  opinion,  howeyer,  as  may  be  gathered 
from  the  latter caeeB,  dted  ia  onr  notes,  seems  to  be  that  an  infant's 
contracts  are,  none^if  them,  or  nearly  none,  absolutely  Yoid;  that 
is,  so  far  roid  tiiat  he  cannot  ratify  them  after  he  arrives  at  the  age 
kA  legal  majority  /* 

In  1  Ajaeriean  Jjeadini^  OaBes,  5th  ed^  p.  300,  it  is  said:  *^  The 
jtumeroxEB  deoisions  which  have  been  had  in  this  country  justify 
tiie  settlement  of  tbe  foUowing  definite  rule  as  one  that  is  subject 
to  no  exceptions.  The  only  contract  binding  on  an  infant  is  the 
implied  contract  for  neoeBsaries.  The  only  act  which  he  is  under 
« legal  disability  to  perform  is  the  ap})ointment  of  an  attorney. 
Ail  other  aiotB  and  contracts,  executed  or  executory,  are  voidable 
or  confirmable  by  him  at  his  election,''  on  arriving  at  majority. 
This  rule  has  been  quoted  and  approved  in  14  111.  158,  and  15  OratL 
339,  and  we  think  it  embodies  the  better  reason/' 

In  tiie  fight  of  principle,  therefore,  as  well  as  by  the  weight  of 
the  later  authorities,  the  whole  question  should  be  thus  resolved: 
The  privilege  of  infancy  is  accorded  for  the  protection  of  the  infant 
from  injury,  resulting  from  imposition  by  others  or  his  own  indis- 
cretion. That  object  is  fully  accomplished  by  conferring  on  him 
the  power  to  avoid  his  contracts,  or,  in  otber  words,  by  givmg  him 
immunity  from  liability  until  such  contracts  are  ratified  by  himself 
after  arriving  at  full  age.  And,  again,  that  an  adult,  laboring 
under  no  disability,  may  perform  his  unexecuted  contracts  of 
infancy,  whether  they  be  beneficial  or  prejudicial  to  him,  and  that 
he  win  be  bound  by  such  performance,  we  think,  is  a  proposition 
too  plain  to  be  doubted.  If,  tiierefore,  with  full  knowledge  of  the 
facts,  he  ratifies  and  affirms  them,  being  moved  thereto  by  his  own 
aense  of  right  and  doty,  he  should,  in  law,  as  in  morals,  be  bound 
to  tihair  perfoanance. 

JAMmi  Mermisel. 
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(91  Ohio  St.  IflS.) 
Oontrad  — fraud — insohenojf  as  evidsnce  of. 

A  eontract  for  the  purchase  of  goods  on  credit,  made  ifftii  hiteat  on  the 
part  of  the  pniehaeer  not  to  pay  for  them,  ia  fraudulent ;  and  If  the  pniw 
chaser  has  no  reasonable  exjractation  of  being  able  to  pay,  it  is  eqaivaleni 
to  an  intention  not  to  pay. 

Bat  where  the  purchaser  intends  to  pay  and  has  reasonable  expectations  of 
being  able  to  do  so,  the  contract  if  not  frandnlent,  althoogh  the  purchaser 
knows  himself  to  be  insolvent  and  does  not  disclose  it  to  the  vendor,  who  is^ 
ignorant  of  the  fact.     (See  note,p,  604.) 
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sufScicntly  states  the  point. 


Hutchins  <6  Campbell,  for  the  motion,  cited  Stephenson  y.  Rartf 
4  Bing.  476  ;  Irving  y.  Motly,  7  id,  643  ;  Bristol  y.  Witsnwre,  1  B. 
&  0.  514;  Load  v.  Oreen,  15  M.  &  W.  216;  Ferguson  y.  Carrington^ 
9  B.  &  C.  69 ;  KiWy  y.  Wilson,  E.  &  M.  178;  Hawse  y.  Orowey  id* 
414;  Ford  y.  Atwater,  1  Boot,  68;  Stewart  y.  Fmerson,  52  N.  H* 
301 ;  Congers  v.  Ennis,  2  Mason,  239  ;  Powell  y.  Bradlee  &  Co,,  9 
G.  &  J.  (Md.)  220  ;  Johnson  y.  Monell,  2  Abb.  Dec.  470  ;  Dureil  y. 
Haley  J 1  Pai.  492 ;  Sdigmcm  y.  Kalkman,  8  GaL  207  ;  BeU  v.  Ellis,. 
33  id.  620 ;  Donaldson  v.  Farwell,  93  U.  S.  631 ;  Byrd  y.  Hall,  % 
Keyes,  647 ;  Noble  v.  Adams,  7  Taunts  69 ;  Kilby  y,  Wilson,  Byan 
&  Moody,  178;  Bristol  y.  Wilsmore,  1  Barn.  &  Gres.  514. 

Henderson  (B  Klein,  contra, 

MgIlyaike,  J.  The  contention  of  the  plaintiff  in  error  is  that 
the  failure  of  DeForrest  &  Son,  at  the  time  of  making  the  pur- 
chase, to  disclose  the  fact  that  their  liabilities  were  largely  in 
excess  of  the  valne  of  their  assets,  was,  in  law,  snch  a  fraud  npon 
the  plaintiff  as  warranted  him  in  avoiding  the  contract,  and 
reclaiming  the  goods. 

An  intention  on  the  part  of  the  purchaser  of  goods  not  to  pay 
for  them,  existing  at  the  time  of  purchase,  and  concealed  from 
the  vendor,  is,  unquestionably,  such  a  fraud  as  will  vitiate  the  con« 
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tract  But  it  is  as  certainly  trne,  on  the  other  hand,  that,  where 
no  snch  fraudulent  intent  exists,  the  mere  fact  that  the  purchaser 
has  knowledge  that  his  debts  exceed  his  assets,  though  the  fact 
be  unknown  and  undisclosed  to  the  vendor,  will  not  vitiate  the 
purchase. 

Whether,  therefore,  a  contract  of  purchase,  whei*e  the  purchaser 
fails  to  disclose  his  known  insolvency,  is  fraudulent  or  not,  depends 
on  the  intention  of  the  purchaser;  and  whether  that  intention  was 
to  pay  or  not  to  pay  is  a  question  of  fact,  and  not  a  question  of 
law. 

In  the  solution  of  this  question,  though  it  be  one  of  fact,  it  is 
true,  however,  that  certain  presumptions  arise,  which  are  entitled 
to  consideration  and  force.  Thus,  while  it  may  be  said  that  fraud 
must  be  proved,  and  will  not  be  presumed,  there  is  a  presumption 
that  every  reasonable  person  anticipates  and  intends  the  ordinary 
and  probable  consequences  of  known  causes  and  conditions.  Hence, 
if  a  purchaser  of  goods  has  knowledge  of  his  own  insolvency,  and 
of  his  inability  to  pay  for  them,  his  intention  not  to  pay  should  be 
presumed.  I  would  go  a  step  further,  and  hold  that  an  insolvent 
purchaser,  without  reasonable  expectations  of  ability  to  pay,  should 
be  presumed  to  intend  not  to  pay.  Indeed,  I  would  not  deny  that 
an  intention  not  to  pay  might  be  inferred  from  the  mere  fact  that 
the  purchaser  had  undisclosed  knowledge  of  his  gross  insolvency; 
but,  in  such  case,  the  inference  may  be  rebutted  by  other  facts  and 
circumstances. 

It  is  claimed  that,  in  good  morals,  a*  purchaser,  knowing  him- 
self to  be  insolvent,  should  not  accept  credit  from  one  ignorant  of 
the  fact.  Whether  this  proposition  be  true  or  not,  it  is  enough  to 
say  that  the  law,  in  its  practical  morality,  does  not  afford  a  remedy 
for  the  violation  of  every  moral  duty.  While,  therefore,  a  pur- 
chase of  goods  by  an  insolvent  vendee,  who  conceals  his  insolvency, 
with  intent  to  injure  the  vendor,  is  fraudulent  and  voidable,  yet  a 
purchase  under  like  circumstances,  save  only  that  such  intent  is 
absent,  is  not,  in  law,  fraudulent. 

If  the  rule  of  law  be  not  as  stated,  and  the  intent  to  injure  be 
not  of  the  essence  of  the  fraud  in  such  case,  then  it  would  be 
wholly  immaterial  whether  the  insolvency  of  the  purchaser  was 
known  to  himself;  and  the  rule  would  be  that  all  sales  to  an  insol- 
vent purchaser,  where  the  insolvency  is  unknown  to  the  vendor, 
are  fraudulent  and  voidable.    For  such  a  rule  no  one  would  con- 
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tend.  All  would  admit  that  knowledge  by  the  parchaser  of  his 
own  iusolyency  is  necessary  to  establish  the  fraud.  Bat  such 
knowledge^  of  itself,  is  entirely  innocent.  It  is  only  where  con* 
nected  with  the  concealment  of  the  fact  that  fraud  is  shown*  The 
simple  failure  to  disclose  a  fact,  however,  is  not  equivalent  to  its 
concealment.  The  latter  implies  a  purpose — a  design;  the  former 
does  not.  If,  then,  such  knowledge  on  the  part  of  the  purchaser 
be  necessary  to  make  out  a  fraud,  it  is  because  it  becomes  the 
predicate  of  an  intent  —  and  intent  to  injure. 

True,  the  decisions  of  different  courts  upon  this  question  are 
not  uniform.  The  discrepancies,  however,  are  not  so  much  on  the 
point  whether  a  fraudulent  intent  on  the  part  of  the  purchaser  is 
necessary  to  avoid  the  purchase,  as  to  the  question  of  conclusive- 
ness, under  the  circumstances  of  each  case,  of  the  inference  of 
fraudulent  intent,  from  the  facts  that  the  purchaser  had  knowledge 
of  his  insolvency,  and  failed  to  disclose  it  to  the  vendor.  There  is 
no  well-considered  case,  so  far  as  I  have  examined  the  authorities, 
which  holds  that  fraud  is  conclusively  presumed  from  these  facts 
alone.  Where,  in  addition,  it  is  shown  that  the  appearance  and 
circumstances  of  the  purchaser  indicate  solvency  and  wealth,  there 
are  cases  which  hold  the  inference  of  fraudulent  intent  to  be  con- 
clusive. Of  course,  we  admit  that  if  the  appearance  of  solvency 
be  assumed  for  the  purpose  of  deceiving,  as  in  1  Boot,  58,  the  exis^ 
ence  of  fraud  is  actually  shown;  but  we  think  that  where  such 
appearance  is  entirely  innocent  the  question  of  the  existence  of 
fraud  is  still  open  to  further  inquiry. 

From  these  views,  how  stands  the  case  before  us?  At  the  date 
of  the  contract,  De  Forrest  &  Sou  were  largely  insolvent.  They  had 
knowledge  of  the  fact,  and  did  not  disclose  it  to  the  plaintiff,  who 
was  ignorant  of  it.  They  were  also  in  possession  of  a  large  stock 
of  merchandise,  and  were  doing  an  extensive  business.  From  these 
facts,  it  might  well  be  inferred  that  they  intended  to  obtain  the 
plaintiff's  goods  without  paying  for  them;  at  least,  that  they  had 
no  reasonable  expectation  of  being  able  to  pay  for  them  at  the 
maturity  of  their  promise.  If  the  court  below  had  so  found,  we 
would  not  disturb  the  finding ;  and,  for  aught  that  appears,  the 
court  would  have  so  found,  if  no  other  fact  had  appeared  in  the 
case. 

But  there  was  other  testimony,  tending  to  prove  that  De  Forrest 
&  Son  did,  in  fact,  intend  to  pay  for  the  goods,  according  to  the 
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tecnu  of  their  agreement,  and  that,  under  all  the  oircametanoes, 
they  might  reasonably  have  expected  to  be  able  to  do  so.  It  is 
qnite  sore  that  they  could  not  reasonably  have  expected  to  be 
able,  at  that  time,  to  pay  all  their  indebtedness;  but,  in  our  opinion, 
it  was  not  essential  to  the  good  faith  of  the  transaction,  that  there 
should  have  been  reasonable  grounds  for  the  latter  expectsrtion  ;  it 
was  enough,  if  they  reasonably  exjiected  to  be  able  to  pay  for  the 
goods  in  question  at  maturity. 

It  is  quite  clear,  from  the  CTidenoe,  that  the  appearances  of 
wealth  which  surrounded  the  purchasers  were  entirely  innocent 
It  may  be  that  the  plaiutiff  was  misled  by  these  appearances ;  but, 
upon  this  ground,  he  cannot  complain  of  fraud.  Where  an  insol- 
Tent  merchant  is  engaged  in  an  honest  eflort  to  retrieye  his  fortunes, 
the  appearance  of  wealth  indicated  by  his  stock  in  trade  is  not 
equivalent  to  a  representation  of  solvency;  and  one  who  gives  him 
credit  without  inquiry,  has  no  right  to  complain  of  fraud. 

It  was  the  duty  of  the  Court  of  Common  Pleas,  discharging  the 
functions  of  a  jury,  to  weigh  all  the  testimony;  and  having  done 
80,  and  found  that  there  was  no  intent  to  defraud  in  the  transac- 
tion, we,  as  a  reviewing  court,  cannot  say  that  the  District  Court 
erred  in  not  finding  that  the  judgment  of  the  Common  Pleas  was 
manifestly  against  the  evidence. 

Motion  overruUcL 

NoTB  BT  TBI  Rbportie.  —  While  the  PeonqylfwilA  oases,  SmWi  ▼.  Smtth,  SI  Penn.  St. 
867;  BoetentoflB  t.  Spdcher^  81  id.  894,  are  the  otherway,  the  authorities  are  strongly  In 
favor  of  the  proposition  that  a  parbhase  made  when  the  purchaser  knows  he  is  InaolTeDk, 
and  with  the  preoonoeiTed  puzpoee  not  to  pay,  is  void,  eren  though  there  may  not  have 
been,  at  the  time  of  the  purchase,  any  fraudulent  representations.  DonaUtna  ▼.  ITVinoeO, 
MU.  8.681  ;PDi0eUT.  BradZee,0OIU  ft  J.«»;  Ayra  ▼.  ^encA,41  Conn.  14S ;  il^ldloto ▼. 
Mithaa,  88 1^.  Y.964;  Btnnequin  v.  Nan^yr.  24  Jd.  139;  Deooe  ▼.  Brandt,  68  id.  468;  ITrfflfkt 
T.  Broum,  67  Id.  1 ;  Dow  ▼.  Sanborn^  8  Allen,  181;  Ex  parU  WhiUaktr^  L.  R.,  10  Ch.  App. 
446. 

ln2Vie/koIST.KichaeI,S81^.Y.  264,  the  court  ehaiged  that**  if  Pinner  was  insolvent,  and 
conoealed  the  ftet  of  his  insolvency  with  the  design  of  procurmg  the  goods  and  not  pay- 
ing for  tiiem,  it  was  a  fland  which  rendered  the  sale  void,  if  the  plaintiiT  so  chose  ta 
regard  It;'*  "  if  the  Jury  And  no  other  fraud  in  the  case  than  the  omission  of  Pinner  to 
disclose  his  insolvency,  it  will  not  be  sufficient  to  avoid  the  sale;"  **  false  representations 
in  the  case  may  be  sufficient  to  avoid  the  sale  without  being  such  as  would  be  indiotabl» 
under  the  statute  against  false  pretenses.**  field,  correct.  The  New  Toric  cases  are  no6 
much  reasoned  on  this  point. 

In  Avre»  V.  FrtnOi^  41  Oonn.  142,  the  court  say  that  it  is  not  always  necessaiy,  to  con- 
stitute frond,  that  the  pai^  must  make  a  false  sfeatement  aa  to  some  material  eadstinr 
ftet,  knowing  it  to  be  false.  If  a  man  purchases  goods  with  a  preconceived  design  not  to 
pay  for  them,  he  is  guilty  of  fraud.  Citing  Read  v.  HuUihinKn,  8  Camp.  862 ;  N(Mi  v. 
.Adorns,  7  Taunt.  60 ;  Briirol  V  ITOsmnrs,  1  Bam.  ft  Gtaaa.  514 ;  JTilbv  v.  frOson,  By .  ft 
Mood.  178 ;  Borne  v.  Orouw,  id.  414  ;  F<»VM»>n  v.  OarrlnoCon,  0  Bam.  ft  Onm.  60  ;  JDmo 
r.  Ambom,  8  AUen,  181 ;  HoQ  v.  JVaylor,  18  K.  T.  686. 
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hLDmor,  aanborn^ 8  AHob*  Iffl^  the ooart  aaj :  ^  Weoaa  entartya  no  doabt  that  when 
K^ods  Me  puicbaaed  with  a  pteooiioeived  intoitioii  not  to  pajr  for  tbam,  this  is  a  frand 
upon  the  vendor  which  will  entitle  him  to  repudiate  the  sale.  Sneh  la  the  dootrine  of  tiie 
Wngllah  authorities;  and,  ai though  it  has  heen  questioned  in  some  recant  esses  in  Peon- 
qrlvania  and  New  York,  it  rests  upon  sound  principles  of  moBality  and  law.  In  such  a 
case,  the  fraudulent  par^  pcetends  to  be  a  purchaser  when  he  is  not,  hat  is,  in  fact, 
attempting  to  obtain  possessioo  of  the  property  dishonestly,  with  a  view  to  dsprive  him 
of  it  without  consideration.  As  far  as  the  buyer  is  concerned,  the  whole  sale  is  a  mere 
flctlon,  a  delusion  imposed  upon  the  seller  to  induce  him  to  part  with  the  posaession.  If  it 
be  said  that  a  mere  intention  does  not  constitute  fraud,  the  answer  is  that  the  purchase 
with  such  a  fraudulent  IntantlAn  is  a  fraudulent  intention.  In  its  monl  quality  it  is  hard 
to  distinguish  it  from  a  larceny."  Neither  in  the  opinion  nor  in  the  citations  of  counsel  ia 
there  any  warrant  for  ranking  New  York  with  Penn^lTania  on  this  question. 

The  adjudications  on  this  subject  are  reviewed  in  Stewart  ▼.  Ememti,  63  N.  H.  801,  whera 
it  is  held  that  the  intent  not  to  pay  and  the  concealment  of  that  intent,  at  the  time  of  the 
purchase,  constitute  a  fraud  which  will  eaao^t  the  debt  from  a  discharge  in  bankruptcy. 

In  Donaidaon  v.  FanoMt  96  U.  S.  681,  the  question  is  not  disonased,  but  the  court  say 
that  the  fraudulent  concealment  of  the  insolTency  and  the  intent  not  to  pay  eonstitute  » 
fraud  sufficient  to  warrant  a  disaffirmance  of  the  contract,  if  no  innocent  third  party  has 
intervened. 

MuUOcen  v.  MiOar,  decided  in  March  last  by  the  Supreme  Court  of  Rhode  Island,  affords 
a  useful  illuatration  as  to  what  evidence  of  fraud  by  a  purchaser  will  be  sufficient  to  enable 
the  vendor  to  annul  the  sale.  It  appeared  that  Millar,  through  his  agent,  purchased  certain 
merchandise  on  credit,  and  the  day  after  its  delivery  made  a  general  assignment  to  T.  for 
the  benefit  of  creditors.  As  his  liabilities  were  large  and  his  assets  small,  the  vendor,  after 
demand  on  T.,  brought  trover  for  the  merchandise.  It  was  held  that  it  was  not  necessary 
for  the  plaintiff  to  show  a  particular  intent  on  the  part  of  Millar  to  defraud  in  the  particu- 
lar transaction  in  qiuestion.  That  it  was  sufficient  for  the  plaintiff  to  satisfy  the  jury  of 
a  general  Intent  on  his  part  to  defraud  by  continuing  to  purchase  on  credit  after  he  had  be- 
come hopelessly  insolvent,  and  that  the  intervention  of  the  agent  was  immaterial.  The  court 
said :  **  It  may  be  that  Millar,  having  become  hopelessly  Insolvent,  had  made  up  his  mind  to 
go  on  making  purchases  as  usual,  intending  not  to  pay  for  them,  but  to  accumulate  assets 
for  his  assignmenL  If,  with  such  mind  and  intention,  Millar  had  personally  bought  the  oil, 
there  can  be  no  doubt  that  the  plaintiff  would  have  had  the  right  to  disaffirm  the  sale  for 
fraud  and  reclaim  the  property.  The  transaction  would  have  clearly  involved  a  precon* 
oef  ved  design  to  purchase  and  not  pay,  which  has  been  repeatedly  decided  to  be  fraudulent ; 
Benjamin  on  Sales,  S  440,  note;  Stewart  v.  Emersoru  62  N.  H.  801;  Luvin  r.  Afarie,  b  Wend. 
77 ;  Feryueon  v.  Carrington^  9  B.  &  C.  59 ;  Ltxid  v.  Grceii,  15  M.  &  W.  216.  And  can  It  be 
held  that  It  was  any  less  a  fraud  for  Millar  to  allow  his  agent  to  go  on  mi^iring  the  pur- 
chases, simply  because  he  did  not  know  what  particular  purchase  the  agent  was  going  to 
make;  or  of  what  particular  person  the  agent  was  going  to  make  them,  although  he  knew 
generally  that  it  was  in  the  usual  course  of  the  business  for  the  agent  to  make  such  pur- 
chases? W6  think  not.  The  dishonest  mind  and  purpose  would  exist  in  both  transactions, 
being  merely  more  direct  and  spedflc  in  the  one  than  in  the  other,  and  any  definition  of 
fraud  which  should  not  include  both,  would  leave  a  wide  margin  for  the  operation  of  the 
fraudulent." 

On  the  other  hand,  in  Smith  ▼.  Smith,  21  Penn.  &L  867,  the  court  say :  "  An  intention 
not  to  pay  is  dishonest,  but  it  is  not  fraudulent.  The  law  |»ovidf«  an  action  on  the  con- 
tract as  the  remedy  for  just  such  dishonesty.  And  it  is  no  more  fraudulent  to  have  such 
an  Intention  at  the  time  of  the  purchase  than  at  the  time  when  payment  ought  to  be  made. 
Such  intention  by  itself  is  disregarded  by  the  law,  for  it  can  be  set  aside  by  the  usual  con- 
tract remedies.  Nor  does  insolvency  make  a  sale  voidable  after  delivery.  If  such  were  the 
law,  there  is  no  calculatlog  the  suspicions  and  disputes  which  it  would  nourish .  If  it  were 
so  the  law  of  stoppsge  in  trantUu  would  be  effectually  ahoUshed  by  one  of  a  much  more 
sweeping  character.  Nor  does  insolvency  combined  with  an  intention  not  to  pay,  for  it  is 
no  more  fraudulent  In  an  insc^ent,  than  in  a  perfectly  solvent  man,  to  have  such  an  inten* 
tlon.  The  bayer*s  knowledise  of  his  insolvency  would  be  quite  as  dangerous  a  tast  of  fktuid, 
for  it  might  always  be  inferred  from  the  taxt  of  insolvency,  and  tmsa  the  presumption  that 
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ereiymaiilsAoqnalntedwtthhitownaflalrB.  K  tjie  fact  of  baying  tmpliee  en  BMMtloa  of 
■olvency,  thien  ereiy  oontraot  Iqr  a  men  in  feiUng  ciroamgteDoeB  can  be  made  fhuidnlent ; 
for  to  this  ImpUed  aaMrtlon  a  jury  might  add  the  inference  ttiat  he  had  Inveetigated  hie 
eitaini  and  Imew  hie  inaolyeDCj,  or  had  not,  and  knew  hie  ign(»anoe :  and  then  might  fol- 
low, juet  as  logioallj,  the  inference  of  intention  not  to  pay.  Thus  all  the  etomente  of  fraud 
contained  in  the  proposition  under  consideration  may  be  inferred  from  the  mere  fact  of  a 
Bubeequent  fsUure,  and  the  contract  is  avoided  for  a  constnicti?e,  rather  than  an  actuel 
fraud/' 

In  Bta  ▼.  EUbt,  88  Cal.  680,  there  is  a  dictum  agreehig  with  8mUh  ▼.  SmitAtbut  the  deoie- 
ion  is  put  on  another  ground. 

Excepting,  therefore,  the  Fenneyl^ania  cases,  we  find  the  doctrine  universal  that  the  com  - 
bined  insolvency  and  intent  not  to  pay,  with  the  fraudulent  concealment  of  thoee  matters, 
constitute  such  fraud  as  will  annul  the  sale.  The  cases  generally  dted  to  the  contrary  only 
hold  that  the  one  or  the  other  of  theee  drcumstancee  alone  will  not  have  that  effect.  See 
remarics  of  Sbldkr,  J.,  Nichols  v.  Michael,  88  N.  T.  874.  The  oaaes  are  uniform  that  mere 
concealment  of  insolvency  will  not  sufllce,  and  Mr.  Parsons  thinks  the  mere  concealed  in- 
tent not  to  pay  wHl  not,  because  if  the  purchaser  has  the  ability  he  may  be  made  to  pay. 
8  Pars,  on  Gont.  806,  mam. 
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(91  Ohio  St.  819.) 
ChinUnal  law  —  lareenp  —  taking  and  eoneealing  ^property  to  git  reiwiTd. 

The  wrongful  taking  and  carrying  away  of  the  property  of  another,  without 
his  consent,  with  intent  to  conceal  it  until  the  owner  oflTerB  a  reward  for  ita 
return,  and  for  the  purpose  of  obtaining  the  reward,  is  larceny, 

INDICTMENT  for   larceny.      The  opinion   safficiently  states 
the  point. 

C  H.  Scribner,  for  plaintiff  in  error^  cited,  as  to  what  is  larceny, 
and  how  far  the  intent  to  convert  the  thing  taken  to  the  use  of  the 
taker  is  an  ingredient  of  it.  2  East's  Grim.  L.553,  662  ;  2  Russell  on 
Crimes  (6th  ed.),  2,  8 ;  Hannojh^a  Case,  2  Leach,  1089  ;  Seg.  t. 
Halloway,  2  Car.  &  K.  945 ;  Wharton's  Crim.  Law  (3d  ed.),  640, 
646  ;  Roscoe's  Crim.Ev.  (7th  ed.)  621  ;  2  Arch.  Crim.  Pr.,  Water- 
man's, 361-363,  note,  366,  367 ;  3  Greenl.  Ev.,  §§  1 60, 157 ;  2  Bishop 
on  Crim.  Law,  §§  862,  863,  869  ;  Rex  v.  Orumpy  1  C.  &  P.  658  ;  11 
E.  C.  L.  516  ;  Rex  v.  Dickinson,  Russ.  &  Ryan,  410  ;  Queen  v.  Hoi- 
Jowayy  1  Den.  C.  C.  370 ;  Rex  y.  Phillips  &  Strong,  2  East's  PI. 
Cr.,  ch.  16,  §  98  ;  Rex  y.WeVb,  1  Moo.  C.  C.  431  ;  Rer.  v.  ITMahin, 
Russ.  &  Ry.  333  n ;  Reg.  v.  TorTc,  1  Den.  0.  C.  335 ;  Reg,  v.  Qard- 
ner,  9  Cox's  C.  C.  253 ;  Reg.  v.  Poole,  Dears.  &  B.  C.  C.  345  ;  Reg. 
V.  Wrighty  Old  Bailey,  1828 ;  Cor.  0.  L.  278. 279 ;  Reg.  v.  Guernsey, 
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1  Fost  &  Fin.  394 ;  State  y.  So^Uh,  4  Dutch.  28 ;  McDanisl  v.  Th$ 
State,  8  Sm.  &  M.  401 ;  WUt  v.  State,  9  Mo.  672 ;  State  v.  Hawkins, 
8  Port.  461 ;  State  t.  Bontoell,  2  Harring.  529  ;  State  v.  York,  5  id. 
493  ;  State  y.  AW/,  1  Bay.  242 ;  U.  S.  y.  Durkee,  1  McAl.  196  ;  Reg. 
V.  Cabbage,  B.  &  R.  292 ;  J2«i:  v.  Jft>r/a,  id.  307 ;  Hamilton  y.  State, 
86  Miss.  214 ;  Dignowitty  y.  State,  17  Tex.  621 ;  State  y.  Proton,  3 
Strobh.  (S.  C.  L.)  608  ;  People  y.  Juarez,  28  Cal.  380  ;  Arch.  Crime 
Prac.  376,  376,  391 ;  Alexand&r  y.  The  State,  12  Tex.  640  ;  Cam- 
monwealth  y.  Mason,  106  Mass.  163 ;  Rex  y.  Phillips,  2  East's  P. 
0.  662 ;  Rexy.  Dickinson,  Bass.  &  By.  420  ;  Reg.  y.  ZTo/!,  1  Denn. 
381;  Reg.  y.  Manning,  14  Eng.  Law  &  Eq.  648;  Reg.  y.  ffDonnM, 
Cox's  C.  C.  337. 

BoTin^OK,  J.  [Omitting  preliminary  questions.]  That  the 
two  geldings  were  wrongfully  taken  from  the  owner,  without 
his  consent,  concealed  and  secreted  in  the  woods  some  three 
miles  distant,  for  the  purpose  of  securing  a  reward  which  the 
parties  to  the  transaction  expected  would  be  offered  for  their  re- 
turn ;  and  that  the  result  contemplated  was  accomplished  by  their 
return  and  a  receipt  of  the  reward,  in  the  meantime  offered,  are 
facts  clearly  proYed.  They  are  almost  a  necessary  result  of  the 
Yerdict.  The  claim  of  the  plaintiff  in  error  was,  and  his  position 
now  is,  not  that  such  taking  with  such  intent  was  not  shown,  but 
that  such  taking  with  such  intent  waa  not  larceny  or  horse  steal- 
ing, under  the  statute.  If  mistaken  in  this,  if  the  intent  thus  dis- 
closed in  connection  with  the  acts  committed  constitutes,  in  law, 
the  crime  of  larceny,  it  is  entirly  immaterial  whether  the  instruc- 
tions of  the  court  as  to  the  legal  effect  of  certain  established  facts 
upon  the  question  of  intent  were  correct  or  not  This  leads  us  to 
inquire  into  the  correctness  of  the  instructions  giYen,  and  those 
requested  and  refused,  in  Yiew  of  the  facts  dcYeloped  at  the  trial. 
The  statute  declares,  ''that  if  any  person  shall  steal  any  .  .  . 
gelding  ...  of  any  Yalue,  .  .  .  cYery  person  so  offend- 
ing shall  be  deemed  guilty  of  a  misdemeanor.  HaYing  no  statu- 
tory definition  of  the  word  "  steal,"  we  must  gather  its  import  and 
meaning  from  the  common  law. 

The  substantial  difference  between  the  instruction  giYen  to  the 
jury,  and  the  one  requested  and  refused,  may  be  stated  in  a  few 
words.  The  court  held,  in  effect,  and  so  adrised  the  jury,  that  if 
the  geldings  were  wrongfully  taken   without  the  consent  of  the 
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owner,  with  intent  to  conceal  and  secrete  them, until  a  reward  waa 
offered  for  their  retorn,  and  for  the  porpoee  of  obtaining  snch  re- 
ward, such  taking  was  larceny.  The  request  refused  embodied 
the  converse  of  this  proposition.  We  think  the  instruction  waa 
right  It  is  not  easy  to  reconcile  the  yarious  definitions  of  larcenj 
given  by  text  writers,  and  the  authorities.  See  2  Bish.  Or.  L.,  g 
758,  note.  In  2  Easfs  Grown  Law,  553,  it  is  defined  to  be,  '^tha 
wrongful  or  fraudulent  taking  and  carrying  away,  by  any  person^ 
of  the  mere  personal  goods  of  another,  from  any  place,  with  a  fe> 
lonious  intent  to  convert  them  to  his  (the  taker's)  own  use,  and 
make  them  his  own  property,  without  the  consent  of  the  owner. '^ 
Mr.  Baron  Parke,  in  commenting  on  this  definition,  held  it  in- 
complete in  not  defining  the  meaning  of  the  term  ''felonious,'^ 
and  declared  the  taking  must  be,  not  only  wrongful  aud  fraudu- 
lent, bat  also  ^'without  color  of  right,''  and  that  ''there  must 
be  an  intention  to  deprive  the  owner  wholly  of  his  property.'* 
Regifia  v.  Holhwayy  1  Den.  C.  0.  370. 

The  contention  of  the  plaintiff  is  that  the  facts  established  at  the 
trial  did  not  bring  the  case  within  the  rule  thus  stated,  inasmuch 
as  there  was  no  intention  to  deprive  the  owner  wholly  or  perma- 
nently of  his  property.  In  an  exact  sense,  it  is  not  true  that  an 
intent  to  appropriate  permanently  the  property  taken  is  a  neces- 
sary ingredient  in  the  crime  of  larceny,  if  by  permanent  appro- 
priation is  meant  keeping  the  specific  property  from  the  possession 
of  the  owner.  If  A  wrongfully  takes  from  B,  without  his  consent, 
a  bushel  of  wheat,  and  returns  and  sells  it  to  B,  no  one  will  contend 
that  the  fact  that  the  wheat  was  thus  returned,  and  intended  to  be 
so  returned  when  taken,  relieves  the  act  of  taking  of  its  felonious 
character.  In  snch  case,  the  offense  of  larceny  would  be  as  com- 
plete as  if  the  wheat  had  been  sold  to  a  stranger.  So,  if  the  geld- 
ings taken  in  the  case  at  bar  had  been  disguised,  returned  and  sold 
to  the  owner  in  pursuance  of  a  purpose  formed  when  they  were 
taken,  that  the  transaction  would  have  constituted  larceny  cannot  be 
doubted.  Yet,  in  respect  to  the  fraudulent  character  of  the  trans- 
action, or  in  point  of  moral  obliquity,  it  would  be  difficult  to  dis- 
tinguish it  from  the  case  here  made.  The  only  possible  difference 
in  the  two  cases  is,  that  in  the  one  there  would  be  an  intent  to  con- 
vert the  whole  value  of  the  property,  and  in  the  other  only  a  part. 
Bat  in  this  case  there  was  an  utter  absence  of  intention  to  restore 
the  property  unless  money  was  paid  for  its  restoration.    There  was 
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no  evidence  tending  to  shpw  a  purpose  to  return  the  property 
unless  a  reward  was  offered  therefor.  A  return,  at  all  events,  was 
not  designed.  It  is  true  that  all  parties  concerned  in  the  taking 
contemplated  and  expected  that  the  owner  would  offer  such  reward; 
but  the  purpose  to  return  was  founded  wholly  on  the  contingency 
that  a  reward  would  be  offered,  and  unless  the  contingency 
happened  the  conversion  wus  complete.  Whether  an  intent  to 
return  at  some  remote  period  of  time,  in  case  no  reward  was  offered, 
would  have  reduced  the  transaction  to  a  lesser  offense,  we  have  not 
considered.  See  note  to  Reg.  v.  ffolhtoay,  above  cited.  In  Regina  v. 
Spurgeon,  2  Cox's  C.C.  102,  where  property  was  temporarily  depos- 
ited by  the  owner  in  a  public  room,  and  was  taken  away  by  the 
prisoner  for  the  purpose  of  exacting  a  reward  for  its  restoration, 
the  jury  being  of  the  opinion  that  he  would  not  have  restored  it 
without  such  reward,  it  was  held  to  be  larceny. 

In  Reg.  v.  ffDonneU,  7  Cox's  C.  C.  337,  it  was  held  that  if  prop- 
erty be  taken  with  the  intention  of  holding  it  until  the  rightful 
owner  should  pay  a  certain  sum,  and  obliging  such  payment,  the 
offense  of  larceny  was  complete. 

In  The  Queen  v.  Hall,  5  British  Crown  Cases,  389,  the  prisoner 
took  a  quantity  of  fat  from  A,  removed  it  to  another  room,  and  in 
a  short  time  offered  to  sell  it  to  A  as  the  fat  of  one  Robinson,  a 
butcher.  It  was  held  that  he  was  guilty  of  larceny.  Regina  v. 
Manning^  1  Dearsly's  C.  C.  21,  is  to  the  same  effect.  See,  also, 
Regina  v.  Qardnery  9  Cox's  C.  C.  253. 

In  Regina  v.  Peters,  1  Car.  &  Eir.  2^5,  it  was  held,  '*  that  if  a 
person  drop  a  chattel,  and  another  find  it  and  take  it  away  with 
intention  to  appropriate  it  to  his  own  use,  and  only  restores  it 
because  a  reward  is  offered,  he  is  guilty  of  larceny. 

In  Gommonwealth  v.  Mason,  105  Mass.  163;  7  Am.  Rep.  507,  it 
was  held,  that  taking  a  horse  while  trespassing  upon  the  taker's 
premises,  with  intent  to  conceal  it  nntil  the  owner  should  offer  a 
reward  for  its  return,  and  then  to  return  it  and  claim  the  reward, 
or  with  intent  to  induce  the  owner  to  sell  it  astray  for  less  than  its 
valne,  is  larceny.  Mobtok,  J.,  said:  "We  think  that  when  a 
person  takes  property  of  another,  with  the  intent  to  deprive  the 
owner  of  a  portion  of  the  property  taken,  or  of  its  value,  such 
intent  is  felonious  and  the  taking  is  larceny."  And  again:  ''The 
jury  must  have  found,  under  the  instruction  given  them,  that  the 
defendant  took  the  horse  with  intent  to  conceal  and  retain  it  until 
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he  could  obtain  a  reward  from  the  owner,  or  until  he  could  effect 
a  purchase  from  him  at  a  price  less  than  its  real  ralue.  The  intent 
in  either  contingency  was  to  depriye  the  owner  of,  and  appropriate 
to  his  own  use,  a  portion  of  the  value  of  the  property.  We  are  of 
opinion  that  upon  principle,  and  the  weight  of  the  authorities,  the 
taking  with  such  intent  was  larceny.'' 

Mr.  Bishop,  in  2  Grim.  Law,  §  841  (a),  says:  '^  The  doctrine 
seems  to  be  both  in  principle  and  authority,  that  if  the  intent  is 
not  to  deprive  the  owner  of  the  whole  thing  but  of  a  part  of  it, 
or  a  part  interest  in  it,  the  transaction  will  be  larceny."  See,  also, 
2  Whart.  Crim.  Law,  §  1781  et  seq. 

Regina  y.  Holloway,  so  much  relied  on  by  plaintiffs  counsel,  was 
this.  The  prisoner  was  indicted  for  stealing  some  dressed  skins  of 
leather.  A  special  verdict  was  returned  showing  that "  the  prisoner 
took  the  skins,  not  with  the  intent  to  sell  or  dispose  of  them,  but 
to  bring  them  in  and  charge  them  as  his  own  work  and  to  get  paid 
by  his  master  for  them."  The  skins  had  been  dressed  by  another 
workman  and  not  by  the  prisoner.    It  was  held  not  to  be  larceny. 

In  the  case  of  Regina  y.  Poohy  1  Dears.  &  Bell's  0.  0. 347.  similar 
in  principle  to  Regina  v.  Holloway ,  Comptow,  J.,  referring  to  the 
latter  case,  said  :  '^  I  confess  I  am  not  so  clear  as  to  the  principle 
of  that  decision.  If  this  had  been  the  first  time  the  point  had 
been  raised,  I  should  have  been  inclined  to  think  that  there  was 
sufficient  here  to  make  out  the  Iticri  caum.^  Whether  this  criti- 
cism is  just  or  not,  that  case  is  clearly  distinguishable  from  the 
present 

[Omitting  unimportant  questions.] 

Judgment  affirmed. 


Bbbba  Stoke  Gompakt  v.  Kbaft. 

(81  Ohio  Bt.  887.) 

Master  and  eervaiU — negligence  —  mperior  servant. 

The  master  \b  liable  for  an  injary  to  a  servant  resulting  from  the  negllgenoe 
of  a  superior  servant,  while  the  latter  is  discharging  the  duties  of  one 
under  his  control,  to  the  same  extent  as  if  the  act  causing  the  injury  had 
been  committed  by  an  inferior  servant  under  his  directions.* 


*  See  MaUme  ▼.  Hathaway  (64  N.  T.  6),  ti  Am.Bep.  S78  and  note,  6T9;  BroOttn  v.  Oairt' 
ter  (K2  Mo.  878),  14  Am.  Bep.  4S4;  MvOlan  v.  PhOa.,  etc,  SUamsMp  Co.  (78  Penn.  St.  m^ 
tl  Am .  Rep.  2  and  note,  7. 
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MOTION  for  leave  to  file  a  petition  in  error.  Action  of  negli- 
gence, for  injuries  to  plaintiffs  person  while  in  the  defend- 
ant's employment  and  engaged  in  loading  stone  npon  its  cars, 
through  the  negligence  of  the  agents  and  servants  of  the  company 
**  in  the  selection,  use  and  employment  of  unsafe,  insecure  and  dan- 
gerous implements  and  machinery  for  the  purpose  of  loading  the 
said  stone  upon  cars  for  transportation,  and  .  •  .  allowing  to 
drop  a  largo  stone,  of  about  three  thousand  pounds  weight,  upon 
the  plaintiff's  foot,  whereby  he  became  permanently  injured."  Ver- 
dict for  the  plaintiff.  The  company  was  engaged  in  loading  stone 
from  the  quarry  on  cars,  under  the  direction  and  superintendence 
of  Orville  Stone,  its  agent,  who  was  foreman  of  the  quarry  ;  the 
company  employed  for  such  purpose  a  derrick,  wire  rope,  chains, 
and  hooks  ;  the  chains  for  hoisting  soft  stone,  the  hooks  for  rais- 
ing hard  stone ;  the  latter  were  unsafe  and  dangerous  when  used 
to  hoist  soft  stone,  of  which  fact  Stone  and  the  company  had 
knowledge.  The  plaintiff  below  and  another  laborer  were  engaged 
in  loading  the  stone,  the  plaintiff  being  on  the  car  some  twenty- 
five  or  thirty  feet  above  the  stone.  While  such  co-laborer  was 
temporarily  absent.  Stone,  the  foreman,  who  had  directed  the  use 
of  the  hooks  instead  of  the  chains,  fastened  the  same,  with  the  as- 
sistance of  a  workman,  to  a  soft  stone,  to  be  elevated  to  the  car  by 
means  of  the  derrick.  As  the  stone  reached  and  swung  over 
the  car,  the  plaintiff  took  hold  of  it  to  steady  it,  when  the 
hooks  gave  way  where  they  were  fastened  to  the  stone,  breaking 
out  a  part  of  the  same,  and  the  stone  fell,  inflicting  the  injury. 
The  defendant  below  asked  the  court  to  instruct  the  juiy  as  follows: 
1.  "  That'a  corporation  is  liable  to  an  employee  for  negligence  or 
want  of  proper  care  in  respect  to  such  acts  and  duties  as  it  is 
required  to  perform  as  master  or  principal,  without  regard  to  the 
rank  or  title  of  the  agent  intrusted  with  their  performance."  2. 
"  That,  if  the  injury  happened  "  (was  caused)  "  by  the  negligence 
of  the  defendant's  foreman,  when  he  was  doing  the  work  of  a  cor 
laborer  with  the  plaintiff,  and  not  when  in  the  discharge  of  his 
duties  as  foreman  and  representative  of  the  defendant,  the  plain- 
tiff cannot  recover,  unless  the  plaintiff  shows  that  the  defendant 
did  not  exercise  reasonable  care  and  prudence  in  the  selection  of  a 
foreman." 

The  court  refused  to  give  either  of  these  requests,  and  the  defend- 
ant excepted.     The  judgment  was  affirmed. 
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E.  Sowers,  with  whom  was  J.  E,  Ingersoll,  for  the  motion,  cited 
Flike  Y.  Railroad,  53  N.  Y.  549;  13  Am.  Bep.  546;  ffaryxfr  v.  Rail- 
road, 47  Mo.  567;  4  Am.  Bep.  353;  Brichner  t.  Railroad,  2  Lans. 
506;  Ibrdv.  Railroad,  110  Biasa.  240;  14  Am.  Bep.  598;  Corcoran 
V.  HoUnvok,  59  N.  Y.  517;  17  Am.  Bep.  369. 

A.  Slutz,  with  whom  was  FF.  T.  Buckner,  cwUreu 

BoYij^TOKy  J.  The  errors  assigned  for  which  a  reyersal  of  the 
judgment  is  sought,  are  the  refusal  of  the  court  to  give  to  the  jury 
the  iustructious  requested,  and  the  order  overruling  the  motion  for 
a  new  trial.  That  a  corporation  is  liable  to  an  employee  for  negli- 
gence, or  want  of  proper  care  in  respect  to  such  acts  and  duties  as  it 
is  required  to  perform  as  master  or  principal,  without  regaixl  to 
the  ruik  of  the  agent  intrusted  with  their  performance,  may,  as  a 
matter  of  law,  be  very  clear.  But  the  proposition  has  no  applica- 
tion to  the  case.  It  is  true  that  the  negligence  charged  as  the  cause 
of  the  injury,  consisted  in  the  selection,  use,  and  employment  of 
unsafe,  insecure,  and  dangerous  implements  and  machinery  for 
the  purpose  of  loading  stone  upon  cars  for  transportation.  But 
upon  the  trial,  no  question  was  made  or  doubt  raised,  of  tiie  fact 
that  the  company  had  supplied  suitable  and  proper  machinery  and 
implcment-s  for  loading  stone,  both  hard  and  soft;  but  its  liability 
was  asserted  on  the  ground  of  its  negligent  and  careless  use  or 
employment  of  machinery  and  apparatus  for  hoisting  stone,  safe 
and  suitable  for  the  especial  purpose  or  use  for  which  such  machin- 
ery was  designed,  but  unsafe  and  dangerous  for  the  use  to  which  it 
was  ajiplied.  The  request  obviously  hod  reference  to  the  duty  of  a 
master  to  furnish,  so  far  as  the  exercise  of  due  care  will  accomplish 
it,  suitable  and  safe  instrumentalities  for  carrying  forward  his  work, 
and  these  having,  admittedly,  been  furnished,  and  the  request 
having  no  other  bearing,  it  was  properly  refused. 

The  second  request  was  evidently  founded  on  a  misconception  of 
the  negligent  act  which  gave  rise  to  the  company's  liability.  It  was 
founded  on  the  hypothesis  that  the  want  of  care  charged,  and  result- 
ing in  the  injury  to  the  defendant  in  error,  consisted  in  the  negli- 
gent or  careless  attachment  of  the  hooks  to  the  stone  to  be  raised; 
hence  it  was  contended  that  when  Stone,  the  foreman,  assisted  in 
attaching  or  fastening  the  hooks  to  the  stone,  he  was  performing, 
not  the  duty  of  foreman,  but  the  work  of  a  common  laborer,  for  the 
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negligent  performance  of  which  the  company  was  not  liable.  This 
was  clearly  a  misapprehension  of  the  gronnd  upon  which  the  liability 
of  the  company  was  asserted.  The  petition,  as  above  stated, 
alleged  negligence  in  the  selection,  nse,  and  employment  of  unsafe, 
insecure,  and  dangerous  implements  and  machinery.  This  was 
the  full  scope  of  the  averment.  No  act  of  negligence  was  charged, 
and  no  liability  claimed  to  exist,  except  such  as  originated  in,  and 
grew  out  of  the  selection,  use,  and  employment  of  such  imple- 
ments and  machinery  for  loading  stone.  The  mode  or  manner  of 
attaching  or  fastening  the  hooks  to  the  stone  was  not  the  subject 
of  complaint,  nor  set  up  as  a  ground  for  the  recovery  of  the  damages 
claimed. 

But  if  this  construction  is  too  limited,  if  the  liberality  with 
which  pleadings  under  the  Code  are  to  be  construed,  would  require 
us  to  hold  that  the  language  of  the  petition  charging  negligence 
in  the  "  use  of  unsafe  and  dangerous  implements,"  is  sufficiently 
broad  and  comprehensive  to  include  the  act  and  mode  of  attaching 
the  hooks  to  the  stone,  and  is  not  to  be  confined  and  restricted  to 
the  sense  that  the  hooks,  being  unsuitable  for  such  service,  were 
misapplied  to  an  improper  use,  we  still  think  the  court  did  not 
orr,  as  the  proposition  embraced  in  the  request  is  not  correct  as  a 
rale  of  law.  Where  the  master,  or  one  placed  by  him  in  charge  of 
men  engaged  in  his  service,  personally  assists  or  interferes  in  the 
labor  being  performed  under  his  direction  and  control,  and  is, 
while  performing  such  labor,  or  interfering  with  its  performance, 
.guilty  of  negligence  resulting  in  an  injury  to  one  engaged  in  such 
service,  there  is  no  sound  principle  of  law  that  will  excuse  or  ex- 
onerate the  master  from  liability.  Omiond  v.  Holland,  96  Eng. 
Com.  Law,  102;  Shearm.  &  Bedf .  on  Neg.,  §  89  et  seq.;  Whar- 
ton on  Neg.,  §  205. 

The  ground  of  the  liability  of  the  master  for  the  negligent  con- 
duct of  his  servant,  in  all  cases  where  the  liability  arises,  is,  that 
the  servant^s  act  is  the  act  of  the  master.  The  implied  obligation 
of  the  servant  to  assume  all  risks  incident  to  the  employment,  in- 
cluding that  of  injury  occasioned  by  the  negligence  of  a  fellow- 
servant,  has  no  application  where  the  servant,  by  whose  negligent 
conduct  or  act  the  injury  is  inflicted,  sustains  the  relation  of  su- 
perior in  authority  to  the  one  receiving  the  injury.  The  claim 
that  Stone  was  a  fellow-servant  engaged  in  the  same  service  with 
Kraft  is  not  supported  by  the  proof.     It  is  true  that  he  was  in  the 
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service  of  the  same  master^  and  engaged  in  the  same  general  em- 
plojmenty  but  he  was  intrusted  with  duties  and  responsibilities  of 
entirely  a  different  nature,  and  wholly  independent  of  those  of 
Kraft.  Occupying  to  the  latter  the  relation,  substantially,  of 
principal,  he  was  in  no  just  or  proper  sense  a  fellow-servant,  nor 
engaged  in  what  may  properly  be  denominated  a  common  service. 
The  relation  existing  between  them  was  such  as  brings  the  case 
clearly  within  the  rule  established  by  repeated  adjudications  of 
this  court,  and  now  firmly  settled  in  the  jurisprudence  of  the  State, 
that  where  one  servant  is  placed  by  his  employer  in  a  position  of 
subordination  to,  and  subject  to  the  orders  and  control  of  another, 
and  such  inferior  servant,  without  fault,  and  while  in  the  discharge 
of  his  duties,  is  injured  by  the  negligence  of  the  superior  servant, 
the  master  is  liable  for  such  injury.  Little  Miami  R,  R.  Co,  t. 
Stevens,  20  Ohio,  416  ;  a,  C.  &  0.  R.  R.  Co.  v.  Keary,  3  Ohio  St. 
201;  Mad  River  and  Lake  Brie  R,  R.  Co.  t.  Barber,  5  id.  641;  Whaa- 
Ian  V.  Mad  River  and  Lake  Erie  R,  R,  Co,,  8  id.  249  ;  The  Pitts- 
hurg,  Fort  Wayne  and  ClUcago  Railway  Co,  v.  Devinney,  17  id.  197. 

The  fact,  if  it  be  true,  that  Stone's  negligence  in  assisting  in 
fastening  the  hooks  to  the  stone  to  be  raised,  may  have  caused  the 
injury,  and  that  he  was  then  performing  the  duty  of  a  common 
workman,  and  not  those  strictly  pertaining  to  the  duties  of  fore- 
man, in  nowise  relieves  the  company  from  liability.  If  the  act 
done  by  him  had  been  done  under  his  direction  as  he  did  it,  by  one 
of  the  employees  of  the  company,  its  liability  could  not  be  doubted, 
and  for  the  reason,  that  the  negligent  act,  although  committed  by 
the  hand  of  another,  was,  in  law,  the  act  of  the  foreman,  and  con- 
sequently the  act  of  the  master.  And  it  could  be  no  less  the  act 
of  the  master  when  performed  by  the  foreman  in  person. 

[Omitting  question  of  evidence.]  Motion  overruled. 


Davis  v.  Justice. 

(31  Ohio  St.  860.) 

CHml  damage  act  —  death  of  intoxicated  pereon. 

In  an  action  nnder  the  civil  damage  act  for  injarj  to  means  of  sapport  in  oon- 
seqaence  of  intoxication  which  caused  the  death  of  the  intoxicated  penon, 
damages  resulting  from  the  death  cannot  be  recovered.*    {See  note,  p,  618.) 


*  See,  also,  Shuffatt  t.  Bgan  (88  VX.  6Q,  86  Am.  Rep.  869,  and  note. 
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ACTION  for  injury  to  wife's  means  of  support  by  causing  death 
of  her  husband  by  intoxication. 

W.  W.  Johnaofiy  with  whom  was  John  Hamilton,  for  plaintiff  in 
error. 

A.  F.  Cole,  for  defendant  in  error,  cited  Ford  v.  Monroe,  20 
Wend.  210  ;  Sullivan  t.  Railroad,  1  Cent.  L.  J.  696. 

MoIlvainb,  J.  The  principal  question  in  this  case  is,  whether 
the  means  of  support  of  a  wife  who  was  dependent  upon  her  hus- 
band's labor  is,  within  the  meaning  of  the  statute,  injured  by  the 
death  of  the  husband  caused  by  intoxication  ? 

The  statute  reads  as  follows  :  '*  Section  7.  That  eyery  husband, 
wife,  child,  parent,  guardian,  employer,  or  other  person  who  shall 
be  injured  in  person  or  property  or  means  of  support  by  any  intox- 
icated person,  or  in  consequence  of  the  intoxication,  habitual  or 
otherwise,  of  any  person,  such  wife,  child,  parent,  guardian,  em- 
ployer, or  other  person,  shall  hare  a  right  of  action  in  his  or  her 
own  name,  severally  or  jointly,  against  any  person  or  persons  who 
shall,  by  selling  or  giving  intoxicating  liquors,  have  caused  the 
intoxication,  in  whole  or  in  part,  of  such  person  or  persons;  and 
the  owner  of,  lessee,  or  person  or  persons  renting  or  leasing  any 
building  or  premises,  having  knowledge  that  intoxicating  liquors 
are  to  be  sold  therein  in  violation  of  law,  or  having  leased  the 
same  for  other  purposes,  shall  knowingly  permit  intoxicating 
liquors  to  be  sold  in  such  building  or  premises,  that  have  caused  the 
intoxication,  in  whole  or  in  part,  of  such  person  or  persons,  shall 
be  liable  severally  or  jointly  witli  the  person  or  persons  selling  or 
giving  intoxicating  liquors  aforesaid,  for  all  damages  sustained,  as 
well  as  exemplary  damages  ;  and  a  married  woman  shall  have  the 
same  right  to  bring  suits  and  control  the  same,  and  the  amount 
recovered,  the  same  as  B,feT)ie sole" 

By  the  common  law,  it  is  clearly  settled  that  actions  for  per- 
sonal injuries  abate  by  death,  and  cannot  be  revived  or  maintained 
by  the  executor  or  by  the  heir.  And  if  the  law  does  not  afford  a 
remedy  to  the  creditor  or  the  heir,  for  a  pecuniary  injury  resulting 
from  death,  it  is  diflBcult  to  perceive  a  reason  why  a  remedy  should 
be  allowed  to  one  sustaining  any  other  relation  to  the  deceased. 

In  Baker  v.  Bolton,  1  Campb.  493  —  an  action  for  injuries  to  the 
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plaintiff  Mud  his  wife  from  which  she  had  died  —  Lord  Ellbnbor- 
OUGH  said: ''  The  jarj  could  only  take  into  oonaideration  the  bruiaes 
which  the  plaintiff  himself  had  sustained^  and  the  loss  of  his  wife's 
society  and  the  distreBS  of  mind  he  had  suffered  on  her  account 
from  the  time  of  the  accident  till  the  moment  of  her  dissolutioiL 
In  a  civil  court,  the  death  of  a  human  being  could  not  be  com- 
pbuned  of  aaan  injury;  and  in  this  case  the  damages  as  to  the  plain- 
tiff's wife  must  stop  with  the  period  of  her  existence." 

In  support  of  the  doctrine  thus  laid  down  by  this  eminent  com- 
mon-law jurist,  it  may  be  said  that  previous  thereto,  the  books  of 
the  common  law  show  no  instance  in  which  such  damages  were 
claimed,  and  this  decision  remained  unquestioned  in  England  until 
the  year  1873,  when  the  doctrine  was  re-affirmed  in  Osborne  v.  Gil- 
let,  8  L.  R.  Exch.  Cases,  88,  which  was  an  action  by  a  master  for 
an  injury  which  caused  the  death  of  his  servant. 

,  In  this  country,  the  question  has  been  brought  more  frequently 
before  the  courts,  and  although  the  decisions  have  not  been  entirely 
uniform,  unquestionably,  both  in  number  and  authority,  they  sus- 
tain the  doctrine  of  Baker  v.  Bolton,  The  latest  case,  in  which 
the  authorities  are  reviewed,  is  Mobile  Life  Ins.  Co.  v.  Brame^ 
decided  by  the  Supreme  Court  of  the  United  States,  on  the  21st  of 
January,  1878,  and  reported  in  95  TJ.  S.  754,  in  which  Hunt, 
J.,  uses  the  following  language:  ''  The  authorities  are  so  numer- 
ous and  so  uniform  to  the  proposition,  that  by  the  common  law  no 
civil  action  lies  for  an  injury  resulting  in  death,  that  it  is  impossi- 
ble to  speak  of  it  as  a  proposition  open  to  question." 

In  this  State,  the  point  has  not  been  adjudicated;  but  we  think 
the  doctrine  has  been  recognized  by  the  legislature  in  the  enact- 
ment of  March  28,  1851  (49  Ohio  L.  117),  entitled  "an  act  requir- 
ing compensation  for  causing  death  by  wrongful  act,  neglect,  or 
default,"  by  which,  under  certain  conditions  and  limitations,  an 
action  is  given  to  the  personal  representative  for  the  benefit  of  the 
widow  and  next  of  kin  of  the  deceased.  Before  the  passage  of  this 
statute,  an  action  for  pecuniary  loss,  resulting  from  the  death  of  a 
human  being,  was  unknown  in  our  practice,  and  ever  since,  the 
only  suits  for  such  loss  have  been  prosecuted  under  its  provision. 
This  statute  has  always  been  regarded  as  an  innovation  upon  the 
principles  of  the  common  law,  and  as  affording  the  only  civil 
remedy  for  an  injury  caused  by  death. 

The  seventh  section  of  the  liquor  act,  above  quoted,  was  also  aa 
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lAnovation  upon  the  oommon  law  ;  agp  hefoore  its  etUKsimfiiiiy  there 
was  no  action  for  an  injury  caused  by  an  inil»!zieatQcl  feraojUy  or  ia 
consequence  of  the  intoxication,  against  the  persoB  who  caused  ths 
intoxication.  But  since  the  action  is  thus  giTon  hf  the  statntBy 
the  question  is,  whether^  in  view  of  the  state  of  the  law  as  it  ex- 
isted at  the  date  of  its  passage,  the  terms  of  the  seotion  should  be 
so  construed  as  to  extend  the  remedy  to  damages  resulting  from  the 
death  of  the  person  intoxicated. 

Injuries  "  by  any  intoxicated  person,  or  in  amsequBnee  of  Hm 
intoxication/'  are  the  terms  of  the  statute;  and  it  is  contended 
that  if  intoxication  causes  death,  and  death  causes  injury,  the  lat- 
ter is  within  the  meaning  of  the  act  On  the  other  hand,  it  is  eon* 
tended,  that  as  the,  legislature  must  be  presumed  to  have  known 
the  state  of  the  common  law,  and  theextent  of  the  innovation  by  the 
act  of  1851,  if  a  further  innoyation  had  been  intended,  such  intea- 
tion  would  have  been  expressed  in  unmistakable  terms.  We  incline 
to  the  latter  view. 

Indeed,  where  the  injury  to  be  compensated  oo&fiists  in  the  loos 
of  labor,  it  is  at  least  paradoxical  to  say  that  labor  which  could  not 
be  performed  during  the  life  of  a  laborer  is  included.  And,  again, 
in  construing  the  words  of  the  statute  applicable  to  the  case  before 
us,  it  might  be  said  that  the  action  can  be  maintained  only  for  an 
injury  to  means  of  support  of  the  plaintiff,  as  wife  of  the  person 
intoxicated,  and  not  for  an  injury  sustained  by  her  as  his  widow. 
She  had  an  interest  in  his  labor  and  in  his  capacity  to  labor,  as  a 
means  of  support,  daring  his  life  ;  but  after  his  death  this  means 
of  support  no  longer  existed,  and  was  not  the  subject  of  injury  or 
diminution. 

But  to  avoid  any  charge  of  hypercriticism,  we  place  our  decisioa 
upon  the  ground  that  in  view  of  the  previous  state  of  the  law,  and 
the  mischief  sought  to  be  remedied,  we  can  find  no  expression  in 
the  statute  that  indicates  an  intention  on  the  part  of  the  legisla- 
ture to  bring  the  loss  of  labor  caused  by  the  death  of  the  person 
intoxicated  within  the  meaning  of  the  term  "  means  of  support,^ 
for  an  injury  to  which  the  right  of  action  is  given  by  the  statute. 

The  uncertainty,  if  not  impossibility,  of  estimating  the  value  of 
human  life,  or  in  other  words,  the  pecuniary  injury  resulting  from 
its  destruction,  undoubtedly  was  a  reason  why  the  oommon  law 
gave  no  remedy.  Hence,  in  every  instance  in  which  a  remedy  has 
been  given  by  the  statute,  great  care  has  been  axercised  in  guard- 
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ing  against  abuse.  Our  own  statute  of  1851,  like  those  of  other 
States  where  the  common  law  is  recognized^  imposes  restrictions  on 
the  right  to  sue,  limits  the  amount  of  recovery,  designates  the 
party  in  whose  name  the  action  must  be  prosecuted,  and  directs 
the  disposition  of  the  amount  recovered  among  the  intended  bene- 
ficiaries. These  conditions  and  limitations  are  not  only  manifesta- 
tions of  legislative  wisdom,  but  would  seem  to  be  demanded  by 
common  prudence ;  whereas,  in  the  statute  before  us,  these  wise 
and  prudent  precautions  are  wholly  wanting.  Under  it  a  multiplio* 
ity  of  actions  for  the  same  wrong  is  authorized,  and  the  amount  of 
recovery  is  unlimited.  When  the  terms  of  the  statute  under  con« 
sideration  are  considered  in  the  light  of  these  circumstances,  we 
are  fully  satisfied  that  the  legislature  did  not  intend  to  give  the 
plaintiff  below  an  action  for  an  injury  resulting  from  the  death  of 
her  husband. 

Judgment  reversed  and  cause  remanded. 

KoTB  BT  THS  RspoBTBH.— In  Tiew  of  the  oomparatlTe  novelty  of  the  statute  and  ttie 
Importance  of  the  question,  we  give  below  the  dissenting  opinion  of  Bothtoh,  J.: 

BoTKTON,  J.  I  dissent  from  the  judgment  of  the  court.  The  construction  given  to  the 
statute,  in  my  Judgment,  violates  both  its  letter  and  its  spirit.  It  violates  its  letter  in  dis- 
regarding the  plain  meaning  of  the  language  which  declares  that  in  all  actions  brou^^ 
under  its  provisions,  the  offending  party  shall  be  liable  ^  for  all  damages  sustained,  ss  well 
as  exemplary  damages. "  That  it  violates  its  spirit  is  deariy  manifest  from  an  examina- 
tion of  its  various  provisions,  and  their  consideration  in  the  light  of  the  evUs  sought  to  be 
avoided  by  their  enactment. 

By  section  6,  8.  A  0.  148S,  it  is  provided  that  eveiy  person,  who,  by  the  illegal  ssle  of 
Intoxicating  liquor,  shall  cause  the  intoxication  of  any  other  person,  such  person  shall  be 
liable  for  and  compelled  to  pay  a  reasonable  compensation  to  any  person  who  may  take 
charge  of  and  provide  for  such  intoxicated  person,  and  one  dollar  a  day  In  addition  thereto; 
and  this  liability  covers  the  period  the  person  intoxicated  is  kept  in  consequence  of  sodi 
Intoxication. 

By  section  7,  ss  amended  in  1870  (87  Ohio  L.  lOB),  the  dvll  liability  attaches  where  the 
liquor  unlawfully  sold  causes  the  intoxication  only  in  part. 

By  section  10,  amended  by  the  same  act,  the  exemptions  of  property  fh>m  levy  and  sale* 
both  real  and  personal,  provided  for  by  the  '*  act  to  exempt  the  homestead  of  families  from 
foroed  sale  on  execution  to  pay  debts  **  (S.  ft  C.  1145;  W  Ohio  L.  48;  0Bld.  108),  are  expiesalf 
withheld  and  disallowed,  and  all  the  estate  of  the  debtor,  except  a  few  spedlled  articles  oC 
personalty,  is  liable  for  the  payment  of  the  Judgment.  Neither  a  homestead  nor  any  propr 
erty  in  lieu  thereof  is  exempt  from  levy  or  sale  to  satisfy'  any  judgment  rendered  under 
the  statute. 

These  provisions  deaiiy  bidicate  a  purpose  on  the  part  of  the  legislature  to  reqniiy  the 
seller,  and  the  owner  of  the  premises  when  liable,  to  make  full  and  adequate  compensation 
in  damages,  to  the  party  injured  throu^  their  violation  of  the  statute.  In  fun  accord 
with  this  purpose,  and  to  cany  the  same  into  effect,  this  court  held  In  SehneldtT  v.  Hotter, 
21  Ohio  St.  96,  that  In  all  actions  under  said  section  (7).  in  which  the  i^alntiff  shows  a  right 
to  recover  damages  actually  sustained,  the  jury  may  also  assess  exemplary  damages 
without  proof  of  actual  malice  or  other  special  drcumstanoes  of  aggravation. 

This  holding  wss  soon  foUowed  by  Miifimi  v.  OewtO,  id.  101,  in  which  it  wss  held  that 
«'mesns  of  support  relate  to  the  future  ss  well  as  to  the  present.    It  Is  enough  If  she  (the 
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wife)  show  that  the  soaroes  of  her  future  support  hare  been  out  ofP,  or  dimlniahed  below 
what  is  reasonable  and  competent  for  a  person  in  her  station  in  life.  «  •  *  •  The 
health  of  the  husband  and  his  abili^  to  labor  are  often,  to  a  greater  or  less  extent,  the 
means  of  the  wife*s  support.  In  many  eases  to  destroy  these  is  to  destroy  her  means  of 
support.  To  take  away  the  husband's  power  to  accumulate  means  of  future  support  for 
his  wife  is,  within  the  meaning  of  the  law,  to  injure  her  in  her  means  of  support. " 

It  is  now  said,  in  the  face  of  these  proTisions  and  of  this  ruling,  and  notwithstanding  the 
emphatic  language  of  the  statute  that  makes  the  seller  liable  for  all  damages  sustained 
through  his  wrongful  act,  that  inasmuch  as  the  husband  lost  his  life  in  consequence  of  the 
intoxication  no  recovery  can  be  had.  The  very  flagrancy  of  the  seller*s  act,  judged  by  the 
U^t  of  the  consequences  that  resulted  from  it,  is  made  to  shield  him  from  liability.  The 
argument  in  support  of  this  position  is  founded  on  the  assumption  that,  had  the  legislature 
Intended  a  liability  to  arise  where  the  unlawful  sale  resulted  in  death  it  would  have  ex- 
pressed such  intention  in  terms  more  unmistakable  than  those  employed;  and  on  the 
further  assumption  that  the  act  of  March  S5,  IflSl  (|3.  A  C.  1180),  giving  a  right  of  action 
where  death  has  resulted  from  the  wrongful  act,  neglect,  or  default  of  another,  affords, 
and  was  intended  to  afford,  the  only  remedy  provided  for  all  eases  where  death  ensues. 
The  answer  to  these  positions  is  dedslve  against  their  validity. 

It  is  a  rule  of  interpretation  universally  accepted  that  in  giving  a  construction  to  a 
statute  the  court  will  consider  its  policy  and  the  mischief  to  be  remedied,  and  give  it  such 
an  interpretation  as  appears  best  calculated  to  advance  its  ol^ect  by  elTectuating  the 
design  of  the  legislature.  Wilber  v.  Painc^  1  Ohio,  S55.  It  is  equally  well  settled  that 
where  the  legislature  has  employed  explicit  and  unambiguous  terms  to  express  its  pur^ 
pose  and  object,  the  ordinary  meaning  of  such  terms  is  to  be  adopted.  Oardner  v.  CoRinB^ 
9  Pet.  88. 

In  BroiMr  v.  Hunt,  13  Ohio  St.  841,  it  was  said,  adopting  the  language  of  Stort,  J.,  in 
Oardner  v.  CdUirWy  that,  *'  what  the  legislative  intention  was  can  be  derived  only  from  the 
words  they  have  used,  and  we  cannot  speculate  beyond  the  reasonable  Import  of  their 
words.  The  spirit  of  the  act  must  be  extracte J  from  the  words  of  the  act,  and  not  from 
conjectures,  aliunde.''^ 

It  is  not  doubted  that  cases  frequently  arise  where,  to  give  effect  to  the  maniftet  inten- 
tion of  the  legislature,  it  becomes  the  duty  of  the  court  to  modify,  restrict,  or  enlaige  the 
common  or  ordinary  meaning  of  the  language  employed.  This  duty  arises  when  It  is 
nuule  to  Appear  that,  to  give  effect  to  the  ordinaiy  meaning  of  the  language  used,  will  not 
carry  into  operation  the  legislative  will.  But  a  departure  from  the  rule  requiring  an  ad- 
herence to  the  ordinary  signiOcation  to  the  terms  employed  can  only  be  Justified  where  it 
becomes  necessary  to  restrain  or  enlarge  such  meaning  In  order  to  carry  out  the  manifest 
design  of  the  statute. 

''  Where  the  intention  of  the  legislature  is  doubtful,  the  literal  and  obvious  interpretation 
of  the  terms  of  the  statute  ought  to  be  adhered  to.V  BuiyetVB  Adm*n  v.  Burgett^  1  Ohio, 
409.  In  Corwtn*»  Leittu  v.  Benham,  8  Ohio  St.  48,  it  was  said  by  Rahnxt,  J.,  *'that  the 
usual  import  of  words  is  sometimes  to  be  restricted,  where  it  would  otherwise  extend 
beyond  the  subject-matter  and  spirit  of  the  whole  enactment.  But  this  cannot  be  done 
because  the  legislature  did  not  foresee  or  contemplate  every  case  upon  which  it  might 
operate.  The  wisest  legislators  would  fall  far  short  of  such  foresight.  If  within  the 
language,  it  must  appear  clearly  to  the  court  that  the  case  would  have  been  excluded  if 
foreseen."  And  in  Woodbury  v.  Berry,  18  Ohio  St.  456,  in  language  equally  <dear  and 
emphatic,  it  is  declared  that,  '*  where  the  words  of  a  statute  are  plain,  explicit,  and  une- 
quivocal, a  court  is  not  warranted  in  departing  from  their  obvious  meaning,  although  from 
considerations  arising  from  language  outside  of  the  statute  it  may  be  convinced  that  the 
legislature  intended  to  enact  something  different  from  what  It  did  enact."  In  the  present 
case,  the  right  of  Mrs  Justice  to  recover  all  damages  she  sustained  by  the  wrongful  act  of 
the  plaintiff  in  error,  whether  such  act  caused  the  death  of  her  husband  or  not,  is  not  only 
deariy  given  by  the  language  employed,  but  such  language,  in  Its  ordinary  meaning,  is 
dearly  expressive  of  the  design  of  the  legislature,  and  Is  in  complete  and  perfect  harmony 
with  the  spirit  and  policy  of  the  statute 

The  correctness  of  this  interpretation  is  not  at  all  affected  by  the  act  of  1851.  That  act 
affords  no  relief,  and  was  intended  to  fUinish  none  in  this  dass  of  actions.    To  have 
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amended  that  act,  so  as  to  embrace  actions  of  this  kind,  wonid  hare  been  an  fnnoTatioD 
upon  its  poUc]r«  and  a  departure  from  the  principles  upon  which  It  is  fotinded.  It  is  indis- 
pensable to  the  light  to  recover  under  that  act,  that  the  deceased  himself  should  have  been 
free  from  fault  contributing  to  his  injury.  The  act,  neglect,  or  default  must  have  been 
such  as  would,  if  death  had  not  ensued,  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof.  8.  A;  C.  1140.  A  moment^s  reflectloo 
will  satisfy  the  mind  that  no  recovery  could  be  had  in  such  case  for  an  injury  resulting 
from  an  illegal  sale  of  intoxicating  liquor. 

A  person  injured  while  in  a  state  of  intoxication  Tohmtarily  assumed  will  not  be  per- 
mitted in  a  court  of  Justice  to  recover  damages  for  an  injury  that  his  own  Toluntary  act 
brought  upon  him.  And  where  he  could  not  recorer,  no  liability  arises,  lliere  is,  there- 
fore, no  foundation  for  the  argument,  that,  if  a  recovery  could  be  had  under  the  act  of 
1854,  as  amended  in  1870,  there  would  be  two  statutory  rights  of  action  for  the  same  cause. 

But  even  If  this  were  so,  it  would  not  Justify  the  conclusion  claimed.  The  Tth  sectioa 
of  the  act  of  1864,  as  amended  in  1870,  gives  several  rights  of  action  for  the  same  cause. 
The  wife  and  each  child,  if  severally  Injured  in  their  person,  property,  or  means  of  sup- 
port, by  the  intoxication  caused  by  the  seller,  may  maintain  several  actions  for  the  sam» 
unlawful  act.  If  a  person  while  intoxicated  injures  fifty  men,  each  of  them  may  maintain 
an  action  against  the  person  whose  unlawf&l  sale  of  liquor  eaused  the  intoxication.  In 
such  case  the  statute  makes  the  seller  a  Joint  wrong-doer,  as  much  so  as  if  he  were  present 
aiding  and  abetting  the  unlawful  act  of  the  person  intoxicated. 

The  argument  of  oounsel  for  the  plaintiff  and  the  Judgment  of  the  court  seem  to  ba 
founded  on  the  mistaken  notion  that  the  action  is  brought  to  recover  damages  for  the  death 
of  the  husband.  Such  is  not  the  case.  The  wrongful  act  which  constitutes  the  ground  of 
the  action  is  the  illegal  sale  of  the  liquor  causing  the  intoxication  from  which  the  injuiy 
results.  The  death  of  the  husband  only  affects  the  measure  of  damages.  It  destroys  hia 
ability  to  labor,  and  thereby  diminishes  the  wife's  means  of  support.  If  the  husband  had 
lost  both  his  arms  or  legs,  or  become  permanently  insane,  in  consequence  of  the  intoxication, 
or  had  otherwise  become  permanently  disabled  to  perform  physical  labor,  and  had  survived, 
the  result  to  the  wife  would  have  been  predsely  the  same.  Her  injury,  in  either  case^ 
would  consist  in  the  deprivation  of  the  means  of  support  resulting  from  the  loss  of  her 
husband's  ability  to  labor.  There  Is  not  the  slightest  foundation  in  reason  or  Justice  for  an 
intention  upon  the  part  of  the  l^islature  to  authorize  a  recovery  for  an  illegal  sale  causing 
intoxication  resulting  in  injury,  where  death  does  not  follow,  and  to  refuse  damages  where 
death  results.  Indeed,  there  is  tnudtk  more  reason  to  award  damages  for  the  injury  in  the 
hitter  esse  than  in  the  former.  That  the  I^^lature  intended  to  authorize  a  recovery  in  tha 
one  case  and  not  in  the  other  is  an  assumption  not  only  not  warranted  by,  but  in  clear  con- 
travention of  the  express  provisions  of  the  statute.  The  argument  that  the  wife  has  lost 
nothing,  because  a  dead  man  cannot  labor,  proves  nothing.  Neither  can  a  man  labor  that 
has  lost  his  limbs.  Moreover,  it  would  be  strange,  indeed,  if  he  whose  unlawful  act  caused 
the  death  of  another,  oould  urge  the  fact  in  defense,  that  the  circumstance  of  death 
destroyed  all  ability  to  labor,  and  consequently  operated  to  exempt  him  from  a  liability 
otherwise  existing. 

The  reason  that,  at  conunon  law,  no  recovery  oould  be  had  for  death  caused  by  a  wrong 
ful  act,  did  not,  aa  stated,  grow  out  of  any  difficulty  in  ascertaining  the  amount  that  ought 
to  be  recovered.  It  rested  upon  the  ground  that  the  act  producing  death  was  a  felony 
which  merged  the  civil  liability.  That  this  was  the  reason  why  the  common  law  reoog* 
niaed  no  liability  where  death  thus  resulted,  is  clearly  shown  by  the  authorities.  Hovok  t. 
Minnich,  19  Ohio  St.  482;  Botton  and  Woreegter  Ry.  ▼.  i>ana,  1  Gray,  98 ;  Hiffa(n»  ▼. 
Butcher,  Telv.  89;  White  v.  SpettUp*^  IS  M.  A  W.  808;  1  Ohitty^s  Cr.  6;  12  East,  418. 

This  reason  does  not  prevail  with  us,  nor  in  many,  if  any,  of  the  American  States.  But 
it  matters  little  one  way  or  the  other,  what  the  common-law  rule  may  be,  or  upon  what 
foundation  it  rests,  the  statute  under  which  the  action  below  was  brought  declares  tha 
party  Injured  entitled  to  all  damages  sostained,  aa  well  as  exemplazy,  which  result  from 
the  illegal  act  of  the  seller,  and  very  dearly.  In  my  Judgment,  embraces  all  those  that 
follow  fjrom  the  intoxication,  whether  death  supervenes  or  not.  The  Judgment  ought  to  be 
affirmed. 
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Sduions  y.  The  Cincinnati  Savings  Sogibtt, 

^10hloBt.4S7.) 

Qifi  ^  check  —  amgnmcnt  of  hand  —  rewfcaUon, 

file  drawer  of  a  check  delivered  it  to  the  payee,  intending  thereby  to  give  to 
the  payee  the  fnnd  on  which  the  check  was  drawn.  Hddt  that  until 
the  check  was  either  paid  or  accepted,  the  gift  was  incomplete ;  and  that  in 
the  absence  of  such  payment  or  acceptance,  the  death  of  the  drawer  oper- 
ated, as  against  the  payee,  as  a  revocation  of  the  check.* 

MOTION  for  leave  to  file  a  petition  in  error.     Action  on  check. 
Rhoda  Wylie,  the  mother  of  the  plain tiff^  was  living  with  the 

plaintiff^and  while  lying  sick  she  signed  and  delirered  to  the  plain- 
tiff her  check  on  defendant  as  a  gift.  Mrs.  Wylie  died  before  the 
check  was  presented.  Before  it  was  presented,  and  before  the 
defendant  knew  it  had  been  given  to  the  plaintiff,  a  brother  of  the 
plaintiff  was  appointed  administrator  of  the  deceased,  and  notified 
the  defendant  of  his  appointment,  and  directed  it  not  to  pay  the 
check.  Two  days  afterward,  the  plaintiff  presented  the  check,  and 
demanded  payment,  which  was  refused  on  the  ground  of  the  draw- 
er's decease,  and  of  the  direction  from  the  administrator  not  to 
pay  the  check.  The  money  was  afterward  paid  to  the  administra- 
tor, and  the  plaintiff  then  instituted  this  suit. 

The  court  in  its  charge  told  the  jury  that  if  the  check  was  a  gift 
to  the  plaintiff,  and  without  consideration,  it  would  be  proper  for 
them  to  take  into  consideration,  in  making  up  their  verdict, 
whether  the  administrator,  by  notifying  the  defendant  not  to  pay 
the  check,  did  not  revoke  the  gift;  that  if  the  check  was  a  gif t^  the 
maker  had  the  right  to  revoke  it  at  any  time  before  the  subject  of 
the  gift  had  passed  into  the  actual  possession  of  the  plaintiff,  and 
that  the  administrator  had  the  same  right. 

The  defendant  had  judgment. 

On  error,  this  judgment  was  affirmed  in  General  Term ;  and  the 
object  of  the  present  proceeding  is  to  obtain  the  reversal  of  these 
judgments. 

*  See  Sheedy  v.  Roach  (124  Mass.  4T0«  M  Am.  Bep.  MO^  and  note,  6M. 
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Milton  Saier,  for  the  motion.  A  check  drawn  on  a  fund  in  a 
bank  is  an  absolute  transfer  or  appropriation  of  the  amount  named 
in  the  check  to  the  holder^  and  becomes  binding  on  the  bank  as 
«oon  as  the  bank  is  notified,  provided  the  bank  have  sufficient  funds 
of  the  drawer  on  deposit  to  pay  it  McOregor  v.  Zoomt^,  1  Dis. 
247 ;  Morrison  v.  Bailey,  5  Ohio  St  18 ;  Andrew  v.  Blachly,  11  id. 
94;  Stewart  t.  Smithy  17  id.  82;  Dodge  v.  Bank,  20  id.  246-7;  Munn 
V.  Burchy  25  111.  35;  Imura^ice  Co.  v.  Stanford^  28  id.  172;  Bich- 
ford  T.  Banky  42  id.  238 ;  Brown  v.  Leckie,  43  id.  497  ;  Brown  v. 
Lusky  4  Yerg.  210 ;  Van  Bibber  v.  Bank,  14  La.  Ann.  481 ;  In  re 
Brown,  2  Story,  513;  2  Daniel  on  Neg.  Paper,  §§  1572,  1638. 

It  makes  no  difference  if  the  drawer  dies  before  the  check  is  pre- 
sented for  payment  McOregor  t.  Loomis,  1  Dis.  247;  Roberta  v. 
Oorbin,  26  Iowa,  315  ;  Lester  y.  Oiven,  8  Bush,  357;  Buckner  y. 
Say  re,  18  B.  Monr.  745;  Daniel  on  Neg.  Paper,  §  1643. 

As  for  what  is  an  appropriation  of  a  fund,  see  Hoyt  y.  Siory,  3 
Barb.  264. 

An  appropriation  is  all  that  is  necessary  to  transfer  the  posses- 
sion  of  a  fund,  and  any  order,  writing,  or  act  which  makes  an  ap- 
propriation is  sufficient  Story's  Eq.  Jur.,  §  1047;  Adams'  Eq.,  § 
54,  note  a  ;  Smith's  Manual  of  Eq.  244,  245;  Morton  y.  Hdylor,  1 
Hill,  583;  Clemson  y.  Davidson,  5  Binn. 392;  Netobyy.  Hill,''Z  Mete. 
(Ky.)  530 ;  Chowne  v.  Baylis,  31  Beay.  351. 

The  administrator  of  the  donor  would  not  have  th$  right  to 
revoke  her  gift     Stone  v.  Hackett,  12  Gray,  227;  Adams'  Eq.,  §  98. 

Goodman  A  Storer,  contra. 

White,  C.  J.  We  find  no  error  in  this  case  to  the  prejudice  of 
the  plaintiff. 

The  question  as  to  what  are  the  rights  of  the  holder  of  a  check 
for  value,  against  the  drawee  or  drawer,  does  not  arise  in  this  case. 
Many  of  the  authorities  cited  by  counsel  for  the  plaintiff  relate  to 
this  question  and  need  not  here  be  considered. 

The  plaintiff  claims  as  the  payee  of  a  check  delivered  to  her  by 
the  drawer,  who  intended  thereby  to  transfer  to  the  plaintiff,  by 
way  of  gift,  the  fund  on  which  the  check  was  drawn;  and  the  ques- 
tion is  whether  before  the  payment  or  acceptance  of  the  check  by 
the  drawee,  the  gift  was  executed. 

It  seems  clear  to  us  that  until  the  check  was  either  paid  or 
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accepted  the  gift  was  incomplete;  and  that  in  the  absence  of  such 
payment  or  acceptance,  the  death  of  the  drawer  operated  as  a  revo- 
cation of  the  check. 

It  is  well  settled  that,  in-order  to  constitute  a  valid  gift,  there 
must  be  a  complete  delivery  of  the  sabject  of  the  gift,  either  actual 
or  constructive. 

The  check  in  the  present  instance  was  a  mere  order  or  authority 
to  the  payee  to  draw  the  money;  and  being  without  consideration, 
it  was  subject  to  be  countermanded  or  revoked  while  it  remained 
unacted  on  in  the  hands  of  the  payee. 

This  conclusion  is  fully  supported  by  authority.  Hewitt  v.  Kaye^ 
L.  R,  6  Eq.  0.  198;  The  Second  National  Bank  of  Detroit  v.  Wil- 
liaim,  13  Mich.  282 ;  1  Pars,  on  Oont  *235,  *236  ;  Byles  on  Bills 
(6th  Am.  ed.  by  Sherwood),  *26. 

Leave  refused* 


Bush  v.  Wick, 

en  Ohio  St.  fi2L) 

InfofMiy — Irtacik  of  promi$e  of  marriage, 

Infao<7',  wnen  pleaded,  is  a  yalid  defense  to  an  action  for  the  breach  of  a  maiw 

riage  promise. 

MOTION  for  leave  to  file  a  petition  in  error.  Action  for  breach 
of  a  marriage  promise.  The  defense  was,  that  at  the  time  the 
promise  was  made  defendant  was  an  infant.  Judgment  for  de- 
fendant on  demurrer. 

II,  T.  Van  Fleety  for  the  motion. 

W.  Z.  Davis,  contra, 

'  By  the  Court.  The  demurrer  was  rightfully  overruled.  A 
contract  to  marry,  made  by  an  infant,  stands  upon  the  same  foot- 
ing as  respects  his  right  to  repudiate  it,  as  any  other  executory 
contract  that  may  be  avoided  by  him.  The  case  comes  within  the 
general  rule,  that  the  contract  of  an  infant  is  voidable  at  his  elec« 
tion.  The  fact  that  under  the  statute  (67  Ohio  L.  6)  an  infant 
may  be  joined  in  marriage  at  the  age  of  eighteen,  if  a  male,  and 
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sixteen,  if  a  female,  having  first  obtained  the  assent  of  the  father^ 
or,  in  case  of  his  death  or  incapacity,  of  the  mother  or  guardian^ 
does  not  affect  the  right  to  refuse  to  perform  the  contract 

The  right  to  avoid  or  disaffirm  the  contract  of  an  infant  grows: 
out  of  his  supposed  incapacity  to  profcect  himself  from  improvi- 
dent bargains  and  relations.  And  there  can  be  no  case  where  the 
right  to  avoid  or  disaffirm  is  of  more  vital  concen;  to  his  future 
welfare  than  where  he  has  made  an  improvident  marriage  engage- 
ment. The  infant's  right  to  avoid  such  engagement  or  contract  is 
affirmed  by  the  following  authorities.  ffoU  v.  Ward,  2  Str.  937 ; 
Cannon  v.  Alshury,  I  A.  K.  Marsh.  76;  HuntY.  Peaheyb  Cow. 475; 
WiUard  v.  StovSy  7  id.  22 ;  Warwick  v.  Cooper,  6  Sneed,  669 ; 
Pool  V.  Pratt,  1  Chip.  (Vt)  252  ;  Bac  Abr.,  title  Infancy  and  Age,. 
135 ;  1  Chitty  on  Cont.  222 ;  Hchouler's  Dom.  Bel.  585 ;  Mao- 
pherson  on  Infants,  121. 

Leave  reftLsed^ 


PiNifBY  V.  Smith. 
m  Ohio  St.  fi»^ 

JJbel — damoffM  —  eaumelfeei. 

In  an  action  for  libel,  the  jury  may,  in  estimating  eompeneatarff  damageii 
allow  to  the  plaintiff  reaaonable  eoansel  fees  in  the  prosecution  of  his  ao 
tion,  although  there  may  be  drcumstanoee  of  mitigation,  not  amounting  tt 
a  juBtification.    (See  note,  p.  S2S,) 


M 


OTION  for  leave  to  file  petition  in  error.    Action  of  libeL 
Judgment  for  plaintiff.     The  opinion  states  the  point. 


White,  Walters  d  McKnight,  for  the  motion. 

/.  M.  WeUs,  F.  D.  Baylis  and  C.  C.  W.  Naylor,  contra. 

OiLHORE^  J.  The  District  Court  reversed  the  judgment  of  tW 
Court  of  Common  Pleas,  solely  on  the  ground  that  the  latter  court 
erred  in  instructing  the  jury  that  in  estimating  compensatory 
damages,  the  reasonable  fees  of  counsel  employed  by  the  plaintiff  ia 
prosecuting  his  action  might  be  taken  into  consideration. 


DECEMBER  TEBM,  1877.  525 

Finney  v.  9mtth. 

This  is  the  only  point  that  has  been  argued  by  counsel  on  either 
side,  and  is  the  only  point  that  will  be  considered  in  the  opinion. 

While  there  is  a  conflict  in  the  authorities  as  to  whether  counsel 
fees  can  be  allowed  in  estimating  damages^  in  actions  of  tort^ 
where  no  wrong,  in  the  moral  sense  of  the  term,  is  complained  of, 
it  seems  to  be  settled  in  this  State,  at  least,  that  in  cases  proper  for 
the  infliction  of  exemplary  damages,  such  fees  may  be  taken  into 
consideration  by  the  jury  in  estimating  the  damages  of  the  injured 
party.  There  is  also  conflict  in  the  authorities,  as  to  whether,  in 
the  latter  class  of  cases,  the  counsel  fees  of  the  injured  party  are 
to  be  estimated  and  allowed  as  compensatory  damages,  or  whether 
they  are  only  to  be  considered  by  the  jury  in  estimating  the  exem- 
plary damages  that  the  injured  party  is  entitled  to  recover.  This 
is,  however,  no  longer,  if  it  ever  was,  an  open  question  in  this  State. 

Stevens  and  Wife  v.  Handty^  Wright^  121,  was  an  action  of  slan- 
der, in  which  the  words  spoken  were  actionable  per  se,  and  were 
«poken  in  an  aggravating  manner,  indicating  malice.  In  mitiga- 
tion of  damages,  it  was  argued,  that  they  were  spoken  under  prov- 
ocation and  a  misapprehension  of  facts.  The  court  instructed  the 
jury,  that  if  the  words  were  uttered  under  circumstances  merely 
mitigating,  without  justification  or  excuse,  the  damages  should  be 
compensatory  ;  that  they  should  be  sufficient  to  cover  all  the  ex- 
penses and  costs  of  the  plaintiff  in  litigating  the  matter,  and 
including  their  loss  of  time — such  as  will  make  them  whole  ;  and 
if  they  were  spoken  without  excuse  or  mitigating  circumstances, 
the  damages  should  be  exemplary,  to  express  the  estimation  in 
which  the  jury  hold  a  good  character  in  society,  and  their  repre- 
hension of  the  habit  of  wantonly  attacking  it  The  first  hypothesis 
presents  a  case  for  compensation  only,  yet  we  have  no  doubt  that  when 
the  court  spoke  of  "  all  the  expenses,"  the  counsel  fees  of  the  in- 
jured party  in  the  suit  were  intended  to  be  included,  though  they 
are  not  in  terms  mentioned  ;  indeed  it  must  be  so,  for  the  court 
speaks  of  ^^ costs"  and  'Moss  of  time"  as  matters  to  be  compen- 
sated, in  addition  to  '^all  the  expenses  " — ''such  as  will  make  them 
whole."  The  injured  party  would  not  be  made  whole  as  to  all 
expenses,  unless  his  counsel  fees  were  covered  and  included.  The 
second  hypothesis  presents  a  case  where  the  words  were  maliciously 
spoken,  without  excuse  or  mitigating  circumstances,  and  in  which 
the  court  says  the  damages  should  be  exemplary  ;  and  the  reasons 
given  for  this  show,  that  the  court  did  not  intend  that  the  exem- 
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plary  damages  to  be  given  in  such  a  case  should  include  any  thing 
that  had  just  before  been  spoken  of  as  compensatory  damages ;  but 
damages  in  addition  to  compensation. 

The  case  of  Sexton  v.  Toddy  Wright,  316,  is  to  the  same  effect 
The  case  of  Roberts  v.  Mason,  10  Ohio  St  277,  was  an  action  to 
recover  damages  for  an  assault  and  battery,  committed  under 
aggravating  circumstances.  On  the  trial,  in  the  Court  of  Common 
Pleas,  the  instruction  complained  of  was  as  follows:  ''The  jury  ara 
at  liberty,  if  they  see  fit,  to  allow  the  plaintiff,  as  part  of  his  actual 
or  compensatory  damages,  any  reasonable  expenditure  for  counsel 
fees,  which  are  necessarily  incurred  in  the  prosecution  of  this  suit 
But  the  law  leaves  this  to  the  discretion  of  the  jury,  under  all  the 
circumstances  of  the  case.'' 

This  instruction  was  held  not  to  be  erroneous,  but  the  judge 
writing  the  opinion  seems  to  have  hesitated  about  affirming  it  in 
terms.  He  says:  ''In  cases  where  the  act  complained  of  is  tainted 
by  fraud,  or  involves  an  ingredient  of  malice  or  insult,  the  jury, 
which  has  power  to  punish,  has  necessarily  the  right  to  include  the 
consideration  of  proper  and  reasonable  counsel  fees,  in  their  esti- 
mate of  damages."  This  language  is  open  to  the  inference  that 
counsel  fees  in  such  cases  are  to  be  allowed  as  punitive,  and  not  as 
compensatory  damages.  In  the  syllabus  of  the  case,  however,  it  is 
said:  "  In  such  a  case  the  jury  may,  in  their  estimate  of  cojnpensa^ 
tory  damges,  take  into  consideration  and  include  reasonable  fees 
for  counsel  employed  by  the  plaintiff  in  the  prosecution  of  his 
action." 

There  is  a  manifest  discrepancy,  as  above  indicated,  between  the 
language  of  the  opinion  and  the  syllabus.  In  argument,  this  case 
is  the  only  authority  cited  and  relied  upon  by  counsel  on  the  respect- 
ive sides  of  the  case  before  us.  Mr.  Sedgwick  in  his  ti*catise  on  the 
Measure  of  Damages  (6th  ed..  Ill),  in  a  note,  after  quoting  the 
language  of  Judge  Brinkerhoff,  in  Roberts  v*  Mason,  says:  "  But 
although  in  this  (Ohio)  and  some  other  States  counsel  fees  are  per- 
mitted to  be  considered  by  the  jury  in  fixing  the  damages  —  and, 
indeed,  can  practically  hardly  be  excluded  from  their  consideration 
where,  in  actions  of  tort,  the  law  does  not  furnish  an  exact  meas- 
ure—  it  is  difficult  to  see  why  such  expenses  should  be  allowed 
under  the  head  of  exemplary  damages.  The  plaintiff's  counsel  fees 
are  an  expense  incurred  by  him,  and  their  re-imbursement  to  him 
brings  the  measure  of  damages  back  toward  the  standard  of  com- 
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pensation.  It  is  an  item  of  compensation,  indeed,  not  usually 
allowed  on  what  still  seems  to  be  the  theory  of  the  law,  that  every 
man  can  be  his  own  adyocate  ;  but,  neyertheless,  it  is  really  com- 
pensation. ♦  ♦  ♦  The  allowance  of  counsel  fees,  or  their  sup- 
posed equivalent,  in  this  class  of  cases,  must  be  regarded  as  the 
result  of  an  instinct  or  inclination  on  the  part  of  the  bench  to 
return  to  the  standard  of  compensation."  In  this  connection  ho 
cites  Fairbanks  v.  Witt&t\  18  Wis.  287,  in  which  similar  views  are 
expressed,  the  court  saying:  '^  Counsel  fees  can  no  more  be  allowed 
in  actions  where  punitory  damages  can  be  given  than  in  others  ;  '* 
and  that  if  they  can  '^  be  assessed  by  the  jury,  it  must  be  on  the  prin- 
ciple  that  they  are  consequential  damages,  and  relate  to  the  amount 
of  compensation,  rather  than  refer  to  damages  which  may  be 
inflicted  by  way  of  penalty  or  punishment  for  aggravated  miscon- 
duct." 

It  will  be  seen  that  the  learned  author,  while  dissenting  from 
what  he  supposes  to  be  Judge  Brinkebhoff's  view,  that  counsel 
fees  in  such  cases  may  be  allowed  by  the  jury  as  a  punishment,  or 
as  exemplary  damages ;  proceeds  to  show  that  sach  fees  are  an 
expense  incurred,  and  that  their  re-imbursement  to  him  is  really 
compensation. 

This  is  substantially  the  rule  as  expressed  in  the  syllabus  in 
Roberts  v.  Mason,  and  is  certainly  in  accordance  with  the  spirit  of 
the  rule  as  laid  down  in  Stevens  v.  Handy^  and  Sexton  v.  Toddy 
above  cited. 

In  this  State  it  must,  therefore,  be  regarded  as  settled,  that  in 
actions  of  tort,  involving  malice,  fraud,  insult,  or  oppression,  the 
jury  may,  in  estimating  compensatory  damages,  take  into  consider- 
ation the  reasonable  counsel  fees  of  the  plaintiff  in  prosecuting  his 
action  for  the  redress  of  his  injuries,  against  the  wrong-doer,  even 
where  there  are  mitigating  circumstances  not  amounting  to  a  justi- 
fication. 

In  the  case  before  us,  it  is  charged  in  the  petition  that  the  libel 
was  published  maliciously,  and  with  the  intention  of  injuring  the 
plaintiff  and  destroying  his  business,  and  that  the  defendants  con- 
federated together  for  this  purpose. 

The  testimony,  which  is  made  part  of  the  record  by  bill  or  excep- 
tions, certainly  tends  to  establish  the  charges  in  the  petition.  If 
the  charges  were  fully  proved,  which  was  left  to  the  jury,  enough 
was  shown  to  evince  an  intention  on  the  part  of  the  defendants  to 
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oppress  the  plain tifl  and  crash  oat  his  basiness ,  and  it  was  for  these 
that  he  sought,  and  for  which  the  law  entitled  him  to  recover, 
damages. 

On  the  other  hand,  while  the  testimony  did  not  make  a  JQstifica- 
tion  or  legal  excuse  for  the  acts  of  the  defendants,  intended  fco  show 
that  the  defendants  may  have  acted  under  a  misapprehension  aa  to 
the  main  facts,  and  which  the  plaintiff's  acts  may  have  lent  color  to, 
and  all  of  which  the  jury  was  instructed  to  consider  in  mitigation 
of  damages.  This  is  substantially  the  case  presented  in  Stevens  T. 
Handleyy  in  which  the  jury  was  instructed  to  allow  fall  compen* 
sation  —  to  make  the  plaintiffs  whole;  and  which  were  constrned 
to  include  their  counsel  fees.  This  case  seems  to  have  been  followed 
by  the  court  in  its  instructions  to  the  jury  in  the  case  before  ac 
The  clause  of  the  charge  excepted  to  is  not  drawn  with  accnracy 
and  fullness  of  expression  in  itself,  but  when  taken  in  connection 
with  the  whole  charge,  which  is  set  out,  we  do  not  find  it  erroneous; 
and  we  see  no  reason  to  apprehend  that  the  jnry  could  have  been 
misled  by  it  to  the  prejudice  of  the  defendants.  The  District 
Court,  therefore,  erred  in  reversing  the  judgment  of  the  Goart  of 
Common  Pleas. 

There  were  many  other  exceptions  taken,  and  assigned  for  error 
on  the  record,  all  of  which  we  have  considered  bat  find  no  errors  to 
the  prejudice  of  the  defendants  below. 

Motion  granted.  The  judgment  of  the  District  Court  reversed, 
and  that  of  the  Court  of  Common  Pleas  affirmed. 

Judgment  accordingly. 

BoYNTON,  J.  I  place  my  concurrence  in  the  decision  in  this 
case  on  the  ground  that  the  publication  of  the  defendants  below, 
set  out  in  the  petition,  being  shown  to  be  untrue,  is  a  libel.  I  am 
not  prepared  to  agree  that  counsel  fees,  in  any  action  in  tort,  con- 
stitute  a  proper  item  for  compensation  in  damages,  unless  th« 
case  is  one  in  which  the  jury  would  be  justified  in  awarding  puni- 
tive or  exemplary  damages. 

NoTB  BT  TBM  Rbportkr.— In  Amutnyng  ▼.  PCemm,  8  Cnarfce  (Towa),  90,  a  charge  thai 
oompensatory  damages  are  such  as  win  repay  the  ooets  and  trcrahle  of  the  suit,  and  of  din- 
proTing  the  defendant's  allegations,  was  held  correct.  In  Connecticut  the  doctrine  of  the 
principal  case  prevails.  TTelch  t.  Durant,  86  Oonn.  8S;  P7att  t.  Brown,  80  id.  886.  And 
so  In  Marshatl  ▼.  Bet)t«r,  17  Ala.  888,  an  action  for  malidons  prosecution,  the  court  said : 
**  We  can  readOy  perceive  the  Justice  and  good  sense  of  the  rule  which  requires  a  parfy 
who  wantonly  and  maliciously  abuses  the  process  of  the  court,  or  sues  out  an  attachment 
for  the  purpose  of  worrying  or  harassing  the  defendant  without  probable  cause,  to  make 
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CMd  his  kanst^aad  to.faniidiix>inpleto  raparatfon  andiBdemnlfy  for  the  iqjiuar  Usmalioe 
liAs  occasioned  ;  **  and  allowed  the  ooonflel  fees  of  the  defendant  in-the^origlnal  salt  ta  be 
proved  and  considered  by  the  juiy  in  estimating  the  damages.  Vr.  Sedgwidk  aays  (Meas. 
Dam.  marg.  p.  96),  *'  It  may  on  principle,  I  think,  be  considered  dear  that  in  cases  proper 
for  the  infliction  of  vindictive  or  exemjplaiy  damages,  tho  jury.  In  etrtiiwyiing  those  damages, 
have  a  right  to  take  into  their  consideration  the  probable  expense  of  the  litigation." 

On  the  other  hand  in  Barnard  v.  Puor^  21  Pick.  878,  an  action  of  trespass JTor  gross  neg- 
ligence, the  court  held,  that "  the  counsel  fees  and  other  expenses  of  prosecuting  tiierndt, 
not  included  in  the  taxed  costs,  cannot  be  taken  into  consideration  in  assessing  damages.** 
The  same  was  held  in  Lincoln  ▼.  Saratoffa  and  Schenectady  R.  B,  Ge.,  88  Wend.  496,  aa 
Action  on  the  case  of  negligence  for  personal  Injuries.  In  Day  v.  Woodtoorth,  18  How.  368, 
tsn  action  for  palling  down  a  dam,  the  court  say :  "It  is  true  that  damages  assessed  bj 
way  of  example  may  thus  indirectly  compensate  the  plaintilf  for  monfsy  expended  In 
counsel  fees ;  but  the  amount  of  these  fees  cannot  be  taken  as  the  measure  of  punish- 
nent,  or  as  a  necessary  element  in  its  infliction ."  To  the  same  effect  is  Welch  v.  The  SoutK- 
eautern  R.  R.  Co.,  12  8.  C.  (Rich.)  290.  In  Htek$  v.  FogtcTy  18  Barb.  668,  the  Supreme  Court 
of  New  York  held  that  it  was  error  for  the  judge,  in  an  action  of  slander,  to  charge  that  In 
awarding  damages  the  jury  might  take  into  consideration  the  expenaes  to  which  the  plain- 
tiff had  been  put  by  being  compelled  to  come  into  eoort  to  vindicate  Iter  charaoler.  SeSi, 
also,  Hoadley  v.  Watmn  (46  Vt.  889),  18  Am.  Rep.  197,  and  note,  19S. 

In  New  York  the  jury  are  allowed  to  be  told  what  amount  of  damages  will  cany  eoste. 
JSIIott  V.  Browm,  8  Wend.  500 ;  Waffie  ▼.  DOlenbeek,  SB  N.  Y.  68.  In  IBni^and  the  dedsloiiB 
«re  conflicting.  The  contraxy  of  the  New  Yoik  rule  was  held  in  Levy  v.  MUne,  18  Moova, 
418  ;  4  Ring.  196  ;  and  per  Bramwxll,  B.,  in  KUnuire  v.  AhdnolaK,  87  L.  J.  Ex.  807 ;  and  a 
noeut  case  of  Bradlauati  v.  Brooto,  at  ntsl  prius;  while  the  New  York  rule  was  agreed 
to  by  Pollock,  C.  B. ,  in  KUmore  v.  Abdoolah,  supixt,  and  in  Wakdin  v.  Morria,  8  F.  &  F. 
IK.  In  Waffle  v.  Dtnenbedu  ntpra,  the  Supreme  Gourt  (80  Barb.  186),  considered  that  their 
decision,  which  was  consonant  with  that  in  the  Court  of  Appeals  In  the  same  case,  was  not 
in  conflict  with  .SZcfcs  v.  FotUr,  supra,  for  there  **  the  law  legulaling  coats  and  the  ques- 
tion of  punitive  damages  were  not  alluded  to ;  '*  and  that  the  court  there  said  correctly 
thait  **  EBtatt  v.  Brown^  however,  has  no  application  to  the  qoestton  we  are  oonsideriDg.** 
This  dxmwB  the  dlstipoOon  between  cottB  and  aaamlfea. 


JOHITSON'  T.  ShABP. 

<ai  Ohio  St.  811.): 

Fbreign  aaignmeni  —  deUwry  by  tnaU — eomity. 

H,,  a  resldeiit  of  this  State,  and  a  creditor  of  W.,  who  nwided  in  the  State  ol 
MisBoari,  prepared  and  sent  to  W.,  for  execution,  a  deed  of  aesignmeut  to 
himself,  in  trust,  of  all  the  debtor's  property,  real  and  personal,  sitoate  in 
this  State,  "  for  the  benefit  of  all  his  creditors,  under  the  insolvent  laws  of 
Ohio,"  which  deed  W.  duly  executed  and  placed  in  a  post-office  in  the  State 
of  Mhwoul,  addressed  to  8.,  in  the  State  of  Ohio,  who  received  the  same  by 
due  course  of  mail,  and  immediately  entered  upon  the  execution  of  tlie  trust. 
Seldfihe  assignment  was  complete  and  effectual  to  pass  title  to  the  assignee, 
from  the  time  the  deed  was  placed  in  the  post-office,  as  against  subsequent 
attaching  creditors.* 

«8eePial7iev.  LMesr(440onn.lM)*  88Am.Sep.4fiB. 
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ACTION  to  recover  personal  property.    The  opinion  states  the 
case.    Judgment  for  plaintiff. 

Trainer  d  Cook,  for  plaintiff  in  error. 
Hays  it  McCauslin^  contra. 

McIlvaike,  J.  [Omitting  preliminary  considerations.]  The 
sole  question  in  the  case  is,  did  the  assignment  of  the  attached 
property  from  Wallace  to  Sharp  take  effect,  as  against  the  attach- 
ment of  the  plaintiff  in  error^  under  the  rules  of  the  common 
law? 

The  inquiry  therefore  arises,  first,  was  the  contract  of  assign- 
ment complete,  as  a  common-law  contract,  before  the  attachment 
was  levied  ?  The  record  shows  that  the  deed  of  assignment  was 
prepared  by  Sharp,  the  assignee,  who  was  a  creditor  of  the  assignor, 
and  a  resident  of  the  State  of  Ohio,  and  was  sent  to  Wallace,  the 
assignor,  who  was  a  resident  of  the  State  of  Missouri,  for  execution; 
and  that  Wallace  having  duly  signed,  sealed,  and  acknowledged  the 
same,  deposited  the  deed  in  the  post-office  at  BoUa,  in  the  State  of 
Missouri,  to  the  address  of  Sharp  in  the  State  of  Ohio,  at  the  hour 
of  7i  o'clock  A.  H.,  of  November  16, 1874,  which  was  seven  and  a 
half  hours  before  the  attachment  was  levied  upon  the  property. 
The  deed  was  received  by  Sharp  in  due  course  of  mail,  who  imme- 
diately entered  upon  the  execution  of  the  trust.  In  our  opinion 
the  assignment  was  complete  and  effectual  to  pass  title  to  the 
assignee,  eo  instanti,  that  the  deed  was  placed  in  the  post-office. 
By  that  act  the  assignor  ceased  to  have  control  of  it,  and  having 
placed  it  in  the  mail  for  Sharp,  the  assignee,  who,  by  his  previous 
conduct,  had  consented  to  accept  the  trust,  the  possession  of  the 
carrier  must  be  regarded  as  the  possession  of  the  assignee.  This 
view  is  sustained  by  the  following  authorities:  Prince  v.  Yates,  2 
Tread.  770;  Dargan  v.  Richardson^  2  Cheves,  197;  Merrills  v.  Svrift^ 
18  Conn.  257;  McKinney  v.  Rhoads,  6  Watts,  343;  Smith  v.  Bank 
of  Washington,  5  Serg.  &  R  318;  Shnbar  et  al  v.  Winding,  2  Cheyea, 
218;  Wilt  V.  Franklin,  1  Binn.  502;  Skipwith  v.  Cunningham^  8 
Leigh,  271;  Read  v.  Robinson,  6  Watts  ft  Serg.  329. 

The  next  inquiry  is,  whether  the  assignment,  being  executed  in 
Missouri,  of  property  situated  in  Ohio,  was  effectual  to  pass  title  as 
against  subsequent  attaching  creditors  in  the  latter  State  ? 

The  proposition  involved  in  this  inquiry  is  somewhat  analogous 
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to  the  conflicting  claims  arising  under  our  attachment  laws  and  a 
foreign  bankrupt  assignment ;  but,  in  our  judgment,  the  solution 
of  the  question  before  us  cannot  be  determined  by  the  weight  of 
the  authorities  upon  the  latter;  and  chiefly  for  the  reason  that  the 
principle  of  comity  should  be  recognized  in  a  greater  degree 
between  the  members  of  our  Union,  which  are  subject,  under  the 
general  government,  to  a  common  system  of  bankrupt  laws,  than 
between  our  own  and  foreign  governments  with  whom  we  sustain 
no  such  intimate  governmental  relations. 

It  must  be  conceded,  that  the  decided  weight  of  authority,  in 
this  country,  is,  that  our  courts  will  not  subject  our  citizens  to  the 
inconvenience  of  seeking  dividends  under  a  foreign  assignment  in 
bankruptcy,  when  they  have  the  means  of  satisfying  their  claims 
at  home;  and,  possibly,  the  same  may  be  said  when  the  preference 
is  sought  over  any  involuntary  assignment  of  the  debtor's  property, 
mode  in  invitum  or  by  operation  of  law. 

But  it  appears  to  us  that  a  different  rule  should  be  maintained 
where  a  voluntary  assignment  is  made  in  one  State  of  the  Union  of 
property  situate  in  another,  and  in  conformity  with  the  policy  and 
requirements  of  the  laws  of  the  latter  Sfcate.  The  common  right 
of  every  one  to  dispose  of  his  property  wherever  he  may  be,  and  a 
reasonable  acknowledgment  of  the  principle  of  comity,  which 
should  exist  between  sister  States  of  this  Union,  would  seem  to  1*0* 
quire  a  different  rule,  and  such  doctrine  has  been  recognized  iu 
several  of  the  States.  Hanford  v.  FainSy  32  Vt  442  ;  Farrington 
V.  Alleny  6  E.  I.  449;  Law  v.  MillSy  18  Penn.  St.  185;  Varnam  v. 
Camp,  1  Green,  326;  Moore  v.  Bonmll,  2  Vroom,  90;  CaskieY* 
Webster,  2  Wall.  Jr.  131;  Bhohn  v.  Cleveland,  5  Mason,  174;  Moore 
'  V.  Willett,  35  Barb.  663. 

In  our  own  State,  it  was  held  in  Sortwell  v.  Jetceti,  9  Ohio,  180, 
that  an  assignment  made  by  an  insolvent  debtor,  residing  abroad, 
of  lands  situate  in  Ohio,  will  not  be  superseded  by  a  subsequent 
foreign  attachment  and  in  Fuller  v.  Steiglitz,  27  Ohio  St.  355;  22 
Am.  Rep.  312,  it  was  held  that  an  assignment  of  a  chose  in  action 
by  a  foreign  insolvent  debtor  for  the  benefit  of  his  creditors  passed 
the  title  and  right  of  action  to  the  assignee,  as  against  a  subse- 
qaently  matured  cross-demand  held  by  the  debtor  in  this  State. 

It  is  true,  that  great  contrariety  of  opinion  on  this  general  sub- 
ject has  been  expressed  by  the  courts  of  this  country,  but  on  the 
whole,  we  think,  that  Mr.  Wharton, in  his  work  on  the  Conflict  of 
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Law^  g  .363»  hae  fairly  aitated  the  view  most  fully  fiastained, 
in  tbBBB  words:  ^'  We  niay^  tiierefore,  hold  it  to  be  the  law  in  the 
United  States,  tfast  aa  assignment  made  in  one  State  of  personal 
j)at>perty  in  another  (suoh  property  not  being  in  transit  or  following 
the  owner's  .person),  passes  no  title  to  snoh  properly  as  against 
attaching  crediixMs  of  the  assignor,  such  creditors  being  domiciled 
in  the  latter  Staite,  "when  suoh  assignment  is  invalid  by  its  laws." 
.And  we  think  ihe  implication  arising  from  the  language  quoted  is 
also  sustained  by  weight  of  current  authoritieSy  namely:  that 
if  Bttoh  assignment  be  yalid,  or,  in  other  words,  be  in  harmony 
with  the  laws  of  .the  State  where  the  property  is  situated,  the  title 
jiafl8es,.and  the  rights  of  the  assignee  should  be  protected  against 
^tthsequeiLt  attaehiag  creditors. 

Thene  is  jmother  ground,  howerer,  upon  which  the  assignment 
jriiould  be  pne&cred  to  the  attadhment  in  this  case.  The  assignee 
was  a  creditor  of  the  assignor  and  a  resident  of  this  State.  The 
B«nditioia  of  the  trust,  as  well  as  the  form  of  the  assignment,  was 
in  strict  oontfovmity  to  the  policy  and  laws  of  this  State;  and  by 
the  express  terms  of  Ihe  assignment  the  trust  was  to  be  adminis- 
tered **  tar  the  benefit  of  all  his  (the  assignor's)  creditors  under 
the  insolrent  lawB  of  the  State  of  Ohio."  Now,  surely,  under 
these  conditions,  the  assigned  property  also  being  in  this  State, 
there  oau  be  no  good  reason  found,  why  the  courts  of  this  State 
ahould  Tef use  to  iwsognize  and  administer  this  trust  for  the  bene- 
ficiaries in  as  full  and  ample  a  manner  as  if  the  assignment  had 
been  executed  in  this  State  or  by  a  resident  of  this  State.  Surely 
the  rights  and  conTeniences  of  our  own  citizens  under  such  an  ae- 
^gnment  should  not  be  deferred  to  those  of  a  subsequent  attach, 
ing  creditor  residing  in  another  State. 

Judgment  affirmed. 


DBC£MBEB  TERM,  1877.  S8& 


Thft  Ammon  Tniwiramw  GompMi^  w*  ^l9aiL 


The  Ahazok  Iksttbaitge  OoMFAinr  t.  Wael. 

(noiiia8i.aB8«) 

Imurance — knotoUdge  of  agwU — estoppel* 

A  policj  of  iiuaTaaoe  ioBiied  to  a  mortgrngee  eoaitaiiied  &  sttpvlatloii  that  It 
any  change  took  plaoe  in  the  title  or  poflaoaeion,  the  policy  ihoaM  be  ▼eid* 
Witbont  the  knowledge  of  the  company,  the  owner  aold  and  eonveyed  the 
property  and  satisfied  the  mortgage.  Held,  that  a  sabse^aent  assignment 
of  the  policy  by  the  mortgagee  to  the  parchaser,  and  a  verbal  agreement 
between  the  latter  and  an  agent  of  the  company,  having  power  to  make 
contracts  and  issue  policies,  that  such  assigned  policy  shall  lurrs  the  force 
and  efiect  of  a  new  policy  to  the  pardiaser,  will  bind  iStut  company, 

MOTION  for  leave  to  file  petition  in  error.  Action  on  policy  of 
fire  insurance  on  property  of  Hamilton.  Parker  was  agent 
of  the  Amazon  Insurance  Company,  with  fall  power  to  receive  pro* 
posals  for  insurance  against  loss  or  damage  by  fire  or  lightning, 
and  to  maice  insurance  by  policies  of  the  company,  countersigned 
by  himself  as  such  agent,  and  to  renew  the  same,  assent  to  assign- 
ments or  transfers,  and  in  all  other  matters  and  things  to  attend 
to  the  business  and  duties  of  the  agency,  in  manner  and  form  pre- 
scribed by  the  company.  As  such  agent  he  issued  a  policy  tn  Gil- 
lespie, as  mortgagee  of  said  property.  Hamilton  afterward  con- 
veyed the  property  to  Wall,  and  received  in  exchange  a  farm  in 
Ohampaign  county,  Ohio.  WaU  desiring  to  have  the  property 
unincumbered,  induced  Oillespie  to  take  in  lieu  of  his  mortgage,  a 
mortgage  on  the  Champaign  county  farm,  and  assign  his  policy^ 
to  Wall.  Subsequently  the  insured  property  was  bumped.  Tha 
opinion  states  the  other  facts.     Wall  had  judgment. 

Long^  Kramer  £  Kramer,  for  the  motion .  The  assignment  by 
Oillespie  to  Wall,  and  the  consent  of  Parker  thereto,  does  not 
make  a  new  policy,  nor  change  the  original  memorandum  of  the 
insurance.  Bates  v.  Equitable  Ins.  Co.,  10  Wall.  33;  Eastman  v. 
Carroll  County  Ins.  Co.,  45  Me.  307;  Smith  v.  Saratoga  Co.  Im.  Co.^ 
8  Hill,  510;  Fbgg  v.  Middlesex  Ins.  Co.,  10  Cush.  337. 

Lipman  Levy,  contra. 

Okby,  J.    [Omitting  a  minor  question.]     The  strongest  objec* 
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tion  to  a  recoverj,  no  doubt,  is,  that  the  property  was  sold  and 
conveyed  to  Wall;  that  Oillespie  accepted  a  mortgage  from  Hamil- 
ton, on  a  farm  in  Ohampaign  county,  in  lien  of  his  mortgage  on 
the  mill;  that  this  was  done  without  the  knowledge  or  assent  of 
the  insurance  company  or  its  agent;  that  by  the  terms  of  the  policy 
it  became  Yoid  when  there  was  a  change  in  the  title  or  possession 
of  the  property;  and  that  where  a  policy  is  terminated  in  this  way 
without  notice  to  the  insurer,  and  without  his  fault,  such  insurer 
may  retain  the  unearned  premium;  so  that  there  would  be  no  con* 
sidcration  for  the  agreement  with  Wall.  We  need  not  decide  how 
tenable,  under  other  circumstances,  this  position  might  be;  for,  as 
we  have  seen.  Wall  desired  insurance  on  the  property,  and  it  was 
quite  immaterial  to  him  whether  he  obtained  it  through  a  new 
policy  or  by  an  assignment  of  the  policy  issued  to  Gillespie.  The 
exact  condition  of  the  property  —  the  conveyance  to  Wall  and  the 
new  mortgage  to.  Oillespie  —  was  fully  explained  to  Parker,  the 
agent,  and  with  such  knowledge  he  agreed  that  Gillespie's  policy, 
when  assigned  to  Wall,  should  have  the  force  and  efFect  of  a  new 
policy.  Wall,  believing  Parker's  statement  that  this  was  the  proper 
course,  relied  and  acted  on  it  Under  such  circumstances,  how* 
ever  the  transaction  may  be  viewed,  it  is  very  clear  that  the  com* 
pany  is  estopped  to  deny  such  act  of  its  agent.  Wood  on  Ins^ 
§  407;  Pratt  v.  New  York  Central  Ins.  Co,,  55  N.  Y.  506;  14  Am. 
Bep.  304;  ^t7ia  Ins,  Co.  v.  Olmstead,  21  Mich.  246;  4  Am.  Bep. 
483.  This,  of  course,  is  opposed  to  CockeriU  v.  Cincinnati  Mut.  Ins. 
Co.y  16  Ohio,  148.  But  that  case,  holding  that  verbal  agreements 
with  respect  to  insurance  are  invalid,  is  virtually  overruled  in  the 
Dayton  Ins.  Co.  v.  Kellyy  24  Ohio  St  345;  15  Am.  Bep.  612.  And 
see  Relkf  Fire  Ins.  Co.  v.  Shaw,  94  XJ.  S.  674;  Wood  on  Ins.  10; 
May  on  Ins.  41;  Flanders  on  Ins.  118. 

[Omitting  a  minor  question.] 

Mciion  mwrruM. 
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Seal — gift  of  land  by  uruealed  inahtiment — power  of  equUy  to  ejfeeiuate, 

A  court  of  equity  will  effectuate  a  gift  of  lands  by  a  father  to  Mb  child,  evi- 
denced only  by  an  unaealed  instrument  delivered  to  the  child. 

SUIT  to  compel  a  conyeyance  of  land.    The  opinion  states  the 
facts. 

William  P,  Hubbard,  for  appellant 

Joseph  ff,  Pendleton,  for  appellees. 

Obeen,  J.  Mary  Marling  and  Elizabeth  Marling  brought  a  snity 
in  chancery,  in  the  Oircnit  Court  of  Ohio  county,  in  1873,  against 
their  father,  Elijah  Marling,  to  compel  him  to  convey  to  them  a 
certain  farm,  in  that  county.  It  appears  that  in  1845,  Elijah  Mar- 
ling bought  this  farm  of  Hardesty,  and  it  was  conveyed  to  him ; 
that,  shortly  thereafter,  he  put  his  said  daughters  in  possession 
thereof  and  they  have  ever  since  lived  upon  this  farm.  On  May 
3,  1863,  in  consideration,  only,  of  his  love  and  affection  to  them, 
he  executed  and  delivered  to  them  this  paper  : 

^'  I  sine  all  my  interest  and  claim  unto  Mary  Marling  and  Eliz- 
beth  Marling,  the  farm  they  now  live  on,  coled  the  Harsty  farm,  as 
witness  my  hand  and  seh  Elijah  Mablikg.^' 
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The  Oircuit  Court  of  Ohio  oounij  ordered  Elijah  Marling  to  \ 

execate,  with  special  warrant;  of  title^  a  deed  of  said  farm  to  them. 
From  this  decree^  Elijah  Marling  has  appealed  to  this  court 
.  The  question  presented  to  this  court  for  the  first  time  is, 
whether  a  court  of  equity  should  furnish  its  aid  in  making  effect- 
ive a  gift,  of  land,  by  a  father  to  his  child  where  the  gift  is  evi- 
denced by  an  unsealed  instrument,  executed  by  the  father,  and 
formally  delivered  to  the  child. 

Where  there  is  no  consideration  of  any  kind,  the  courts  have 
decided  that  where  a  trust  i&  actually  created,  and  the  relation  of 
trustee  and  cestui  que  trust  established,  a  court  of  equity  will,  in 
favor  of  a  volanteer,  enforce  the  execution  of  the  trust ;  although 
it  will  not  create  a  trust,  or  establish  the  relation  of  trustee  and 
cestui  que  trust,  by  giving  effect  to  an  imperfect  conveyance  in  favor 
of  a  volunteer.  Ellison  y,FlKsony6  Ves.  Jr.  656  ;  1  Lead.  Gas.  in  Eq. 
199.  It  has  also  been  held  that  a  declaration,  by  a  party,  that  prop- 
erty shall  be  held,  in  trust,  for  the  objects  of  his  bounty,  though  un* 
accompanied  by  any  deed  or  other  act  divesting  himself  of  the  legal 
eatate,  is  an  executive  trusty  and  will  be  enforced ;  and  if  the  prop- 
erty is  personal,  such  declaration  may  be  by  parol^  without  any 
writing.  Pye  £  Dubosty  ex  parte,  18  Ves.  Jr.  140  ;  McFadden  v. 
Jmkym^  1  Bare^  458  ;  s.  c,  1  Ph.  153.  A  court  of  equity,  m  suck 
cases,  not  being  governed  by  the  analogy  of  uses,  for  a  use  could  noi 
arise  by  parol  agreement,  mthmit  a  d&^,  except  where  the  consider* 
ation  is  voluble,  Jones  v.  Mbrleyy  12  Mod.  161.  When  the  con- 
sideration is  meritorious,  such  as  the  obligation  of  a  parent  to  pro- 
vide for  his  child,  will  a  court  of  equity  establish  the  relation  of 
tvostee  aaid  the  cestui  que  trust,  by  giving  effect  to  an  imperfect 
Qonveyance,  or  by  enforcing  the  specific  performance  of  an  eieca* 
tory  agreement?  There  are  expressions  in  the  opinion  of  Lord 
Elbok,  in  the  case  of  Mlison  v.  Ellison,  and  of  Lord  Thuhlow^ 
in.  the  case  of  Colman  y.  SarreR,  1  Yea.  Jr.  50,  which  show  thafc 
they  supposed  a  court  of  equity  would,  in  such  case,  afford  aid,  H, 
the  conflideration  was  meritorious;  though  this  question  waa  not 
before  the  court  in  these  cases.  And  in  the  case  of  Ellis  v.  Nimmo^ 
L.  ft  6.  temp.  Sugd.  333 ;  10  Cond.  Eng.  Ch.  534,  Lord  Sugbsit 
decided  this  question  in  the  affirmative,  after  the  most  mature  con- 
sideration. In  that  case  the  father,  John  Nimmo,  agreed  with  hia 
son  in  law,  Brabazon  Ellis,  that  he  would  settle  upon  his  daughter, 
Mrs.  Ellis,  £50  a  year,  during  her  life,  to  be  raised  out  of  a  certain 
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Miaie  ovned  by  him.  The  agseement  waa  leduoed  ta  writing  and 
signed  by  John  Niranio»  but  not  sealed.  The  Lord  Chaooellor  says: 
<*In  this  case  the  qoeetioais,  whether  the  consideration  is  sufficient 
to  snpport  a  postpsuptial  agreement  in  writing,  entered  into  by  a 
father  in  favor  id  his  child.  I  shonld  say  the  agreement  ought  to 
be  specifically  ezecnted,  if  we  look  back  we  diall  find  what  was  the 
consideration  necessary  to  raLse  a  use  before  and  after  the  statute.'' 
In  Gilbert  on  Uses,  92,  it  is  laid  down,  ^4f  a  man,  in  considera- 
tion of  natural  love  and  affection,  covenants  to  stand  seized  to  the 
use  of  his  son  or  brother,  nephew  or  consin,  this  is  a  good  use.'' 
Upon  a  covenant  to  stand  seized  for  the  benefit  of  a  wife  or  child, 
equity  held  such  a  consideration  sufficient  to  bind  the  estate.  That 
was  a  use  before  the  statute;  that  use  the  statute  executed  and 
turned  into  a  possession;  still  it  rested  upon  the  original  equity. 
A  covenant  to  stand  seized  was  merely  an  agreement  founded  on  a 
good  or  meritorious  consideration,  and  the  statute  executed  the 
agreement. 

But  though  covenants  to  stand  seized,  before  the  statute,  were 
mere  contracts,  which  equity,  specifically,  enforced,  yet  as  the 
statute  operated  upon  them,  they  were,  at  once,  distinguished  from 
mere  agreements  or  contracts,  resting  in  fieri,  to  settle  an  estate, 
jjost  as  bargains  and  sales,  which,  before  the  statute,  were  contracts 
to  sell,  became  actual  conveyances  by  force  of  the  statute,  and  were 
not  confounded,  after  the  statute,  with  simple  contracts  to  sell;  and 
which,  from  their  nature,  could  not  be  deemed  executed.  How  far 
the  consideration,  which,  before  the  statute,  was  sufficient  to  sup- 
port a  covenant  to  stand  seized,  or  a  bargain  and  sale,  could  sustain 
a  contract,  to  sell  or  settle  an  estate,  since  the  statute,  so  as  to 
enable  equity  to  specifically  enforce  it,  has  been  the  subject  of 
much  judicial  investigation.  In  Fothergill  v.  FothergiUy  Preem.  Ch. 
256,  it  was  held  '^  that  whenever  a  conveyance  was  made  upon  a 
good  consideration,  if  there  be  any  defect  in  the  execution  of  ifc, 
that  this  court  hath  always  supplied  the  defect;  and  though  pro- 
visions for  a  wife  and  children  after  marriage  are  not  valuable 
considerations,  yet  they  are  good  considerations,  and  were  always 
helped  in  this  court."  la  Ohapman  v.  Oibsouy  3  Bro.  C.  C.  229,  a 
surrender  was  supplied  in  favor  of  the  wife  against  the  heir  at  law^ 
Lord  Altanl^y  saying,  that  he  thought  the  execution  of  a  power 
and  a  surrender  of  a  copyhold  go  hand  in  hand,  precisely  on  the 
same  giound.  Now  equity  always  assists  a  defective  execution  of 
Vol.  XXVn  —  68 
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a  power  yolontarily  executed  in  favor  of  a  wife  as  depending  upon 
the  natural  obligation.     But  the  court  did  not  treat  eyery  con* 
1  eideration,  which  would  have  raised  a  use  before  the  statute,  as 
'  49ufficient  to  justify  its  interference  after  the  statute. 

In  Waits  v.  Buttaa,  1  P.  Wms.  60  (a  case  found  fault  with  by 
Lord  Habdwiokb  in  Oaring  v.  Ifiash,  3  Atk.  189) ,  a  voluntary  con- 
veyance to  a  brother  of  the  half  blood,  defective  in  law,  was  made 
good  in  equity.  The  Lord  Keeper's  opinion  was  that  as  a  cestui 
que  usBy  before  the  statute  in  such  case,  could  have  compelled  an 
execution  of  the  use,  in  a  court  of  equity,  so  would  this  imperfect 
conveyance  raise  a  ti*u8t,  in  respect  of  the  consideration  of  blood, 
Andy  consequently,  ought  to  be  made  in  good  equity.  The  principle 
was  correct  Lord  Hardwickb  thought,  but  it  was  carrying  it  too 
far  ;  for  it  would  carry  it  to  the  remotest  blood,  that  could  raise  a 
nse  in  law,  and  which  this  court  does  not  regard  ; "  the  Chancellor 
then  reviews  the  cases  of  Stephens  v.  TVueman,  1  Ves.  Sen.  73  ; 
Goring  v.  JVo^A,  supra;  Osgood  v.  Strode,  2  P.  Wms.  249 ,  Colman 
V.  Sarrely  3  Bro.  C.  C.  128  and  1  Ves.  Jr.  50,  and  concludes  thus  : 
^'In  my  opinion,  the  contract  should  be  specifically  executed, 
though  I  have  great  hesitation  in  laying  down  this  principle,  and 
took  time  to  consider  it  further. ''  And  two  months  afterward, 
having  maturely  considered  the  subject,  he  says  :  ^*  The  question 
is,  whether  an  agreement,  for  a  meritorious  consideration,  resting 
in  fieri,  is  such  a  contract  as  a  court  of  equity  will  enforce. 

^'I  stated  on  a  former  occasion  that,  before  the  statute,  the 
<;ourts  compelled  the  specific  performance  of  agreements,  for  valu- 
able or  meritorious  considerations  ;  and  they  viewed  meritorious 
considerations  in  a  very  favorable  light,  holding  them  to  include, 
not  merely  a  wife  or  a  child,  but  some  collaterals,  as  a  brother, 
nephew  or  cousin.  A  covenant  tx)  stand  seized  was  a  mere  con-* 
tract  or  agreement  by  a  person  to  settle  or  hold  his  estate  fot 
the  benefit  of  his  family  ;  and  a  meritorious  consideration  alone, 
without  a  valuable  consideration,  was  sufficient  to  support  such  s 
contract.  Afterward  came  the  statute  for  transferring  uses  inta 
possessions.  That  statute  made  no  other  change  than  that  of  trans* 
ferring  or  turning  the  use  into  a  possession,  which  carries  the  legal 
right  Kow  in  that  view,  the  statute  operated  on  the  original  consid- 
eration. In  the  case  of  bargains  and  sales,  the  use  is  still  raised, 
by  reason  of  the  old  doctrines ;  money  or  rent  was  sufficient  to 
raise  such  a  use  upon  a  bargain  and  sale,  which  was  originally  a 
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contract  for  sale,  in  a  lease  executory.  Equity,  before  the  statute, 
raised  the  use,  and  after  the  statute,  the  use  was  operated  upon  by  the 
statute.  Covenants  to  stand  seized  were  quaintly  called  conyeyances 
not  operating  by  transmutation  of  possession.  The  further  inter- 
ference of  equity  would  seem  to  have  been  excluded,  but  the  gen- 
eral voice  being  in  favor  of  uses,  modes  were  invented  for  their 
re-introduction,  in  spite  of  the  statute,  and  the  statute  itself 
simply  operated  to  introduce  new  modes  of  conveyance,  which 
would  carry  the  legal  estate.  But  this  did  not  interfere  with  the 
ancient  equities,  or  the  operation  of  the  statute  upon  them  : 
suppose  a  bargain  and  sale,  in  consideration  of  iSve  shillings,  the 
statute  would  operate  on  that,  and  vest  the  legal  estate,  because 
there  was  a  valuable  consideration,  and  equity  did  not  inquire  into 
the  amount  of  it.  It  became  a  form  of  conveyance.  Now  if,  since 
the  statute,  it  could  be  shown  that  five  shillings,  which  is  a  mere 
nominal  consideration,  was  the  only  one,  the  court  would  set  aside 
the  conveyance,  and  look  into  the  real  merits  of  the  original  trans- 
action being  still  open  to  investigation  in  this  court,  so  that  the 
conveyance,  as  such,  still  operates,  by  force  of  the  original  equity, 
that  the  consideration  was  sufficient,  and  yet  a  court  of  equity  may 
set  aside  the  conveyance,  because  it  deems  the  consideration  insuf- 
ficient 

As  regards  covenants  to  stand  seized,  they  remain,  as  before  the 
statute,  mere  agreements  to  hold  the  estate  for  the  benefit  of  the 
settlor's  family.  In  Watis  v.  Bullas,  1  P.  Wms.  60,  the  Lord 
Keeper,  who  had  then  recently  come  out  of  a  court  of  law,  seemed 
inclined  to  impart  the  opinions  then  formed  into  equity,  and  he 
enforced  a  conveyance  in  favor  of  a  brother,  of  the  half  blood. 
Lord  Habdwicke  found  fault  with  that,  and  it  certainly  was  carried 
too  far,  but  the  principle  is  correct,  and  there  is  no  reason  why 
equity  should  not  now  execute  an  agreement  in  the  same  manner, 
as,  before  the  statute,  it  would  have  compelled  an  execution  of  the 
use,  provided  it  be  within  the  proper  limits  ;  for  instance,  a  provis- 
ion for  a  wife  or  child,  defective  execution  of  powers  are  said  to  be 
analogous  to  this  case.  Such  defective  executions  and  defective 
surrenders,  of  copyholds,  strictly  depend  upon  the  same  rales. 
Kow  in  these  cases,  the  court  executes  the  intention  of  the  settlor, 
either  against  his  representatives  or  the  person  taking  the  estate, 
in  default  of  a  valid  execution  of  the  power  or  surrender  of  the 
oopyholds,  when  there  is  a  good  consideration.    If  there  be  such 
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a  consideTation,  the  party  taking  the  estate  is  not  permitted  to  reljr 
upon  the  defect;  bat  the  conrt  will  efiectoate  the  intention  of  Om 
settlor^  and,  speaking  generally,  this  equity  is  enforced,  not  against, 
the  settlor  himself,  but  in  his  favor,  that  is  in  the  execution  of  his. 
intention,  and  at  the  expense  of  a  third  party.  That  rule  is  no^ 
settled.  Bat  this  case  does  not  rest,  exactly,  on  the  same  grounda 
as  defective  execations  of  powers,  as  in  cases  like  the  present^ 
there  is  a  contract;  whereas  the  former  do  not  arise  ont  of  a  contract^ 
but  depend  upon  an  intention  to  settle.  In  all  such  cases,  however^ 
the  court  requires  a  sufficient  consideration,  and  I  find  a  provibion 
for  a  wife  or  child  is  held  a  meritorious  consideration,  proper  ta 
call  into  action  the  power  of  a  court  of  equity,  in  aid  of  a  defectiye> 
'  execution  or  surrender.  Now  in  my  opinion  it  makes  no  difference 
whether  that  power  is  required  to  aid  a  defective  surrender,  or  to 
enforce  an  agreement  in  fieri  ;  in  each  case  a  sufficient  considera* 
tion  is  necessary  to  enable  the  court  to  act ;  in  the  one  case  it  has 
been  established  what  is  a  sufficient  consideration,  and  that  must 
apply,  equally,  to  the  other  case. 

"  I  have  before  me  a  contract,  which  I  am  bound  to  enforce,  it 
there  is  a  sufficient  consideration.  The  consideration  is  such  as 
would  enable  the  court  to  remedy  even  a  defective  settlement^ 
where  there  is  no  contract.  I  think  it,  a/or^fori,8ufficient  to  sus-- 
tain  an  actual  contract,  and  I  shall,  therefore,  decree  a  specifia 
performance  of  the  agreement.'^ 

The  authority  of  this  case  was,  however,  weakened  by  the  casa 
of  Dillon  V.  Coppin,  4  Myl.  &  Cr.  647,  18  Eng.  Ch.  E.  646.  It 
was  the  case  of  an  imperfect  transfer;  and  the  circumstances  did 
not  indicate  an  absolute  intention  of  the  parent  to  make  it  The 
father  retained  the  deed  in  his  possession,  during  his  life,  and  had 
indorsed,  on  an  envelope  on  the  deed,  that  it  was  to  be  given  to 
his  daughter.  The  case  was  also  between  children  of  the  same 
testator.  It  was  also  further  weakened  by  the  decision  of  Jefferjfs 
V.  Jefferffs,  1  Cr.  &  Ph.  138;  18  Eng.  Ch.  R.  137.  The  case  wa* 
that  of  a  child,  to  whose  use  the  father  had  covenanted  to  surrender 
a  copyhold,  against  the  wife,  to  whom  he  had  devised  it;  and  who,, 
after  his  death,  had  been  admitted.  The  two  claims  were  equally 
mentorions  —  the  children  and  the  widow.  The  court  refused  its 
aid.  And  in  the  case  of  Moore  v.  Orofton,  3  Jo.  &  Lat  442,  Sir 
Edward  Sugden  found  himself  obliged  to  yield  to  the  current  of 
authority,  and  to  admit  EUis  v.  Nimmo  to  be  overruled.    He^ 
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bowever,  declared  tiiat  be  0till  thongbt  it  decided,  upon  somid 
l^rincipleB  of  equity.  Bat  the  tendency  of  American  aathoritiee  is 
to  sustain  the  principles  laid  down  by  Lord  SuaDBN  in  tbis  case. 

In  tbe  case  of  Thompson  y.  Thompson^  3  Miss.  737,  tbe  court  of 
appeals  cancelled  an  instrument  of  writing,  wbereby  a  fatber  gave 
to  bis  children  thirteen  negroes,  after  bis  death,  the  negroes  to 
remain  in  bis  possession.  Tbe  instrument  of  writing  was  not  under 
«eal,  and,  though  delivered,  it  was  alleged,  though  not  proven,  that 
it  was  an  imperfect  paper  to  be  held,  during  tbe  pleasure  of  tbe 
donor.  Tbe  court  say  that  their  decision  would  have  been  the 
same,  bad  tbe  instrument  been  a  deed.  In  Taylor  y.  Taylor^  2 
Humph*  597,  the  court  set  aside,  as  a  deed,  a  sealed  instrument, 
by  which  be  gave  to  bis  son  certain  slaves.  It  was  witnessed  and 
deposited  in  bis  trunk,  with  tbe  declaration,  made  to  several 
parties,  that  it  should  take  effect  at  bis  deatli,  but  not  before. 
Tbe  coui*t  declared  that  the  instrument  was  inoperative,  as  a  deed 
but  retained  tbe  case,  with  leave  to  the  son,  if  be  could,  to  have 
tbe  paper  propounded,  in  the  proper  court  as  a  wilL 

In  MartirCs  Adtnr.  v.  lianmey^  5  Humph.  349,  a  deed  of  gift  was 
found  amongst  tbe  papers  of  a  dead  man,  executed  by  him  to  his 
daughter,  and  witnessed;  there  was  no  evidence,  from  bis  conduct 
or  declarations,  that  be  considered  tbe  act  complete  when  be 
acknowledged  tbe  deed;  tbe  court,  therefore,  held  tbe  property  to 
belong  to  tbe  administrator  of  tbe  fatber.  But  in  tbe  case  of  Ora- 
ham  £  Co.  v.  Lambert,  5  Humph.  595,  tbe  father  executed  to  his 
daughter  an  absolute  conveyance  of  all  bis  negroes  and  other  per- 
«onal  property,  retaining  a  life  estate  to  himself ;  at  tbe  same  time 
be  took  from  her  a  bond,  to  her  brothers  and  sisters,  agreeing 
to  divide  this  property  equally  among  them,  herself  included,  at 
ber  father's  death.  He  subsequently  surrendered  tbis  bond  to  her, 
«be  retaining  tbe  deed.  Held,  that  tbe  bond  and  deed  together 
constituted  a  conveyance  and  settlement  of  bis  negroes  and  other 
property,  on  all  bis  children,  which  is  supported  by  the  considera* 
tion  of  love  and  affection;  and  tbe  bond  could  not  be  surrendered 
without  tbe  consent  of  those  for  whose  use  it  was  made. 

In  re  OampbdVs  estate,  7  Barr,  101,  an  uncle  directed  a  promia* 
flory  note  to  him  of  a  nephew,  to  be  given  up  or  destroyed,  but  it 
was  never  done.  Held,  that  the  nephew  was  not  thereby  released 
from  tbe  payment  of  tbe  debt  to  tbe  uncle's  administrator.  And 
in  H&nderaon^s  Admr,  t.  Hmtderson,  21  Mo.  879,  the  same  was  beM 
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when  a  father  had  directed  his  son's  note  to  be  surrendered,  bat 
which  had  not  been  done.  In  Kennedy*s  Exr.  v.  Ware^  1  Barr, 
445,  Chief  Justice  Gibok,  in  dehrering  the  opinion  of  the  court, 
held  that  an  equitable  assignment  of  a  choM  in  action^  in  consid- 
eration of  natural  love  and  affection,  is  Toid;  but  the  same  judge 
in  Dennison  v.  Goehring,  7  Barr,  179,  says,  **  But  even  if  it  were 
to  take  the  deed  to  be  not  a  conveyance  of  the  l^al  estate  in  trust, 
but  an  executory  agreement  to  create  a  trust,  it  is  far  from  clear 
that  the  result  would  be  different.  Natural  affection,  though  not 
a  valuable,  is  a  meritorious  consideration,  on  the  foot  of  which, 
an  agreement  by  a  father  to  secure  a  provision  for  his  child  has  been 
enforced  in  equity,  by  reason  of  the  obligation  of  parents  to  pro- 
vide for  their  offspring.  Thus  a  covenant  with  a  son  to  renew  a 
lease  was  enforced,  in  Husband  v.  Pollard,  cited,  2  P.  Wms.  467; 
and  in  Ooring  v.  Nash,  3  Atk.  189,  a  father's  covenant  to  settle 
an  estate  on  his  son  was  specifically  executed.  In  such  a  case,  a 
legitimate  child  is  not  held  to  be  a  volunteer,  though  it  was  held,  in 
FursaJcer  v.  Robifison,  Prec.  in  Oh.  475,  that  a  bastard  is  so.  In 
corroboration  of  the  principle,  may  be  mentioned  those  cases  in 
which  equity  has  supplied  the  surrender  of  a  copyhold  and  the 
defective  execution  of  a  power  in  favor  of  an  illegitimate  child." 

In  Pennington^s  Admr.  v.  Oitting^s  £zf\  2  Gill  &  Johns.  208, 
it  was  held  that  certificate  of  bank  stock,  indorsed  by  father  and 
delivered  to  a  son,  would  not  sustain  a  bill  in  equity  for  the  trans- 
fer of  the  stock.  The  court  says,  "  The  consideration  of  natural 
love  and  affection  is  sufficient  in  a  deed  ;  but  a  mere  executory  con- 
tract, that  acquires  a  consideration,  cannot  be  supported  on  the 
consideration  of  blood  or  natural  love  and  affection;  thei'e  must  be 
something  more ;  a  valuable  consideration,  or  it  is  not  good  and 
cannot  be  enforced  at  law,  but  may  be  broken  at  the  will  of  the 
party.  And  being  void  at  law,  chancery  cannot  sustain  and  enforce 
it."  But  in  the  case  of  Haines  v.  HaineSy^  Md.  Ch.  Decisions, 
133,  JoHNSOK,  Chancellor,  seemed  to  consider  that  a  court  of  equity 
should  deal  favorably  with  an  agreement  to  convey  land  by  a  parent 
with  a  child,  and  it  would  be  supported  by  a  slight  consideration, 
and  on  an  appeal  from  his  decision,  6  Md.  435,  the  Court  of  Appeals 
of  Maryland  held  that,  where  a  father  executed  a  written  contract 
under  seal,  whereby  he  agi*eed,  in  consideration  of  15  received,  to 
convey  to  his  daughter  a  tract  of  one  hundred  and  seventy  acres  of 
land,  of  which  he  had  put  her  in  possession,  a  court  of  equity 
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would,  on  her  application  based  on  hie  paper  alone,  decree  a  specifia 
performance. 

In  North  Carolina,  it  is  held  that  a  deed,  from  a  hnsband  to  a 
wife  for  slaves,  cannot  haye  the  effect  of  vesting  the  title  in  her, 
yet  it  amounts  to  a  declaration  of  trust  in  her  fiivor.  Huntly  y. 
Huntly,  6  Ired.  Eq.  514;  Oamer  v.  Oamery  Busb.  Eq.  1.  The  court 
in  the  last  case  quotes  from  Adams'  Equity,  approvingly,  *^  Al- 
though a  promise  made  without  a  valuable  consideration  is  void^ 
yet  if  an  intended  gift,  on  meritorious  consideration,  be  imperfectly 
executed,  and  if  the  intention  remains  unaltered,  at  the  death  of 
the  donor  thei'e  is  an  equity  to  enforce  it  in  favor  of  his  intention 
against  persons  claiming  by  operation  of  law,  without  an  equally^ 
meritorious  claim." 

In  the  case  of  HaysY.  Kershow,  1  Sandf.  Oh.  268,  the  Assist- 
ant Vice  Chancellor  says,  '^Covenants  and  agreements,  founded 
on  a  good  consideration,  or  oftentimes  expressed  on  a  meritor- 
ious consideration,  are  however  upheld  and  enforced  specifically 
in  this  court  And  it  has  been  a  mooted  question  whether 
collateral  consanguinity,  as  that  of  a  brother,  nephew,  niece,  etc. , 
was  not  a  meritorious  consideration.  I  think  it  is  now  settled 
upon  authority,  it  is  not.  In  the  case  before  us  (which  was 
a  voluntary  executory  agreement,  to  convey  to  a  niece),  there 
was  no  moral  obligation  to  provide  for  a  wife  or  children,  or 
a  parent;  and  there  was,  therefore,  no  such  good  or  meritorious 
consideration  as  will  induce  this  court  to  decree  the  perform- 
ance of  the  covenant  in  the  sealed  instrument  in  question,"  but 
he,  with  much  difficulty,  held  this  instrument  and  another 
executed  at  the  same  time,  taken  together,  might  be  construed  ta 
constitute  an  executed  trust,  and  as  such,  he  enforced  them.  And 
in  Bumi  v.  Winthropy  1  Johns.  Ch.  329,  the  Chancellor  says,  "  The 
grantor,  a  man  of  very  large  fortune,  was  bound  in  reason  and  jus- 
tice to  provide  for  his  mistress,  and  child  by  her.  The  innocent 
offspring  of  criminal  indulgence  has  a  claim  for  protection  and 
support,  which  a  court  of  equity  cannot  and  do  not  disregard." 
This  language,  however,  it  should  be  remembered,  was  used,  in  a 
case  in  which  he  held  that  a  trust  was  not  executory  but  exe- 
cuted. 

In  Kentucky,  by  a  series  of  decisions,  it  is  well  settled  that  a  volun- 
tary agreement,  by  a  father  with  a  child,  to  convey  land,  will  be  specif* 
ically  executed.   Mclntire  v.  Hughes,^  Bibb,  186;  Mohan  v.  Mahan,  7 
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B.Monr.679;  Bright  v.  Brigkt,  8  id.  194.  But  in  5i*/br<P«  Bmrs 
y.  McKeSy  1  Daua,  107  it  wsisdecided  that  such  volantary  agreement  in 
favor  of  a  nieoe  would  nofc  be  specifioally  enforced*  In  Mclniire  v. 
Hughes  the  court  uses  this  language  :  "  It  is  true  a  court  of  equity 
will  not  enforce  the  specific  execution  of  a  contract  which  is  merely 
voluntary  ;  but  the  obligation  by  Mclntire  to  his  son  is  evidently 
not  of  that  description. .  The  relation  between  them  of  father  and 
son  is  not  only  alleged  in  the  bill,  but  is  apparent  on  the  face  of 
the  obligation,  and  that  relation,  though  not  a  valuable  consider- 
ation, is  deemed  in  law  a  good  consideration. 

Under  the  statute  of  uses,  the  proximity  of  blood  between  the 
father  and  son  is  sufficient  to  support  a  covenant  by  the  former  to 
stand  seized  for  the  use  of  the  latter;  and  if  so  prior  to  the  statute  J 

it  must  have  been  a  sufficient  consideration  to  have  created  the 
use;  for  the  statute  could  only  operate  to  transfer  tlic  possession  to 
the  usop  where  there  is  a  use  created.  Now  a  use,  prior  to  the 
statute,  was  similar  to  what  is  denominated  a  trust  since.  It  gave  to 
the  cestui  que  use  no  right  to  the  thing,  but  it  gave  him  a  right  in 
equity  to  demand  the  thing.  And  prior  to  the  statute,  it  was  th'e 
common  practice  to  resort  to  a  court  of  chancery  to  enforce  the 
execution  of  a  use  as  it  still  is  to  enforce  the  execution  of  a  trust. 
The  inference  is,  therefore,  clear  that  proximity  of  blood  has  al- 
ways been  a  sufficient  consideration  to  warrant  the  interposition 
of  a  court  of  equity,  whei*e  there  was  no  other  circumstance  m 
the  case  which  forbade  such  interposition. 

Whether  if  the  contract  is  not  by  deed,  a  court  of  eqnity  would 
when  there  is  no  other  consideration  than  that  of  blood,  decree  its 
specific  performance,  is  not  material  to  decide;  nor  is  this  court  to 
be  understood  as  giving  any  opinion  on  that  point ;  for  in  this 
case  the  contract  is  under  seaL" 

In  Darli}igtQ7i  v.  JUcCoole,  1  Leigh,  36,  the  contract  sought  to  be 
enfoixsed  was  a  mere  verbal  one;  the  court  sajrs,  *^  There  is,  in  this 
case,  neither  a  valuable,  nor  a  meritorious  consideration,  without 
one  of  which,  a  court  of  equity  will  not  aid  a  defective  conveyance, 
much  less  enforce  a  bare  agreement,  eveu  were  it  in  writing; " 
though  this  is  an  obiter  dictum,  it  would  seem  from  it  that  the 
court  thought  that,  if  there  was  a  meritorious  consideration,  the 
court  would  enforce  a  contract  in  writing,  though  not  under  seal. 
In  Jones  and  Wife  v.  Obenchaifiy  10  Oratt.  259,  it  was  held  that  a 
deed  from  a  husband  to  his  wife,  conveying  to  her  all  his  property. 


JUNE  TEEM,  1876.  545 


Marling  ▼.  Marling. 


real  and  personal,  under  circumstances  showing  a  strong  meritor- 
ious consideration,  should  be  set  up,  in  equity,  against  a  nephew, 
the  heir  at  law,  o£  the  grantor. 

The  case  af  Skepard  t.  Shepardy  7  Johns.  Oh.  63,  is  referred  to 
by  the  court  as  a  similar  case,  and  we  have  seen  there  are  two  sim- 
ilar cases,  which  have  been  decided,  in  like  manner,  in  North  Car- 
olina. In  the  case  of  Caldwell  v.  Williams,  Bailey's  Eq.  175,  Chan- 
cellor Harpek  says,  "  Some  agreements  which  are  termed  Tolunfcary 
are  executed  in  this  court,  when  made  in  favor  of  a  wife  or  children; 
but  they  are  always  agreements,  by  deed  or  covenants ;  agreements 
under  seal,  which  imports  a  consideration,  and  renders  them  valid, 
at  law.  There  is  no  instance  of  an  agreement  being  enforced 
which  is  not  only  voluntary,  in  the  equity  sense  of  the  word,  but 
is  also  nudum  pactum.^^  But  this  was  a  mere  obiter  dictum^  as  the 
case  before  the  court  was  a  mere  verbal  contract 

It  would,  obviously,  be  impossible  to  reconcile  these  American 
cases.  But  we  may  safely  say  that  the  principles  laid  down  in 
EUisy,  NimmOy  by  Lord  Suqdeis",  are  approved  by  the  weight  of 
American  authorities. 

The  question  whether  a  voluntary  executory  agreement,  based  on 
a  meritorious  consideration,  must,  necessarily,  be  under  seal  before 
it  will  be  enforced,  specifically,  by  a  court  of  equity,  seems  to  be 
undecided.  We  propose  now  to  consider  this  question.  The  argu- 
ment, which  makes  the  aid  furnished  by  a  court  of  equity,  in  such 
cases,  to  depend  upon  whether  the  instrument  is  sealed  or  unsealed, 
is  thus  presented  by  Lewin  in  his  Treatise  on  Trusts,  95,  "  In 
regard  to  covenants  to  stand  seized  to  uses,  it  is  evident  that  mere 
meritorious  consideration  was  not  sufficient  ground  to  attract  the 
jurisdiction  of  the  court;  for  no  use  would  have  arisen  in  favor  of 
a  wife  or  child,  unless  there  had  been  a  covenant.  Lord  Chief  Jus- 
tice Holt  said  (12  Mod.  161),  if  a  use  were  without  transmutation 
of  possession,  the  use  then  does  not  arise  by  virtue  of  any  declara- 
tion or  appointment,  but  there  must  be  some  precedent  obligation, 
to  oblige  the  party  declaring  the  use,  which  must  be  founded  on 
some  consideration ;  for  a  use  having  its  foundation  on  grounds  of 
equity  could  not  be  relieved  in  chancery  without  transmutation  of 
possession,  or  an  agreement  founded  on  a  consideration — and 
therefore,  if  bargain  and  sale  was  made  of  a  man's  land,  on  pay- 
ment of  the  money,  the  use  would  have  arisen,  without  deed,  by 
parol;  but  if  the  use  was  in  consideration  of  blood,  then  it  would 
Vol.  XXVII— 69 
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not  arise  by  parol  agreement  withoat  a  deed;  becaase  that  agree* 
ment  was  not  an  obligatory  agreement  —  it  wanted  a  consideration, 
and,  therefore,  to  make  it  an  obliging  agreement,  there  was  neces- 
sity of  a  deed.  Thus  if  equity  be  governed  by  a  strict  analogy  of 
nses,  the  court  cannot  act  upon  meritorious  consideration,  when 
the  contract  is  by  parol,  though  when  the  contract  is  under  seal  the 
analogy  applies."  This  reasoning  is  unsatisfactory  ;  for  a  court  of 
equity  has,  in  many  instances,  as  we  have  seen,  not  been  governed 
by  a  strict  analogy  of  uses.  For  we  have  seen  that  a  mere  declara- 
tion in  writing,  and  in  the  case  of  personal  property,  a  mere  verbal 
declaration  by  the  owner  of  property,  though  unaccompanied  by 
any  deed  or  any  act  divesting  himself  of  the  legal  title,  a  court  of 
equity  now  regards  as  an  executed  trust,  and  will  enforce  it  specifi- 
cally. Again,  as  we  have  seen,  and  as  admitted  by  Lewin,  page  96, 
a  covenant  to  stand  seized  to  the  use  extended  to  collateral  rela- 
tions; but  now  a  court  of  equity  never  aids  a  collateral  relation, 
for  a  man  is  under  no  obligation  to  make  provision  for  his  collat- 
eral relations,  but  only  for  his  immediate  family,  his  wife  or  chil- 
dren. And  as  another  instance  of  a  departure  from  the  strict 
analogy  of  uses,  a  bargain  and  sale  for  a  nominal  consideration  of 
$1,  still  operates,  by  way  of  conveyance,  to  transfer  the  estate;  but 
now,  if  the  bargain  and  sale  be  void  for  want  of  seal  or  any  other 
reason,  a  court  of  equity  would,  undoubtedly,  decline  its  aid  to 
such  a  bargainee,  on  the  basis  of  a  trust.  This  is  admitted  by 
Lewin,  page  96,  and  in  the  case  of  BuforcCs  Heirs  v.  McKee,  1 
Dana,  107.  The  court,  speaking  of  this,  says:  *'  The  idea  which 
seems  to  have  had  some  countenance,  from  a  few  old  cases,  that  an 
agreement  in  writing  would  be  specifically  enforced  merely  because 
it  was  solemnized  by  the  signature  and  seal  of  the  party,  has  been 
long  exploded."  Yet  if  we  were  to  follow  the  analogy  of  uses 
strictly,  such  an  agreement  would  now  be  specifically  enforced.  It 
would  seem,  therefore,  that  a  court  of  equity  now  looks  to  the  real 
consideration  of  the  contract  or  assignment,  and  gives  or  refuses  its 
aid,  according  to  the  real  merits  of  the  case,  disregarding  the  form  the 
contract  or  assignment  may  assume,  and  declining  to  follow  the  strict 
analogy  of  uses,  when  it  would  lead  to  inequitable  results.  The  argu- 
ment of  Lewin  is,  sometimes,  varied  in  form,  and  it  is  said  there  must 
be  a  valid  and  obligatory  contract  as  a  preliminary  basis  to  any  equit- 
able interference,  and  then  that  equity  grants  its  extraordinary  aid, 
only  where  there  is  an  actual  consideration,  valuable  or  meritorious. 
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To  this  form  of  the  argument  Harper,  Chancellory  alludes,  when  in 
Caldwell  v.  Williams,  1  Bailey's  Eq.  175,  he  says,  ^*  there  is  no  instance 
of  an  agreement  being  enforced,  which  is  not  only  voluntary,  in 
the  equity  sense  of  the  word,  but  is  also  nudum  pactum  at  law." 
To  this  form  of  the  argument  we  would  reply  by  referring  to  what 
has  been  said  in  reply  to  Lewin's  mode  of  presenting  it,  and  we 
would  add  that  there  ai*o  numerous  cases,  in  which  contracts  or 
deeds  null  at  law  have  been  specifically  enforced  at  equity,  or  been 
aided  where  inoperative  as  a  deed. 

The  case  of  Ellis  v.  Nimmo,  supra,  is  an  example  of  a  voluntary 
contract,  based  on  a  meritorious  consideration,  not  under  seal,  and, 
therefore,  a  nudum  pactum,  or  void  at  law,  being  specifically  exe- 
cuted in  equity.  And  Lord  Sugden,  in  delivering  his  well-consid- 
ered opinion,  makes  no  allusion  to  the  instrument  on  which  he  was 
acting,  being  unsealed.  He  seemed  to  regard  it  as  immaterial, 
whether  it  was  sealed  or  unsealed.  The  two  cases  cited  from  the 
North  Carolina  reports  of  Huntly  v.  Huntly,  and  Gamer  v.  Oarner, 
supra;  also  Shepard  v.  Shepard,  and  JoTies  and  Wife  v.  Obenchain, 
10  Gratt.  259,  supra,  are  all  instances  of  contracts  or  deeds,  void 
at  law,  being  specifically  executed  or  aided  in  equity.  They  were 
deeds  by  husbands  to  their  wives  utterly  void  at  law,  as  much  so 
as  any  voluntary  agreement  not  under  seal.  The  case,  too,  of  Ex 
parte  Pye  v.  Duport,  supra,  and  McFarden  v.  Jenkins,  supra,  and 
numerous  other  similar  cases,  seem  to  indicate  that  there  should 
be  no  necessity  that  a  valid  contract  or  assignment  at  law  should 
necessarily  exist  before  equity  furnishes  its  aid.  These  cases  estab- 
lishing that  a  court  of  equity  will,  in  favor  of  a  mere  volunteer, 
enforce  a  simple  declaration  in  writing,  not  under  seal,  by  an 
owner  of  property,  that  it  shall  be  held  in  trust  for  the  objects  of 
his  bounty,  we  conclude,  therefore,  that  a  voluntary  agreement, 
whether  under  seal  or  not,  will  be  enforced  by  a  court  of  equity 
in  favor  of  a  wife  or  child,  or  a  defective  conveyance  or  assignment, 
whether  under  seal  or  not,  will  be  aided  in  favor  of  a  wife  or 
child,  whether  it  be  under  seal  or  not ;  but  the  agreement  or  as- 
signment should,  distinctly,  appear  to  be  complete  and  definite; 
and  this  can  only  appear,  with  the  requisite  distinctness,  by  the 
formal  delivery  of  the  instrument  in  writing,  expressing  the  agee- 
ment  or  assignment.  Such  an  agreement  or  assignment  should 
not  be  deduced  from  the  letters  of  a  parent  to  a  child  ;  much  may 
be  said  in  such  letters  that  the  parent  might  decline,  if  called  upon 
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to  pat  in  an  instmrnent  of  writing,  and  formally  delirer.  If  thus 
formally  delivered,  we  may,  we  think,  safely  and  justly  dispense 
with  the  seal  in  aU  cases.  We  are  the  better  satisfied  with  this 
conclusion,  as  modem  courts  of  equity  are  paying  lees  and  less 
regard  to  mere  formalities,  and  a  seal  in  the  United  States  is  becom- 
ing more  and  more  regarded  as  a  mere  formality.  It  has  oeased  to 
be  the  solemnity  which  it  was,  and  much  of  its  effect  was  due  to 
its  solemnity.  In  scTeral  of  the  States,  all  differences  between 
sealed  and  unsealed  instruments  are  abolished,  and  in  all  of  them 
there  is  far  lees  difference  than  the  common  law  establishes.  We 
could  not  adopt  the  language  of  Judge  Baldwin,  in  Ortma»  t« 
Dixon^  13  Oal.  36,  and  say,  '^  The  difference  between  instruments 
.sealed  and  unsealed  is,  at  least,  at  this  day,  a  mere  arbitrary  and 
unmeaning  distinction,  made  by  technical  law,  unsustained  by 
reason."  But  still  we  would  not  extend  the  cases  in  which  the 
use  of  seals  are  required,  beyond  those  cases  in  which  they  now  are 
^clearly  required ;  and  we  are  of  the  opinion,  both  on  reason  and 
authority,  that  a  seal  has  not,  clearly,  been  heretofore  required  to 
make  such  a  paper  as  the  plaintiffs  present  with  their  bill,  in  this 
case,  effective  in  a  court  of  equity,  when  its  aid  is  invoked  by  a 
child. 

[Omitting  an  immaterial  question.] 

The  other  judges  concurred.  Decree  affirmed. 


UouQLAss  V.  Town  of  Hakbisvillb. 

(»W.  V4.1«2.) 

— ir^netion  against  coUeetian  of  illegal  tarn. 


Equity  will  not  enjoin  the  coUection  of  an  illegal  tax,  in  the  absence  of  spedal 
circnmBtances,  as  for  example  to  prevent  mnltiplidty  of  suits,  or  irreparabls 
injury,  or  cloud  upon  title.* 

*  Younol>U)od  v.  Season  (82  Mich.  400),  90  Am.  Rep.  664;  Lnoto  v.  Spmoer  (7  W.  Va. 
689),  23  Am.  Bap.  619,  and  note,  6SB.  In  Otty  of  DdpM  v.  Bowen,  61  Ind.  29,  It  Is  said : 
*'  Id  those  States  where  law  and  equity  are  administered  separatelyt  and  by  different 
modes  of  procedure,  an  Injunction  will  not  lie  to  prevent  the  collection  of  even  a 
void  tax,  unless  the  case  presents  some  peculiar  ground  for  equity  Jurisdiction,  as  the 
prevention  of  a  multiplicity  of  suits,  or  the  removal  of  a  cloud  upon  title,  or  where  an 
action  at  law  cannot  afford  an  adequate  remedy.  But  in  this  State  where  the  dis- 
tinction between  actions  at  law  and  suits  In  equity  and  the  forms  of  actions  are  abol- 
ished, the  remedy  by  Injunotioo,  to  restialn  an  action  of  an  Illegal  and  void  tax,  matf 
be  sought  at  once. 
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ILL  for  injanction  to  restrain  collection  of  a  tax.    The  opinion 
states  the  facts. 


Scott  £  Cole,  for  appellants. 
Robert  8.  Blair,  for  appellees. 

Haymokd,  President.  This  is  a  biU  of  injunction^  filed  in  the 
Oircuit  Court  of  Bitchie  county,  against  the  defendants,  to  restrain 
the  collection  of  a  sum  of  money  assessed  by  the  town  of  Harris- 
ville  against  the  plaintiffs,  being  the  costs  of  constructing  a  certain 
pavement  or  sidewalk,  on  the  street,  adjacent  to  a  lot  of  plaintiffs^ 
which  pavement  the  plaintiffs  had  been  previously  ordered  to 
make,  and  notified,  that,  unless  they  did  so  within  a  specified  time, 
it  would  be  done  by  the  town  at  their  costs.  The  bill  alleges,  in 
substance,  that,  said  assessment  is,  in  fact,  a  tax,  and  that  it  is 
illegal  and  unconstitutional;  that  the  assessment  so  made  was 
placed  in  the  hands  of  defendant.  Bush,  acting  as  town  sergeant; 
that  said  Bush  has  levied  said  assessment  on  a  buggy  of  plaintiffs, 
and  has  advertised  the  same  for  sale  to  pay  the  assessment,  and 
that  the  said  Bush  is  insolvent  The  bill  also  claims  that  the  town 
was,  in  fact,  never  legally  incorporated,  but  it  states  and  refers  to 
the  act  of  the  legislature  of  the  26th  day  of  February,  1869,  which 
provides,  "that  the  place  in  the  county  of  Ritchie,  known  as  the 
town  of  Harrisville,  is  thereby  incorporated,"  subject  to  the  pro- 
visions of  chapter  47  of  the  Code  of  West  Virginia.  It  also 
claims  that  all  the  provisions  of  said  chapter  47  were  never  com- 
plied with,  and  that  the  town,  therefore,  never  became  incorporated; 
but  it  alleges  that  pretended  elections  have  been  held,  at  which  the 
council  and  other  officers  were  claimed  to  be  elected,  and  that  said 
officers  are  acting  as  council,  sergeant,  etc.,  in  and  for  said  town, 
the  town,  by  its  corporate  name,  and  as  a  corporation,  and  said 
Bush,  are  made  defendants  to  the  bill,  and  the  bill  prays  that  the 
town  of  Harrisville  and  the  said  D.  S.  Bush,  sergeant  of  said  town, 
their  attorneys,  etc.,  and  all  persons  acting  under  their  authority, 
may  be  enjoined  and  inhibited  from  selling  plaintiffis'  property  for 
the  said  tax  or  assessment,  or  from  proceeding,  in  any  manner,  in 
collecting  the  same. 

The  bill  was  demurred  to,  and  the  demurrer  overruled. 

The  defendants  then  each  answered  the  bill.  A  considerable 
amount  of  evidence  was  taken  and  filed  in  the  cause  by  plaintiffs 
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and  defendants,  and^  at  the  hearing,  the  court  dissolved  the  injnnc* 
tion  and  dismissed  the  bill.  From  this  action  of  the  Circuit  Oourt, 
the  plaintiffs  have  obtained  an  appeal  to  this  court. 

[Omitting  a  minor  question.] 

I  will  proceed  to  ascertain  whether  the  plaintiffs'  case,  as  it 
appears,  is  one  proper  for  the  interposition  of  a  court  of  equity,  by 
injunction.  A  court  of  equity  will  not  restrain  the  collection  of 
an  assessment  or  tax,  imposed  by  an  incorporated  town,  on  the  sole 
ground  that  the  tax  is  illegal.  There  must  exist,  in  addition, 
special  circumstances  bringing  the  case  under  some  recognized 
head  of  equity  jurisdiction,  such  as  that  the  enforcement  of  the 
assessment  or  tax  would  lead  to  a  multiplicity  of  suits,  or  produce 
irreparable  injury,  or,  where  the  property  is  real  estate,  throw  a 
cloud  upon  the  title  of  the  plaintiff,  or  the  like.  DotoB  v.  CUy  of 
Chicago,  11  Wall.  108;  Heywood  v.  The  City  of  Buffalo,  14  N.  Y. 
634 ;  Bull  v.  Read,  13  Gratt.  78;  Dill,  on  Mun.  Corp.,  vol.  2, 
§§  727  and  737,  and  note  1,  second  edition  ;  High  on  Injunctions, 
§  71,  and  note  1;  Susquehanna  Bank\,  The  Supervisors  of  Broome 
County,  25  N.  Y.  312 ;  Cook  County  v.  T/ie  Chicago,  Burlington 
and  Quincy  Railroad  Company,  35  111.  465.  In  the  last-named 
case,  the  court  said  it  had  been  unable  to  find  any  decision,  in  its 
previous  adjudications,  asserting  a  right  to  bring  a  bill  to  restrain 
the  collection  of  a  tax  illegally  assessed,  without  regard  to  special 
circumstances.  It  concludes  an  examination  of  its  former  decis- 
ions, by  stating  that,  while  it  was  considered  settled  that  a  court  of 
equity  would  never  entertain  a  bill  to  restrain  the  collection  of  a 
tax,  except  in  cases  where  the  tax  was  unauthorized  by  law,  or 
where  it  was  assessed  upon  property  not  subject  to  taxation,  it  had 
never  held  that  jurisdiction  would  be  taken  in  these  excepted  cases 
without  special  circumstances,  showing  that  the  collection  of  the 
tax  would  be  likely  to  produce  irreparable  injury,  or  cause  a  mul- 
tiplicity of  suits.  Equity  generally  has  not  jurisdiction  where  the 
party  complaining  has  a  plain  and  adequate  remedy  in  a  court  of 
law.  Except  where  the  special  circumstances  present  a  case  proper 
for  the  cognizance  of  a  court  of  equity,  the  party  of  whom  an  ille- 
gal tax  is  collected  has,  ordinarily,  ample  remedy.  In  the  case  in 
judgment  a  ''  buggy,''  personal  property  has  been  levied  on  to  make 
the  assessment,  which  amounts  to  $33.62.  And  it  would  seem  that 
the  personal  property  so  taken  is  ample  to  pay  the  tax,  at  least  it  is 
presumptively.  See  Henry  v.  Gregory,  29  Mich.  68.  It  is  true,  it 
is  alleged  that  Bush,  the  town  sergeant,  who  made  the  levy,  is 
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insolvent  but  is  not  pretended  that  the  town  is  not  responsible  and 
solvent,  if  the  assessment  is  illegal.  If  the  assessment  was  illegal 
the  plaintiffs,  protesting  against  its  enforcement,  might  have  had 
their  action,  after  it  was  paid,  against  the  officer  or  the  town,  to 
recover  back  the  money,  or  they  might  have  prosecuted  either  for 
their  damages.  No  irreparable  injury  would  have  followed  to  them 
from  its  collection.  Nor  would  they  have  been  compelled  to  resort 
to  a  multiplicity  of  suits  to  determine  their  rights.  Dows  v.  City 
of  Chicago,  11  Wall.  112. 

This  court  has  heretofore  considered  principles  bearing  on  this 
case,  in  cases  from  the  County  of  Oreenbrier  v.  Boards  of  Ed- 
ncatioHy  not  yet  reported,  and  following  the  case  of  Bull  v.  Read, 
13  Oratt.78,  and  the  said  case  in  11  Wall.  In  the  case  of  Kuhn  v. 
the  Board  of  Education  of  Welisburg,  4  W.  Va.  499,  and  the  case 
of  The  Trustees  of  Clarksburg  v.  Ooffy  5  id.  498,  the  question 
of  jurisdiction  was  not  raised  or  made,  and  was  not  decided  by  the 
court,  just  as  has  been  the  case  in  a  number  of  other  cases,  where 
jurisdiction  has  been  taken,  as  stated  in  the  opinion  of  the  court 
in  the  case  cited  in  11  Wall.  In  the  case  of  Tappan,  Collector, 
V.  Merchants?  National  Bank,  19  Wall.  490,  I  presume  special 
cause  was  shown  for  the  interposition  of  a  court  of  equity,  as  the 
question  of  jurisdiction  was  not  raised  or  discussed. 

This  bill  is  filed  in  the  name  of  plaintiffs  alone,  and  not  in  be- 
half of  any  others.  If  the  assessment  is  illegal,  it,  and  all  pro- 
ceedings under  it,  are  illegal  and  null,  and  the  town,  as  well  as  the 
officer,  is  responsible  to  the  plaintiff,  for  damages  in  a  suit  at  law. 
They,  plaintiffs,  had  also  a  remedy  by  detinue,  under  the  provis- 
ions of  chapter  one  hundred  and  two  of  the  Code,  by  which  they 
could  have  obtained  immediate  possession  of  the  ^' buggy,"  or  com- 
pelled the  officer  to  give  security  for  its  delivery.  If  the  said  assess- 
ment was  illegal,  which  I  do  not  now  determine,  plaintiffs  evidently 
had  a  complete  and  adequate  remedy  at  law,  for  redress  and  relief, 
without  invoking  the  aid  of  a  court  of  equity,  by  the  exercise  of  a 
process  of  injunction,  and  having  such  remedy,  they  do  not  present 
a  proper  case  for  the  exercise  of  equity  jurisdiction. 

There  was,  therefore,  no  error  in  the  Circuit  Court  dissolving  the 
injunction,  and  dismissing  plaintiffs'  bill. 

The  said  decree  of  the  Circuit  Court  of  the  county  of  Hitchie, 
rendered  in  this  cause  on  the  30th  day  of  April,  1874,  must  be 
affirmed  with  costs  to  the  appellees,  and  also  $30  damages. 

Decree  affirmed. 
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Whbbling,  etc.,  Tbanspobtation  Co.  v.  City  of  Webblutg* 

(9W.ya.170.) 
(JatutUiUianal  law  —  taxation  of  iteamboaU, 

An  annaal  tax  in  West  Virginia,  on  the  valae  of  steamboats  plying  between 
West  Virginia  and  Ohio,  and  owned  and  haying  their  home  port  in  the 
former  State,  is  not  in  yiolation  of  the  provisions  of  the  Federal  Constita- 
tion  prohibiting  the  States  from  levying  tonnage  duty  and  securing  to  Con* 
gross  the  exclusive  right  to  regulate  inter-State  commerce.* 

TRESPASS  on  the  case  in  assumpeit  to  recover  taxes  illegally 
collected.  The  taxes  were  assessed  annually  at  Wheeling, 
West  Virginia,  on  the  value  of  steamboats,  owned  at  that  place 
and  plying  between  that  place  and  ports  in  the  State  of  Ohio,  and 
registered  and  licensed  as  coasting  vessels  under  the  laws  of  the 
United  States.  Defendant  had  judgment.  The  opinion  states  the 
other  facts. 

Henry  M.  RnsseU,  for  plaintiff  in  error. 

George  W.  Jeffere  and  Oaldwell  d  Caldwelly  for  appellee* 

Hatmokd,  President  [After  stating  the  case.]  It  is  now  here 
claimed  by  the  plaintiff  that  the  court  erred  in  its  rulings  and 
judgment  in  this: 

First,  The  assessment  of  said  taxes  on  said  steamboats,  for  each 
of  said  years,  and  the  collection  thereof,  was  in  violation  of  article 
one,  section  ten,  paragraph  three  of  the  Constitution  of  the  United 
States,  which  declares  that  ''no  State  shall,  without  the  consent 
of  Congress,  levy  any  duty  of  tonnage." 

Second.  That  the  assessment  of  said  taxes  for  each  of  said  years^ 
and  the  collection  thereof,  was  in  violation  of  article  one,  section 
eight,  paragraph  three  of  said  Constitution,  which  declares  that 
Congress  shall  have  power  ^  to  regulate  commerce  with  foreign 

nations,  and  among  the  several  States,  and  with  the  Indian  tribes.*^ 

^"■i^»«"^~^"^"~— ^^•■""^■^■■^■•^^"""■"••"^•^"■^^^"■"^■^^^■^"^^■^■"^■"^■"^■""■■^■""^"^■^"^^■"^^^^^^^"^^^^^^^^^■^^^^^^■^■" 

*  This  decision  was  affirmed  by  the  Sapreme  Oourt  of  the  United  States  Id  AprtW 
1870.  See  19  Alb.  Law  Jour.  838.  See,  also,  Am.  VvAon  Brprtm  Co.  v.  OUy  of  SL  Louis, 
unU,  p.  88S. 
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The  first,  and  chief  qnestion,  to  be  determined  in  this  canso  is, 
whether  the  assessment  of  the  taxes  upon  the  value  of  said  steam- 
boats against  the  plaintiff,  and  the  collection  of  the  taxes  from 
the  plaintiff,  is  prohibited  by  said  two  paragraphs  of  the  Constitu- 
tion of  the  United  States  above  quoted. 

It  is  conceded,  in  argument,  that  the  council  of  the  city  may 
leyy  and  collect  taxes  annually  for  the  use  of  the  city,  on  personal 
property  in  the  city,  subject  to  certain  limitation^ as  to  the  amount 
of  such  tax,  not  necessary  to  specify  here ;  that  the  personal  prop- 
erty which  may  be  taxed  includes  all  subjects  of  taxation  which 
the  assessors,  acting  under  the  laws  of  the  State,  are,  or  shall  be, 
by  law,  required  to  enter  on  their  personal  property  books  for  the 
purpose  of  taxation.  This  seems  to  be  the  law,  whether  so  admitted 
by  the  counsel  or  not.  The  steamboats  in  question  are  certainly 
personal  property,  and  subject  to  taxation  according  to  their  value, 
as  other  property  by  the  State,  for  State  purposes,  and  by  the  city 
for  its  use,  unless  they  are  exempt  from  such  taxation  by  some 
constitutional  provision  or  statutory  law.  The  property  upon 
which  said  taxes  were  levied  and  collected  was  the  steamboats 
aforesaid,  and  no  other  property.  Whether  the  steamboats  afore- 
said under  the  facts  and  circumstances  stated  in  the  facts  as  agreed 
before  the  Circuit  Court  are  subject  to  taxation  by  the  State  or 
city  as  property,  in  the  manner  the  taxes  involved  in  this  case 
were  assessed,  though  never  determined  by  the  Supreme  Court  of 
this  State,  is  not  new  to  the  Supreme  Court  of  the  United  States, 
and  the  highest  judicial  tribunals  of  some  of  the  other  States  of 
the  Union.  The  question  has  been  maturely  considered  and  pro- 
nounced upon  by  some  of  the  best  judicial  minds  of  the  nation.  In 
what  are  known  as  the  Passengei'  Cases,  commencing  on  page  287 
of  the  7th  volume  of  Howard's  Beports,  Judge  McLEAii^r  says,  on 
page  402:  ''A  State  cannot  regulate  foreign  commerce,  but  it  may 
do  many  things  which,  more  or  less,  affect  it.  It  may  tax  a  ship, 
or  other  vessel,  used  in  commerce,  the  same  as  other  property, 
owned  by  its  citizens.  A  State  may  tax  the  stages  in  which  the 
mail  is  transported;  but  this  does  not  regulate  the  conveyance  of 
the  mail,  any  more  than  taxing  a  ship  regulates  commerce.  And 
yet,  in  both  instances,  the  tax  on  the  property,  in  some  degree, 
affects  its  use.''  Were  the  steamboats  a  part  of  the  personal  prop- 
erty within  the  State,  and  a  part  of  the  personal  property  in  the 
city  as  belonging  to  plaintiff  ?     In  the  case  of  Hays  v.  Tlie  Pacific 
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Wheeling,  etc.,  Transportation  Company  y.  dij  of  Wheeling. 

Mail  Steamship  Co.,  17  How.  597,  Nel80K>  J.>  on  page  599, 
says:  *^  Whether  the  vessel  leaying  her  homo  port  for  trade  and 
commerce  visits,  iu  the  coarse  of  her  voyage  or  business,  several 
ports,  or  confines  her  operation  in  the  carrying  trade  to  one,  are 
questions  that  will  depend  upon  the  profitable  returns  of  the  busi- 
ness, and  will  furnish  no  more  evidence  that  she  has  become  a  part 
of  the  personal  property  within  the  State,  and  liable  to  taxation  at 
one  port,  than  th^others.  She  is  within  the  jurisdiction  of  all,  or 
any  one  of  them,  teniporarily,  and  for  a  purpose  wholly  excluding 
the  idea  of  permanently  abiding  in  the  State,  or  changing  her  home 
port.  Our  merchant  vessels  are  not  unfrequently  absent,  for  years, 
in  the  foreign  carrying  trade  and  unlading  it  from  port  to  port, 
during  all  the  time  absent;  but  they  neither  lose  their  national 
character  or  their  home  port.''  Wheeling  was  the  home  port  of 
the  steamboats  of  plaintifE.  Plaintiff  was,  when  the  taxes  were 
levied  and  collected^  a  corporation  incorporated  and  organized 
under  the  laws  of  West  Virginia,  and  plaintiff's  chief  office  was  at 
Wheeling,  and  its  officers  resided  there.  In  the  cases  of  Cox  v.  The 
CollectoTj  and  Trade  Company  v.  Same,  12  Wall.  204,  according  to 
the  syllabus,  it  was  decided  by  the  Supreme  Court  of  the  United 
States: 

**  1.  Although  taxes  levied,  as  on  property,  by  a  State  upon  vessels 
owned  by  its  citizens,  and  based  on  a  valuation  of  the  same,  are 
not  prohibited  by  the  Federal  Constitution,  yet  taxes  cannot  be 
imposed  on  them  by  the  State,  at  so  much  per  ton  of  the  registered 
tonnage.  Such  taxes  ai*e  within  the  prohibition  of  the  Constitution, 
'that  no  State  shall,  without  the  consent  of  Congress,  lay  any  duty 
of  tonnage.' "  In  the  cases  last  cited,  Clifford,  J.,  who  delivered 
the  opinion  of  the  court,  which  seems  to  have  been  unanimous,  says, 
commencing  on  page  212:  ''Power  to  tax,  with  certain  exceptions, 
resides  with  the  States  independent  of  the  Federal  government, 
and  the  power,  when  confined  within  its  true  limits,  may  be 
exercised  without  restraint  from  any  Federal  authority.  They 
cannot,  however,  without  the  consent  of  Congress,  lay  any  duty 
of  tonnage,  nor  can  they  levy  any  imposts  or  duties  on  imports 
or  exports  except  what  may  be  absolutely  necessary  for  executing 
their  inspection  laws,  as,  without  the  consent  of  Congress,  they 
ai*e  unconditionally  prohibited  from  exercising  any  such  power. 
Outside  of  these  prohibitions,  the  power  of  the  State  to  tax  ex* 
tends  to  all  objects  within  the  sovereign  power  of  the  States,  except 


JUNE  TERM,  1876.  556 

WbeeUng,  etc.,  Traiuiportation  Companj  v.  City  of  Wheeling. 

the  means  and  instruments  of  the  Federal  government.  But  ships 
and  vessels  owned  by  individuals,  and  belonging  to  the  commer- 
cial marine,  are  regarded  as  the  private  property  of  their  owners, 
and  not  as  the  instruments  or  means  of  the  Federal  government, 
and,  as  such,  when  viewed  as  property ,  they  are  plainly  within  the 
taxing  potoer  of  the  States^  as  they  are  not  withdrawn  from  the 
operation  of  that  power  by  any  express  or  implied  prohibition  con^ 
tained  in  the  Federal  Constitution,  Argument,  therefore,  to  show 
that  they  may  be  taxed  as  other  property  belonging  to  citizens  of 
the  State,  is  hardly  necessary,  as  the  opposite  theory  is  indefensi- 
ble in  principle,  contrary  to  the  general  received  opinion,  and  is 
wholly  unsupported  by  any  judicial  determination.  Direct  adjudi- 
cations to  support  that  proposition  are  not  to  be  found  in  the 
reported  decisions  of  this  court;  but  there  are  several  cases  which 
concede  that  such  a  tax,  if  levied  by  a  State,  would  be  legal,  and 
no  doubt  is  entertained  that  the  concession  is  properly  made." 
Nathan  v.  Louisiana^  8  How.  82;  Howell  v.  Maryland,  3  Gill,  14. 
Taxes  levied  by  a  State  upon  ships  and  vessels,  owned  by  the  citi- 
zens of  the  State  as  properly  based  on  a  valuation  of  the  same,  are 
not  within  the  prohibition  of  the  Constitution  ;  but  it  is  equally 
clear  and  undeniable  that  taxes  levied  by  a  State  upon  ships  and 
vessels,  as  instruments  of  commerce  and  navigation,  are  within 
that  clause  of  the  instrument,  which  prohibits  the  States  from 
levying  any  duty  of  tonnage,  without  the  consent  of  Congress. 
Annual  taxes  upon  property  in  ships  and  vessels  are  continually 
laid,  and  their  validity  was  never  doubted  or  called  in  question. 
State  T.  Tax  Gas,,  12  Wall.  213  and  214. 

In  the  case  of  Morgan  v.  Parham,  16  Wall.  471,  which  was 
decided  December,  1872,  according  to  the  syllabus,  it  was  decided: 

'^  1.  When  a  vessel  is  regularly  registered  in  the  port  to  which  it 
belongs,  that  is  to  say,  Mn  the  port  nearest  to  which  her  owner, 
husband,  or  acting  and  managing  owner  usually  resides,^  [registered, 
ex.  gr.,  at  New  York,]  the  fact  that  she  may  be  temporarily  in  a 
port  of  a  State  [as  ex,  gr,y  Mobile,  in  Alabama,]  other  than  that 
where  her  home  port  is,  and  engaged  in  lawful  commerce  — one  of 
the  daily  line  of  steamers  —  between  that  port  and  the  port  of  a 
yet  third  State  [as  ex.  gr..  New  Orleans,  in  Louisiana],  does  not 
cause  her  to  become  incorporated  into  the  personal  property  of  the 
State  of  Alabama,  and  no  State  but  that  in  which  her  home  port 
is  has  dominion  over  her  for  the  purpose  of  taxation. 
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2.  The  fact  that  the  vessel  was  enrolled  by  her  master  as  a 
coaster  at  Mobile,  Alabama,  and  that  her  license  as  a  coaster  was  re* 
newed  from  year  to  year,  does  not  affect  her  registry  in  New  York, 
or  her  ownership  there.     It  accordingly  does  not  change  the  rule." 

In  the  case  last  cited,  Hirirr,  J,,  who  delivered  the  opinion  of 
the  conrt,  says,  commencing  on  page  474:  ^'The  fact  that  the 
vessel  was  physically  within  the  limits  of  the  city  of  Mobile,  at  the 
time  the  tax  was  levied,  does  not  decide  the  qaestion.  Thus,  if  a 
traveller  on  that  day  had  been  passing  through  that  city,  in  his  pri- 
vate carriage,  or  an  emigrant  with  his  worldly  goods  on  a  wagon,  it  is 
not  contended  that  the  property  of  either  these  persons  would  be 
subject  to  taxation  within  the  city.  It  is  conceded  by  the  respect- 
ive counsel,  that  it  would  not  have  been.  On  the  other  hand,  this 
vessel,  although  a  vehicle  of  commerce,  was  not  exempt  from  tax- 
ation on  that  score.  A  steamboat,  or  a  post  coach,  engaged  in  local 
business  within  a  State,  may  be  subject  to  local  taxation,  although 
it  carry  the  mail  of  the  United  States.  The  commerce  between  the 
States  may  not  be  interfered  with  by  taxation  or  other  interruption, 
but  its  instruments  and  vehicles  may  be.  CKbbons  v.  Ogden,  9 
Wheat.  1;  Passenger  Cases,  7  How.  283.  It  is  not,  therefore,  upon 
this  principle  that  we  arc  to  decide  the  case.  Nor  does  it  fall 
within  that  range  of  cases  of  which  The  Steamship  Co.  v.  The  Port 
Wardens y  6  Wall.  31,  and  (ribbons  v.  Ogden,  furnish  illustrations. 

In  each  of  those  cases  the  taxation  was  upon  a  subject  directly 
connected  with  the  navigation  of  the  public  waters,  and  with  the 
commerce  of  the  country.  In  the  first  case,  a  statute  had  been 
passed  requiring  every  vessel  entering  the  harbor  of  New  Orleans  to 
pay  five  dollars  to  the  port  wardens,  in  addition  to  other  fees, 
whether  any  service  were  performed  or  not.  In  the  second  case 
vessels  navigating  the  waters  of  the  Hudson  river  were  required  to 
take  a  license  for  that  purpose  from  the  State  of  New  York.  The 
imposition  in  this  class  of  cases,  was  a  tax  upon  the  use  of  the 
public  waters  of  the  country,  and  tended  immediately  to  interfere 
with,  and  to  obstruct  the  commerce  between  the  States.  In  the 
instance  before  us,  the  tax  was  upon  a  vessel  at  the  wharf.  It  was 
in  this  respect,  as  if  a  tax  had  been  laid  upon  lumber  or  cotton  lying 
on  the  dock  at  Mobile.  This  vessel  was  owned  by,  and  employed  in 
the  service  of  a  resident  of  the  State  of  New  York.  It  was  pri- 
marily and  presumptively  taxable  under  the  authority  of  that 
State,  and  that  State  only.     It  is  urged  that  her  status,  or  condi- 
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tiou^  was  affected  by  what  was  done,  or  neglected,  in  regard  to  her 
register  and  enrollment  In  Blanchard  v.  Martha  Washington^  the 
law  on  this  subject  is  thus  explained:  ^' Ships  or  yessels  are 
required  to  be  registered  by  the  collector  of  the  district  in  which 
shall  be  comprehended  the  port  to  which  the  same  shall  belong  at 
the  time  of  the  registry,  which  port  shall  be  claimed  to  be  at,  or 
nearest  to  which  the  owner,  if  there  be  one,  or  if  more  than  one, 
the  husband  and  acting  manager  resides.  *  *        There 

was  nothing,  therefore,  in  her  enrollment  in  the  port  of  Mobile,  that 
affected  her  registry  in  New  York,  or  her  ownership  in  that  place, 
or  that  tended  to  subject  her  to  the  taxation  of  the  State  of  Ala- 
bama, under  the  circumstances  stated.  It  is  the  opinion  of  the 
court  that  the  State  of  Alabama  had  no  jurisdiction  over  this  vessel 
for  the  purpose  of  taxation,  for  the  reason  that  it  had  not  become 
incorporated  into  the  personal  property  of  that  State,  but  was  there 
temporarily,  and  that  it  was  engaged  in  lawful  commerce  between 
the  States,  with  its  9itiiB  at  the  home  port  of  New  York,  where  it 
belonged,  and  where  its  owner  was  liable  to  be  taxed  for  its  value. 
The  case  of  Hays  v.  The  Pacific  Mail  Steamship  Co.,  17  How.  596, 
is  decisive  of  the  case  before  us." 

In  addition  to  the  decisions  of  the  Supreme  Court  of  the  United 
States  which  I  have  cited,  there  have  been  decisions  by  some  of  the 
State  courts,  of  great  weight,  as  authority  upon  the  question  involved 
here.  See  I^ry  v.  Torrencey  8  Ohio,  621 ;  Howell  v.  The  State,  3  Gill, 
14;  Battle  V.  Corporation  of  Mobile,  9  Ala.  234;  Lott,  Tax  Collector,  v. 
Mobile  Trade  Co.,  43  id.  578.  See,  also,  opinion  of  Judge  Joykes, 
Johnson  v.  Drummond,  20Qratt.  424-425.  In  the  case  in  8  Ohio,  621, 
it  was  decided  that  *'  a  State  law,  including  steamboats  as  a  portion 
of  the  property  subject  to  taxation,  is  not  unconstitutional."  In 
this  case  the  court,  in  its  opinion  at  the  conclusion,  says:  ^*  The 
conclusion,  on  the  whole,  is  that  the  tax  complained  of  does  not 
interfere  with  the  power  of  Congress  to  regulate  commerce;  nor 
can  it  be  regarded  as  a  tonnage  duty,  because  that  is  a  tax  which  is 
levied  upon  the  vessel  as  an  instrument  of  navi^tion,  and  without 
reference  to  the  place  where  she  is  owned." 

It  will  be  seen,  on  examination  of  the  case  of  Perry  y.  Tot^ence, 
that  the  principle  determined  in  that  case  fully  determines  that  the 
levying  and  collecting  the  taxes  involved  in  this  case,  was,  and  is 
not  prohibited  by  the  Constitution  of  the  United  States. 

In  the  case  under  consideration,  the  plaintiff  is  a  West  Virginia 
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corporation;  all  its  officers  reside  at  tlie  city  of  Wheeling,  and  its 
(plaintiff's)  chief  office  was  also  at  said  oity  during  all  the  time  for 
which  said  taxes  wore  levied  and  collected.  The  city  was  also  the 
home  port  of  the  steamboats  taxed,  and  the  steamboats  became 
incorporated  into  the  property  of  the  city,  and  were  justly  and 
properly  liable  to  be  taxed  according  to  their  ralae,  as  any  other 
property  in  the  city.  The  taxes  assessed  and  collected  upon  said 
steamboats,  according  to  their  value  as  property,  as  was  done  in 
this  case,  were  legally  and  properly  assessed  and  collected  by  the 
city,  under  the  laws  of  this  State;  and  the  assessing  and  collecting 
the  same  is  not  prohibited  by  the  Oonstitution  of  the  United 
States. 

Upon  the  whole,  it  seems  to  me  that  the  finding  and  judgment 
of  the  municipal  court  of  Wheeling,  upon  the  facts  agreed  in  this 
case,  were  right  and  proper,  and  not  erroneous. 

For  the  foregoing  reasons,  the  judgment  of  the  said  municipal 
court  of  Wheeling,  rendered  in  this  cause  on  the  I7th  day  of 
November,  1875,  is  affirmed  by  this  court,  with  costs  and  $30 
damages. 

MooBE  and  Gbben,  JJ.,  concurred. 

Edmistok,  J.,  absent 

Judgment  afflrmed. 


McGall  y.  Ph(enix  Mutual  Life  Iks.  Oo. 

(9  W.VB.J87.) 

I4fe  iniuranee  —  applicaiion  —  mistake  of  agent  —  rseovery  by  imurmr  of  pre* 

miumt  paid  on  lapsed  policy . 

An  applicant  for  life  inBurance,  having  oorrectlj  stated  the  date  of  his  birth 
to  the  agent,  is  not  prejudiced  by  the  agent's  mistake  in  writing  the  same 
in  the  application  * 

If  a  life  insarance  company  wrongfally  refuses  to  accept  a  pieminm  and 
determines  the  policy,  the  insured  may  treat  the  policy  as  determined,  and 
recover  all  the  premiums  he  has  paid.     {See  note,  p,  661.) 

i  GTION  to  recover  insurance  premiums.     The  opinion  states 

/\.    the  facts. 

■  .III  ^ 

*  See  ComvMTtUA  Jna  Co.  v.  SpaaiknMe  (Oi  111.  B8),  i  Am.  Rep.  80. 
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Taylor  di  Barr,  for  plaintiff  in  error. 
John  B.  AfcKennan,  for  defendant  in  error. 

Hayhokd,  President.  This  is  an  action  of  trespass  in  the  case 
in  assumpsit,  brought  in  the  mnnicipal  court  of  Wheeling,  by  the 
plaintiff  against  the  defendant,  to  recover  $495.85,  money  paid  to 
defendant  by  plaintiff,  as  first  premium  on  policy  No.  78355,  on 
the  life  of  plaintiff.  After  the  suit  was  brought,  and  on  the  20th 
day  of  November,  1875,  the  defendant,  appeared  to  the  action  and 
plead  non-assumpsit,  on  which  plea  issue  was  regularly  joined. 
Afterward,  a  trial  by  jury  was  had  in  the  cause,  on  the  issue  joined, 
and  the  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $564.12 
damages.  Whereupon  the  defendant,  by  its  attorney,  moved  the  court 
to  set  aside  the  verdict  and  grant  a  new  trial,  but  the  court  after- 
ward overruled  said  motion,  and  rendered  judgment  against  the 
defendant,  upon  the  verdict  of  the  jury,  with  interest,  and  also  for 
costs.  To  the  opinion  of  the  court,  in  refusing  a  new  trial,  the 
defendant  excepted  and  filed  his  bill  of  exceptions,  which  was  duly 
signed. 

[Omitting  statement  of  facts  immaterial  to  the  poinL] 
The  case  has  been  brought  before  us  by  supersedeas,  and  the 
only  question  for  us  to  determine  is,  did  the  court  err  in  refusing 
to  grant  the  defendant  a  new  trial?  Without  entering  into  a  full 
analysis  of  the  facts  or  evidence  in  tliis  cause,  it  seems  to  me,  on 
examination  of  the  same,  that  the  jury  might  well  have  inferred, 
from  the  facts  and  evidence,  that  the  plaintiff  made  no  substantial 
mistake  in  giving  his  age  to  the  agent,  Tif  t^  at  the  time  he  signed 
the  application.  True,  he  said  to  Tift  that  he  was  65  years  old, 
but  he  then  and  there  told  him,  he  was  bom  the  10th  of  July, 
1807,  and  that  he  could,  from  that,  ascertain  his  age.  And  it  is 
clear  that  the  agent,  Tift,  did,  at  the  time  plaintiff  signed  the 
application,  understand  that  plaintiff  was  bom  the  10th  of  July, 
1807;  at  least  the  jury  were  justified  in  so  considering.  It  further 
appears  that,  after  said  agent,  Tift,  had  inserted  in  the  application 
1807  as  the  year  of  plaintiff's  birth,  he  changed  it  to  1808,  and  I 
thmk  it  otherwise  suflSciently  appears  that  said  agent,  Tift,  knew 
when  he  inserted  the  age  in  the  application  of  plaintiff  at  65  years, 
that  he  was,  in  fact,  66  years  old;  at  least  the  jury  was  justified  in 
so  considering.    The  insertion  of  the  birth  of  plaintiff  in  said 
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policy^  by  said  agent,  Tift,  as  being  in  the  year  1808,  was  evidently 
done  without  authority  from  the  plaintiff,  and  withont  his  knowl- 
edge or  consent.  It  was  done  by  said  agent  for  some  purpose.  It 
was  certainly  the  faulty  or  negligence,  of  said  agent;  but  it  does 
not  appear  to  me,  from  the  eyidence,  that  it  was  a  mere  innocent 
mistake.  An  insurauce  agent,  acting  within  the  scope  of  his 
authority,  binds  his  principal  in  making  the  survey  and  filling  up 
the  application;  and  if  the  applicant  truly  represents  the  facfcs, 
and,  by  the  fault  or  negligence  of  the  agent,  the  application  con- 
tains a  material  misstatement,  the  company  are  estopped  to  take 
advantage  of  it.  Flanders  on  Fire  Ins.  180-181;  Simmons  v.  /iw. 
Co.,  8  W.  Va.  474,  and  cases  there  cited:  "Knowledge  by  the 
agent,  with  whom  the  agreement  to  insure  is  made,  and  who  takes 
and  fills  out  the  application,  orthe  existence  of  incumbrances  upon 
the  title,  or  of  prior  insurance,  is  knowledge  on  the  part  of  the 
insurer.  He  is  chargeable  with  knowledge  of  all  the  facts  stated 
by  the  applicant  for  insurance  to  the  agent;  and  he,  having  truly 
stated  to  the  agent  the  real  condition  of  the  property,  cannot  be 
held  to  have  made  any  misstatement,  or  practiced  any  concealment 
toward  the  insurer,  although  the  wntten  application,  as  drawn  up 
by  the  agent,  does  not  correspond  with  the  verbal  statement  made 
by  the  assured  to  the  agent."  Flanders  on  Fire  Ins.  303-4;  /8Sw- 
mo7i8  V.  Ins.  Co.,  supra.  So  it  seems  to  me,  upon  principle  and 
authority,  that  a  life  insurance  company  is  chargeable  with  knowl- 
edge of  all  the  facts  stated  by  the  applicant  for  insurance  to  the 
agent  as  to  the  time  of  his  birth;  and  he,  having  truly  stated  to 
the  agent  the  time  of  his  birth,  cannot  be  held  to  have  made  a 
misstatement  toward  the  insurer,  although  the  written  application, 
as  drawn  up  by  the  agent,  does  not  correspond  with  the  verbal 
statement  made  by  the  assured  to  the  agent  Under  this  view,  the 
policy,  under  the  circumstances,  was  binding  upon  the  defendant 
The  agents  of  the  company,  at  the  end  of  the  year,  when  plain- 
tiff desired  a  renewal,  and  paid  to  the  agent  his  money  therefor 
for  the  next  year,  obtained  from  the  plaintiff  his  policy,  by  ex- 
pressing to  him  their  opinion  that  the  defendant  ought  to,  and, 
likely,  would,  continue  to  carry  the  risk  or  refund  the  premium. 
And  when  defendant  thus,  through  his  agents,  procured  said  policy, 
it  refused  to  further  carry  the  risk,  and  retained  the  policy  from 
plaintiff,  and  lapsed  it  on  its  books,  and  refused  to  return  the 
premium  paid.    This  conduct  on  the  part  of  the  defendant,  it 
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seems  to  me,  was  wrongful  and  nnjast  The  company,  it  seems  to 
me,  under  the  circumstances  of  this  case,  should  have  received  the 
premium  tendered  by  the  plaintiff,  at  the  eBd  of  the  first  year,  and 
if  it  declined  to  do  this,  certainly  it  ought  to  have  returned  the 
premium  paid  for  the  first  year.  In  McKee  y.  Phomix  Insurance 
Oofnpany,  28  Mo.  383,  it  was  held  that  "  should  an  insurance  com- 
pany wrongfully  refuse  to  receive  premiums  due  on  a  life  policy, 
the  assured  may  treat  the  policy  as  at  an  end,  and  may  recover 
back  the  premium  paid  under  it/'  I  would  remark  here  that  de- 
fendant failed  to  give  the  policy  in  evidence,  and  I,  therefore,  can- 
not determine  what  powers  the  company  had,  under  its  provisions, 
as  to  lapsing  or  annulling  the  policy.  This  policy  was  in  the  pos- 
session of  the  defendant,  and  if  it  desired  the  benefit  of  any  of  its 
provisions  authorizing  the  lapsing  or  annulling  of  the  policy,  it 
should  have  produced  it. 

Upon  the  whole,  it  seems  to  me  that  the  defendant  wrongfully 
determined  the  contract  of  insurance,  by  refusing  to  receive  a 
premium  when  it  was  due,  at  the  end  of  the  first  year,  for  the 
second  year,  and  lapsed  the  policy  issued,  and  that  upon  the  de- 
fendant BO  doing  the  plaintiff  had  the  right  to  treat  the  policy  as 
at  an  end,  and  to  recover  all  the  money  he  had  paid  under  it.- 
Courts  are  not  ordinarily  authorized  to  set  aside  the  verdict  of  a 
jury,  except  where  it  is  clearly  against  the  law  and  evidence.  And 
I  confess  that  I  am  unable  to  ascertain  or  determine  that  the  ver- 
dict of  the  jury  in  this  case  is  clearly  contrary  to  the  law  and 
evidence. 

For  these  reasons  the  judgment  of  the  municipal  court  of 
Wheeling,  rendered  in  this  cause,  must  be  affirmed,  with  costs  and 
damages  to  defendant  in  error,  according  to  law. 

The  other  judges  concurred. 

Judgment  affirmed. 

NoTB  n  IBS  Rbpobtib.— Id  Day  y.  Conneetieut  Oeneral  lAfe  Jn*.  Oo.,  19  Alb.  L«ir 
Jour.  Iflft,  the  Supreme  Court  of  Connecticut  held  that  where  a  life  insunmoe  ooinpaQ7  re- 
fused to  accept  the  annual  premium  on  a  policy  theretofore  issued  and  declared  such  pol- 
icy void  and  detennlned  because  of  the  acts  of  the  insured,  an  action  would  not  lie  to  re- 
cover the  sum  insured  or  the  premiums  paid  upon  an  implied  undertaking  to  reoetre  tha 
premiums  and  keep  the  policy  in  force ;  and  that  where  an  insurance  company  refuses  to 
reoelTe  premiums  and  to  recognise  a  Ute  policy  an  in  force,  wmVU  that  the  insured  has  twd 
remedies :  (1)  to  elect  to  consider  the  polled  at  an  end  and  sue  for  the  equitable  value 
thereof ;  (S)  to  bring  a  suit  to  have  the  policy  adjudged  to  be  in  force ;  and  perhaps  a  third 
remedy,  to  tender  the  premiums  and  test  the  forfeltiirD  in  an  actkm  on  the  poUoy  wbeie 
by  its  tenns  it  becomes  payable. 
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Aaiffnment  of  pratpeetioe  profiU^righU of  prior  Judgm&ni  orodttor* 

An  agriculturftl  society  aaeigned  for  the  benefit  of  their  creditors  the  prooeeds 
of  a  fair  about  to  take  place  on  their  gronnds.  Hold,  that  such  aaoigiixarai 
was  yoid  as  against  the  Hen  of  an  execution  issning  before  the  payment  oi 
such  proceeds  to  the  creditors. 

f)£OOEEDING'S  to  determine  conflicting  rights  to  moneys. 

W.  If.  Hogeman,  for  plaintiff  in  error. 

Oeore  S.  Couch  aud  William  A.'Quarriery  for  defendants  in  error. 

Greek,  J.  [After  stating  the  facts.]  The  principal  question 
in  controyersj  is,  whether  the  resolution,  passed  by  the  West 
Virginia  State  Agricultural  Society,  on  September  26,  1874, 
operated  as  an  assignment  in  law,  or  equity,  of  the  proceeds  aris- 
ing from  the  agi'icultural  fair  held  several  days  afterward,  on 
their  fair  gound,  and  under  their  direction.  It  cannot,  of  course, 
so  operate,  unless  the  proceeds  of  a  fair,  to  be  held  at  a  future 
time,  are  capable  of  assignment  The  authorities  have,  I  think, 
settled  that  neither  choses  in  action  nor  property  can  be  assigned, 
unless  they  have  either  actual  or  potential  existence  at  the  time  of 
the  assignment.  Property  has  been  said  to  have  a  potential  exist* 
ence,  when  it  is  the  natural  product  or  expected  increase  of  some- 
thing belonging  to  tlie  vendor  at  the  time  of  the  assignment  or 
sale.  It  has  been  contended  that  non-existing  property  may  be 
the  subject  of  assignment,  but  most  of  the  decisions,  relied  upon 
to  establish  this  proposition,  are,  when  properly  understood,  con- 
sistent with  the  law  as  I  have  above  stated  it  Thus  in  Gardner  v. 
Hoeg,  18  Kck.  168,  and  in  Tripp  v.  Brownelly  12  Cush.  376,  it  was 
held  that  "  the  latfy  that  is  the  share  of  the  oil,  which  a  sailor  in  a 
whaling  ship  receives  in  lieu  of  wages,  may  be  assigned  before  the 
commencement  of  the  voyage.''  But  this  ought  not  to  be  regarded 
as  a  sale  of  the  oil,  but  rather  as  an  assignment  by  the  sailor  of  his 
claim  against  the  owner  of  the  ship  for  his  share  of  the  oil  which 
may  arise  from  the  intended  voyage.    As  this  claim  has  an  actual 
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ezifltenoe  at  the  time  of  the  assignment,  there  is  no  violation  of 
correct  principles  in  holding  that  it  is  assignable.  So  in  Brackett 
y.  Blake f  7  Mete.  835,  it  was  held  a  city  oflBcer  chosen  for  a 
year,  subject  to  removal  at  any  time,  at  the  will  of  the  mayor  and 
aldermen,  and  whose  salary  is  payable  quarterly,  may  legally  make 
an  assignment  of  a  quarter's  salary  before  the  quarter  expires.  In 
Clarke  v.  Adair,  cited  in  4  Durnford  and  East,  343,  an  officer  drew  a 
bill  on  the  agent  of  a  regiment,  payable  ont  of  the  first  money 
which  should  become  due  to  him,  on  account  of  arrears  or  non- 
efFective  money.  Lord  Maksfibld  held  that  this  was  a  good  as* 
signment 

But  in  these  cases,  it  should  be  observed  that  the  officers,  hold- 
ing  their  respective  offices  at  the  time  of  the  assignment,  had  then 
existing  claims  to  what  they  assigned,  and  though  these  claims 
were  uncertain  in  amount,  or  voidable  at  the  pleasure  of  a  third 
party,  still,  they  were  assignable.  It  has  been,  in  like  manner, 
held  that  a  laborer  for  a  manufacturing  company,  or  other  em- 
ployer, may  assign  his  future  wages,  even  though  his  hiring  bo 
only  by  the  day,  and  he  be  liable  to  be  dismissed  at  any  time,  or 
though  he  works  by  the  piece,  and  his  wages  per  month  vary. 
Emery  Y.  Lawrence  a?id  Trustee^  8  Cush.  151 ;  Hartley  v,  Tapley, 
2  Gray,  565;  Lannan  v.  Smith,  7  id.  150.  But  in  all  these  cases, 
there  were  existing  engagements  when  the  assignment  was  made, 
and  though  these  engagements  might  be  avoided  or  terminated  at 
any  time,  or  the  measure  of  the  wages  was  uncertain,  still  as  the 
future  wages  arose  out  of  existing  contracts,  they  were  regarded 
as  having  a  potential  existence. 

A  question  has  often  been  discussed,  whether  a  crop  of  grain 
not  yet  sown  may  be  sold  or  assigned  by  the  owner  of  the  land. 

The  weight  of  authority  seems  to  be  that  such  grain,  having  no 
actual  or  potential  existence,  cannot  be  assigned.  Hutchinson  v. 
fbrdy  9  Bush,  318;  15  Am.  Kep.  711;  Comstock  v.  Scales,  7  Wis. 
159 ;  MiUiman  v.  Keher,  20  Barb.  38 ;  Bank  of  Lansingburg  v. 
Crary,  1  Barb.  542.*  These  decisions  seem  based  upon  the  same 
principles  that  are  laid  down  in  Low  v.  Pew,  108  Mass.  347;  11 
Am.  Rep.  357.  In  that  case,  the  owners  of  the  schooner  which 
was  about  to  sail  on  a  fishing  voyage,  made  a  written  agreement 

*  See,  oontrv,  ArquM  v.  WcMon  (51  Cal.  e20),  21  Am.  Bep.  TIS;  Ewnnan  v.  Bdbib  (SI 
Mlae.  868),  24  Am.  Bep.  882.  See  McCaffrty  ▼.  WfxOin  (85  N.  Y.  iSIOt  22  Am.  Bep.  84l» 
aDd  note,  868. 
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with  a  party,  wherebj  they  sold,  assigned^  and  set  o?er  to 
all  the  halibttt  that  might  be  canght  daring  the  Toyage,  at  5|-  eta* 
per  potmd,  the  piircfaaser  paying  in  cash  $1,500,  when  the  assign- 
ment was  made.  The  oourt  held  this  assignment  Toid,  the  hali- 
but baring  no  actual  or  potential  existence  when  the  assignment 
was  made.  Tha  same  principle  was  followed  in  MulhaU  v.  Quinn, 
1  Gray,  105.  In  tiiis  case  a  laborer  assigned  all  the  claims  he  had, 
or  might  have,  against  the  city  of  Boston,  for  all  sums  of  money 
due,  or  to  become  due,  for  services  in  laying  common  sewers  for 
six  months  thereafter.  It  appeared  that  the  laborer  had  been, 
%  previous  to  the  making  of  this  assignment,  employed  by  the  city 
for  particular  jobs  in  laying  common  sewers,  and  that  afterward, 
during  the  six  months,  he  was  employed  by  the  city  for  a 
like  particular  job  at  the  same  price,  but  when  he  made  the 
assignment  he  was  under  no  oontzuct  with  the  city,  it  was  held 
that  the  aasignment  was  void.  The  court  say,  ''that  the  future 
earnings  constituted  a  mere  possibility,  coupled  with  no  interest ; 
that  none  of  the  cases  go  so  far  as  to  hold  that  the  mere  possi- 
bility of  being  employed  by  the  city,  and  earning  wages  under  that 
employment  at  a  future  time,  is  capable  of  being  assigned.'' 
MoBTON,  J.,  in  Lo7i  v.  Pew^  108  Mass.  349,  thus  lays  down  the  law. 
*'  It  is  an  elementary  principle  of  the  law  of  sales,  that  a  man  can* 
not  grant  personal  property  in  which  he  has  no  interest  or  title. 
To  be  able  to  sell  property,  he  must  have  a  vested  right  in  it  at  the 
time  of  the  sale.  Thus  it  has  been  held,  that  a  mortgage  of  goods, 
which  the  mortgagor  does  not  own  at  the  time  the  mortgage  is 
made,  though  he  afterward  acquire  them,  is  void.  Jones  v.  Rich* 
ardsorij  10  Mete.  481.  The  same  principle  as  to  all  sales  of  per- 
sonal property  is  applicable.  Rice  t.  Stones  1  Allen,  566,  and 
eases  cited.     Head  v.  Ooodwin,  37  Me.  181. 

It  is  equally  weU  settled  that  it  is  sufScient,  if  the  seller  has  a 
potential  interest  in  a  thing  sold.  But  a  mere  possibility  or  ex- 
pectancy of  acquiring  property,  not  coupled  with  any  interest, 
does  not  constitute  a  potential  interest  in  it,  within  the  meaning 
of  this  rule.  The  seller  must  have  a  present  interest  in  the  prop- 
erty, of  which  the  thing  sold  is  the  product,  growth,  or  increase. 
Having  such  interest,  the  right  to  the  things  sold,  when  it  shall 
come  into  existence,  is  a  present  vested  right,  and  the  sale  is  valid. 
Thus  a  man  may  sell  wool  to  grow  upon  his  own  sheep,  but  not 
apon  the  sheep  of  another;  or  the  crops  to  grow  upon  his  own 
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laudy  but  not  upon  land  in  which  he  has  no  inteieBt  ^  Kent  b 
Com.  (10th  ed.)  468,  (641)  note  a  ;  JmsB  t.  Riekardsony  10  Mete. 
481 ;  Bellows  v.  Wella,  36  Vt  699  ;  Van  Hooker  t.  Corjf,  34  Barb, 
9;  Grantham  v.  Hawky,  Hob.  132. 

The  same  principles  have  been  applied  by  this  court  to  tiie  as- 
signment of  futaro  wages  or  earnings.  In  Mulhdll  v.  Quinny  1 
Gray,  105,  an  assignment  of  future  wages,  there  being  no  contract 
of  service,  was  held  invalid.  In  Hartley  v.  Tapley,  2  Gray,  565,  it 
was  held,  that  if  a  person  be  under  a  contract  of  service,  he  may 
assign  his  future  earnings  growing  out  of  such  contract.  The  dis* 
tinction  between  the  cases  is,  that  in  the  former,  the  fntnre  earn- 
ings are  a  mere  possibility,  coupled  with  no  interest,  while  in  the 
latter  the  possibility  of  future  earnings  is  coupled  with  an 
interest,  and  the  right  to  them,  though  contingent  and  liable  to  be 
defeated,  is  a  vested  right. 

In  the  case  at  the  bar,  the  sellers,  at  the  time  of  sale,  had  no 
interest  in  the  thing  sold.  There  was  a  possibility  that  they  might 
catch  halibut ;  but  it  was  a  mere  possibility  and  expectancy,  coupled 
with  no  interest.  We  are  of  opinion  that  they  had  no  actual  or 
potential  possession  of,  or  interest  in,  the  fish,  and  that  the  sale  to 
the  plaintiffs  was  void." 

Applying  these  principles  to  the  present  case,  was  there  any 
potential  interest  owned  by  the  West  Virginia  Agricultural  Society, 
when  they  made  the  assignment,  in  the  proceeds  which  they 
expected  to  arise  from  the  Agricultural  Fair,  to  be  held  in  a  few 
days  thereafter?  It  seems  to  me  clearly  not.  It  is  true  they  owned 
the  grounds,  upon  which  they  expected  to  hold  the  fair,  out  of 
which  they  expected  these  proceeds  to  arise,  and  had  advertised 
holding  of  the  fair  in  a  few  days;  but  in  the  case  just  cited,  the 
assignor  owned  a  schooner,  which,  when  the  assignment  was  made,. 
was  just  about  to  start  on  a  fishing  voyage,  in  which  he  expected 
to  catch  halibut  The  expected  proceeds  of  this  Agricultural 
Fair  were  no  more  assignable  than  were  the  expected  proceeds 
of  the  laborer,  who,  when  the  assignment  was  made,  antici- 
pated that  he  would  be  employed  to  work  on  the  Boston  sewers, 
as  he  had  been  before.  His  expectation  was  probably  as  well 
founded  as  that  of  the  West  Virginia  State  Agricultural  Society. 
But  he  had,  when  he  made  this  assignment,  no  existing  contract 
wiih  any  one  out  of  which  these  expected  wages  might  arise,  and 
fo  hero  the  West  Virginia  State  Agricultural  Society  had  no  agree* 
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mont  with  any  one  out  of  which  the  proceeds  they  undertook  to 
assign,  might  arise.  It  was  a  mere  expectancy,  based  on  no  exist- 
ing contract,  and  was,  therefore,  not  assignable. 

The  question  has  been  discussed  whether  these  resolutions  of  the 
loai-d  of  directors  amounted  to  an  assignment,  and  whether  this 
attempted  assignment  was  not  fraudulent,  and,  whether  to  be  valid, 
it  ought  not  to  have  been  recorded.  1  do  not  deem  it  necessary  to 
consider  these  questions,  as  I  hold  that  the  proceeds  of  the  fair 
was  incapable  of  assignment,  before  the  fair  was  held. 

[Omitting  statutory  considerations.] 

The  other  judges  concurred. 

Judgment  reversed. 


Stockton  v,  Fabsey. 

aO  W.  V«.  171.) 
MarrUd  iooman  —  liability  to  suit. 

Under  a  statute  permitting  married  women  to  take,  hold  and  oonvejr  propertjr 
as  if  unmarried,  a  married  woman  cannot  be  sued  on  a  contract  made  bj 
her  while  married  and  living  with  her  husband. 

ACTION  of  debt;  plea  of  coverture  ;  demurrer;  demurrer  sus- 
tained.   The  opinion  states  the  facts. 

jr.  Mollohan  and  J.  M,  Payne,  for  plaintiff  in  error. 

W.  If.  HogeinaUy  for  defendant  in  error,  cite<l  CodeW.  Va.,  ch. 
131,  §  7 ;  5  Rob.  Pr.  50;  Buck  v.  Fouchee,  1  Leigh,  64;  1  Ohitty's 
PI.  434;  Gould's  PL,  ch.  6,  §§  85,  88;  Code  W.  Va.,  ch.  126,  §  IG; 
Gould's  PL,  ch.  3,  g§  59,  57;  1  Chitty's  PL  444;  Hortans  dk  Hut  ton 
V.  7'oiones,  6  Leigh,  58;  Gould's  PL,  ch.  5,  §8  143,  147;  1  Chitty's 
PL  456, 412,  449;  Code  W.  Va.,  ch.  126,  §  29;  2  Chitty^s  PL  454-5; 
Tilman  v.  Shackleton,  15  Mich.  456;  Campbell  v.  White,  22  id.  185; 
Freching  v.  Rollandy  53  N.  Y.  422;  Hier  v.  Staples,  61  id.  138; 
Wesfgate  v.  Miinroe.  100  Mass.  227;  Fiske  v.  Mcintosh,  101  id.  66; 
Lahnree  v.  Colby,  99  id.  560;  Eastahrook  v.  Earle,  97  id.  302;  Ames 
V.  Foster,  3  Allen,  541;  Cookson  v.  Toole,  59  111.  515;  Rodemeyer  v. 
Rodman,  5  Iowa,  427;  Craft  v.  Rolland,  37  Conn.  498;  Mitchell  v. 
Smith,  32  Iowa,  484;  Quassaic  Nat.  Bk.  v.  Waddell,  8  N.  Y.  Sup, 
Ct.  125. 
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Gbeek,  President.  [After  stating  the  case.]  The  first  question 
is  whether  this  plea  is  a  bar  to  the  action  or  whether  it  should  ha?e 
been  plead  in  abatement  only.  It  is  in  the  form  of  a  plea  in  bar, 
and  if  it  oonld  only  have  been  plead  in  abatement  the  plea  is  fatally 
defective.  By  the  common  law  a  woman  coald  not  be  sued  upon  a 
contract  made  by  her  during  her  coverture  whether  joined  with 
her  husband  or  not.  Edwards  v.  Davis,  16  Johns.  286.  The  con- 
tract of  a  married  woman  at  common  law  was  absolutely  void,  and 
no  action  upon  such  contract  would  lie  against  her.  Griffin  and 
Wife  V.  Reynolds^  17  How.  611.  It  follows  then  that  a  plea  that  the 
contract  was  made  by  the  defendant  while  she  was  under  coverture 
must  be  plead  in  bar  of  the  action,  because,  if  true,  it  destroys  all 
right  of  action  at  law  upon  the  contract,  but  if  she  entered  into 
the  contract  while  sole,  and  subsequently  married,  she  must  plead 
this  in  abatement  and  not  in  bar,  because  her  defense  does  not  deny 
any  liability,  but  she  simply  objects  that  her  husband  should  be 
made  a  joint  defendant  with  her.  See  1  Ghitty'sPL  465,  and  Sieer 
V.  Steer,  14  Serg.  ft  R  379.  If  then  the  common  law  remains  un- 
changed by  statute,  this  plea  of  coverture  alleging  that  the  note 
was  executed  during  coverture  was  properly  plead  in  bar;  has  there 
been  such  change.  The  third  section  of  chapter  sixty-six  of  Code 
of  West  Virginia,  provides,  *'  any  married  woman  may  take  by 
inheritance  or  by  gift,  grant,  devise  or  bequest,  from  any  person 
other  than  her  husband,  and  hold  to  her  sole  and  separate  use,  and 
convey  and  devise,  real  and  personal  property,  and  any  interest  or 
estate  therein,  and  the  rents,  issues  and  profits  thereof,  in  the  same 
manner,  and  with  like  effect  as  if  she  were  unmarried  and  the  same 
shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for 
his  debts."  So  much  of  our  statute  as  is  copied  above  is  ^taken 
verbatim  from  the  New  York  statute  of  1848-49. 

Under  the  statute  the  New  York  courts  hold  that  a  married 
woman  could  acquire  and  hold  in  actual  possession  and  enjoyment 
8  separate  legal  estate  in  lands  or  personal  property.  Before  the 
passage  of  this  statute  a  married  woman's  separate  estate  was 
never  a  legal  estate,  but  was  purely  equitable.  In  the  case  of 
Cookson  V.  Toole,  59  111.  515,  it  was  held,  under  an  Illinois 
statute,  which,  so  far  as  I  can  judge  from  what  is  stated 
in  the  report  of  the  case,  was  similar  to  the  provisions  of 
our  law  above  quoted,  that  an  estate  derived  under  it  was  a 
legal,  and  no  longer  a  mere  equitable   estate,  from  which  the 
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court  oondndes  that  as  the  estate  ifl  thus  tnuuformed  from  an 
equitable  to  a  legal  estate,  all  the  rights  incident  to  it  must  be  legal 
rights,  and  as  she  oould  not  hold  and  enjoy  separate  real  estate  as 
an  unmarried  woman  without  the  right  to  contract  for  serrants 
and  laborers  to  cultivate  her  land,  such  implication,  to  so  con- 
tract, is  a  legal  implication  arising  under  the  statute.  This 
capacity  to  so  contract  is  a  legal  capacity,  and  therefore  cog- 
nizable by  a  court  of  law.  Beasoning  thus,  the  court  held 
that  in  actions  of  assumpsit  brought  for  work  and  labor,  to 
which  the  defendant  put  in  a  plea  of  coverture,  the  plaintiff  might 
reply  that  the  work  and  labor  was  done  upon  her  farm,  which  was 
her  sole  and  separate  property.  But  the  New  York  courts,  in  con* 
strning  their  statutes,  of  which  so  much  of  ours  as  is  given  above 
is  a  copy,  held  that  it  was  plain  that  this  statute  did  not  remove 
the  incapacity  which  prevents  a  married  woman  from  contracting 
debts,  and  "  that  her  promissory  note  or  other  personal  engage- 
ment is  still  void,  as  it  always  was  by  the  rules  of  common  law. 
While  her  incapacity  to  contract  debts  still  remained,  the  courts 
held  she  could  charge  this  legal  separate  estate  created  by  the  stat- 
ute, with  liabilities  just  as  she  could  formerly  have  charged  her 
separate  equitable  estate.  See  Taie  v.  Dederer,  18  N.  Y.  265; 
Owens  V.  Dickenson,  1  Oraig^s  Phil.  48;  Barnett  v.  Lxchenstein, 
39  Barb.  194;  Draper  v.  Stouevenel,  35  N.  Y.  607  ;  Ogdefi  v.  J?/y- 
denburffh,  1  Hilt.  182;  BaUon  v.  Dillaye,  37  N.  Y.  35.  The 
reasoning  on  which  the  New  York  courts  based  their  decisions, 
seems  to  me  far  more  satisfactory  than  the  reasoning  of  the  HU- 
nois  court ;  and  as  the  legislature  of  West  Virginia  adopted  the 
New  York  statute  as  far  as  above  quoted,  verbatim,  long  after  the 
New  York  courts  decided  that  it  did  not  remove  the  legal  disability 
of  a  married  woman  to  make  any  contract  personally  binding  upon 
her,  we  feel  constrained  to  hold  that  our  statute  has  no  such  effect. 
The  twelfth  section  of  chapter  sixty-six  of  the  Code  of  West  Vir- 
ginia, which  is  not  copied  from  the  New  York  laws,  which  pro- 
vides that  a  married  woman  may  be  sued  without  joining  her 
husband,  where  the  action  concerns  her  separate  estate,  may  be 
supposed  to  have  some  bearing  on  the  question  under  discussion; 
but  it  seems  to  me  this  section,  or  at  least  this  portion  of  it,  should 
be  construed  as  in  no  manner  affecting  her  liability  but  only  as 
regulating  the  parties  to  the  suit.  If  without  this  provision,  she 
and  her  husband  would  be  made  defendants  in  a  chancery  suit  tO' 
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subject  her  separate  estate,  she  alone,  by  virtne  of  this  provision, 
may  be  made  a  defendant  in  sach  chanoery  suit.  It  is  true  that  it  is 
now  held  in  the  New  York  courts  that  a  married  woman  may  be 
sued  at  law  upon  certain  contracts  made  by  her  while  married,  and 
that  suit  may  be  brought  in  the  ordinary  form,  taking  no  notice  of 
her  marriage,  and  that  if  the  contract  sued  on  should  be  one  she  is 
not  authorized  to  make,  the  objection  should  be  made  by  her  plea. 
Freching  y.RoUandy  53  N.  Y.  422:  Tlie  Com  Exchange  Insurance 
Co.  Y.  Babcochy  42  id.  613;  1  Am,  Bep.  601.  But  these  decis- 
ions are  based  on  statutes  passed  in  1860  and  1862.  These  acts 
are:  '^  A  married  woman  may  bargain,  sell,  assign  and  transfer 
her  separate  personal  property,  and  carry  on  any  trade  or  business 
and  perform  any  labor  or  serrice  on  her  sole  and  separate  account, 
and  the  earnings  of  any  married  woman,  from  her  trade,  business, 
labor  or  service,  shall  be  her  sole  and  separate  property,  and  may 
be  used  and  invested  by  her  in  her  own  name." 

Any  married  woman  may,  while  married,  sue  and  be  sued  in  all 
matters  having  relation  to  her  sole  separate  property,  or  which  may 
hereafter  come  to  her  by  descent,  devise,  bequest,  purchase,  or  the 
gift  or  grant  of  any  person,  in  the  same  manner  as  if  she  were 
sole;  and  any  married  woman  may  bring  and  maintain  an  action 
in  her  own  name  for  damages  against  any  person  or  body  corporate, 
for  any  injury  to  her  person,  or  character,  the  same  as  if  she  were 
sole,  and  the  money  received  on  the  settlement  of  any  such  action 
or  recovered  upon  a  judgment,  shall  be  her  sole  and  separate  prop- 
erty. In  case  it  shall  be  necessary,  in  the  prosecution  or  defense 
of  any  action  brought  by  or  against  a  married  woman,  to  enter  into 
any  bond  or  undertaking,  such  bond  or  undertaking  may  be  exe- 
euted  by  such  married  woman,  with  the  same  effect  in  all  respects 
as  if  she  were  sole  ;  and  in  case  the  said  bond  or  undertaking  shall 
become  broken  or  forfeited,  the  same  may  be  enforced  against  her 
separate  estate. 

'^  No  bargain  or  contract  made  by  any  married  woman  in  respect 
to  her  sole  and  separate  property,  or  any  property  which  may  here- 
after come  to  her  by  descent,  devise,  bequest,  purchase,  or  the  gift 
or  grant  of  any  person  (except  her  husband),  and  no  bargain  or 
contract  entered  into  by  any  married  woman  in  or  about  the  carry- 
ing on  of  any  trade  or  business,  under  any  statute  of  this  State, 
shall  be  binding  upon  her  husband,  or  render  him  or  his  property 
in  any  way  liable  therefor.  In  an  action  brought  or  defended  by 
Vol.  XXVII  —  72 


570  WEST  VIBGINIA, 

Stockton  Y.  Fanej. 

any  married  woman  in  her  name,  her  husband  shall  not,  neither 
shall  his  property,  be  liable  for  the  cost  thereof,  or  the  reooveiy 
therein.  In  an  action  brought  by  her  for  an  injury  to  her  person, 
character  or  property,  if  a  judgment  shall  pass  against  her  for  costs, 
the  court  in  which  the  action  is  pending  shall  have  jurisdiction  to 
enforce  payment  of  said  judgment  out  of  her  separate  estate, 
though  the  sum  recovered  be  less  than  one  hundred  dollars." 

*'  A  married  woman  may  sue  in  any  of  the  courts  of  this  State, 
and  whenever  a  judgment  shall  be  recovered  against  a  married 
woman,  the  same  may  be  enforced  by  execution  against  her  sole  and 
separate  estate,  in  the  same  manner  as  if  she  were  sole." 

Under  these  statutes  the  New  York  courts  have  held  that  in  cer- 
tain cases  a  married  woman  may  be  sued  alone  on  her  contract  in 
a  common  law  court.  But  neither  these  nor  any  similar  acts  have 
been  enacted  in  this  State. 

Numerous  cases  have  been  cited  in  other  States  where  common- 
law  suits  on  contracts  have  been  sustained  against  married  women, 
but  on  examining  these  cases  I  find  that  they  were  based  on  statute 
laws,  which  are  not  so  stated  in  the  reports  as  to  throw  any  light 
on  the  inquiry  before  us.  It  may  be  possible  that  a  married  woman 
living  separate  and  apart  from  her  husband  might  be  sued  on  her 
contract  in  this  State  in  a  common-law  court  as  an  incident  to  the 
authority  conferred  on  her  by  the  thirteenth  section  of  chapter 
sixty-six  of  the  Code  of  West  Virginia,  page  four  hundred  and 
forty-nine,  to  carry  on  in  her  own  name  any  trade  or  business  for 
her  sole  and  separate  use.  But  it  is  unnecessary  in  this  case  to  ex- 
press any  opinion  on  this  point.  I  think  it  is  certain  that  in  no  other 
case  could  she  be  sued  in  this  State  in  a  common-law  court  upon  a 
contract,  though  she  may  bring  an  action  to  recover  her  private 
property,  she  being  now  the  legal  owner  thereof,  and  perhaps  in 
some  other  cases  to  enforce  her  rights  in  relation  to  her  private  prop- 
erty, even  when  based  on  contracts.  If,  when  this  case  is  remanded, 
the  plaintiff  thinks  that  the  character  of  his  claim  has  so  arisen 
out  of  tlio  business  carried  on  by  the  defendant,  while  living  sep- 
arate and  apart  from  her  husband,  as  to  entitle  him  to  bring  this 
action,  he  may  offer  to  reply  to  these  facts  and  the  court  will  then 
determine  whether  they  constitute  a  good  replication.  Such  was 
the  mode  pursued  in  Illinois  in  the  case  before  cited,  in  which  the 
plaintiff  brought  forward  his  right  to  sue  the  defendant  on  that 
particular  contract,  and  if  any  such  case  can  exist  in  this  State. 
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that  is  the  proper  mode  of  its  being  presented.  Gertain  it  is  that 
in  this  State  the  general  disability  of  a  married  woman  to  incory  by 
contract,  a  personal  obligation  on  which  she  could  be  sued  at  law, 
has  not  been  removed,  and  therefore  she  may  rely  on  her  plea  of 
coverture  as  a  bar  to  any  action  on  a  contract  made  by  her  while 
married;  and  if  there  be  any  exception  to  her  disability  to  incur 
such  personal  responsibility,  the  plaintifiF,  by  replication,  should 
bring  it  to  the  attention  of  the  court  The  judgment  of  the  Oir- 
cuit  Court  in  sustaining  the  demurrer  to  the  plea  filed,  and  in 
striking  out  the  plea,  and  also  the  judgment  rendered  by  the  Cir- 
cuit Court  in  favor  of  the  plaintiff  against  the  defendant,  must  be 
reversed  and  annulled,  and  the  appellant  must  recover  of  the  ap- 
pellee his  costs  in  this  court  expended,  and  the  cause  must  be 
remanded  to  the  Circuit  Court  to  be  proceeded  with  on  the  prin- 
ciples expressed  in  this  opinion  and  further  according  to  law. 

Judgment  reversed  and  cause  remanded. 


BUBTON  T.    HaNSFOBD. 
(10W.Ya.47a) 

NegcUMs  pauper  ^^  indonement  by  ttranger — evidence  to  define  his  UdbUUif. 

When  A  indorsea  a  note  payable  to  the  order  of  B,  at  the  time  it  is  made,  he 
is  prima  faeie  liable  to  B  as  guarantor  or  maker,  as  B  may  elect ;  bat  he 
may  show  by  extrinsic  evidence  that  his  intention  was  to  bind  himself  only 
as  guarantor  or  as  second  indorser,  and  thus  limit  his  liability.  {See  note,  p» 
580.) 

ACTION  on  notes  by  Lee  to  the  order  of  Burton  and  indorsed 
by  Hansford.     Demurrer,  and  judgment  for  plaintiff.     The 
opinion  states  the  facts. 

William  H,  Hogeman  and  (7.  E.  Doddridge^  for  plaintiff  in  error, 
cited  4  Rob.  Pr.  548;  Bishop  v.  Hay  ward,  4  T.  R  471;  Story  on 
Prom.  Notes,  §  480;  Bacon  v.  Burnham,  37  N.  Y.  614;  Hall  v. 
Netocornhy  7  Hill,  416;  2  Bob.  Pr.  231;  Spies  v.  OilmouTy  1  Comst 
"821,  231;  Herricky.  Carman,  12  Johns.  160;  Tillman  v.  Wheeler^ 
17  id.  328;  Fegenbush  v.  Lang,  28  Penn.  St.  194;  Farmers'  Bank 
^t  al  V.  Vanmeter,  4  Rand.  663;  Chalmers,  Jones  &  Co,  v.  McMurdo, 
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5  Man!  252;  Hague  v.  Davisy  8  Gratt.  4;  Bank  of  the  Unife^ 
States  V.  Beime,  1  id.  265;  2  Tuck.  Com.  99;  1  Bouv.  L.  D.  136;. 
Bender  v.  Manning,  2  N.  H.  289 ;  Hardin,  225;  2  Bouy.  L.  D.  417  ^ 
Syme  v.  Oriffin,  4  H.  &  M.  277 ;  Quarles  v.  Lacy,  4  Munf.  260  ;. 
Cooke  V.  Simms,  2  Call,  39  ;  Wooddy  v.  Flournoy,  6  Munf.  606  ;  » 
Chitty'8  PL  115;  1  id.  293-4  ;  Edw.  on  Bills,  273-4,  610;  Foot  v. 
Sabin,  19  Johns.  159 ;  Spies  v.  Oilmoury  1  Oomst.  321 ;  Pitts  y^ 
Congdon,  2  id.  352 ;  7  Hill,  416,  426 ;  Parker  v.  Carter,  4^ 
Munf.  279  ;  Early  v.  Preston,  1  Patt  &  H,  (Va.)  228 ;  Freeman  ont 
Jndg't,  §§  231,  232,  235  ;  Coolidge  y.  Payson,  2  Am.  L.  Gas.  322;: 
Peasly  y.  Boatwright,  2  Leigh,  195  ;  Oreen  v.  Buckner,  7  id.  83  ^ 
EUis  V.  Brown,  6  Barb.  293. 

W.  Molohan  and  James  M.  Laidleg,  for  defendants  in  error. 

Green,  President  [After  stating  the  case  and  considering  ai 
question  of  pleading.]  The  next  inquiry  is,  whether  the  plaintifEs^ 
declaration  is  sustained  by  the  facts  proven  in  the  case.  They 
were :  The  plamtifiFs'  agent  was  at  the  store  of  the  defendant,  \xk 
Kanawha  county.  West  Virginia,  to  collect  a  debt  he  owed  the- 
plaintiffs,  resident  of  the  State  of  Ohio;  Lee  wanted  an  extensiooi 
of  time;  the  plaintiffs'  agent  agreed  to  give  it,  if  Lee  would  give- 
him  notes  for  the  debt,  indorsed  in  such  a  manner  that  the  plain- 
tiffs could  have  them  discounted  in  one  of  the  local  banks  of 
Kanawha,  if  the  plaintiffs  wished  so  to  do;  and  thereupon  the- 
plaintiffs'  agent  drew  the  two  notes  above  copied,  and  Lee  signed 
them  and  sent  them  by  a  clerk  to  the  defendant,  Hansford,  witb 
the  request  that  he  would  indorse  them,  informing  Hansford  that 
if  he  would  indorse  them  the  plaintiffs  would  take  them  and  give 
him  (Lee)  an  extension  of  time  on  his  debt.  Hansford  indorsed 
the  notes  and  sent  them  back  by  Lee's  clerk,  and  Lee  then  deliv- 
ered  them  so  indorsed  to  the  plaintiffs'  agent  On  this  state  of 
facts,  can  the  plaintiffs  sustain  an  action  against  Hansford  ?  And 
if,  by  indorsing  said  notes,  he  incurred  any  obligation  to  the  plain- 
tiffs,  what  was  the  character  of  this  o  bligation  ?  Was  it  a  direct 
obligation  as  Lee's  security  to  pay  the  amount  of  those  notes,  or 
was  it  a  guarantee  that  Lee  would  pay  them  ?  If  his  obligation  is- 
direct  as  surety  of  Lee,  the  plaintiffs  could  recover  from  him  on 
the  general  money  counts,  without  using  any  diligence  to  make  the^ 
debts  out  of  Lee.     On  the  other  hand,  if  his  obligation  is  only  thai 
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<of  a  guarautor,  the  plaintiffs  cannot  recover  except  upon  a  special 
t^ount,  nor,  as  a  general  rule,  withoat  the  use  of  proper  diligenoe 
to  make  thafc  debt  out  of  Lee.  If  he  is  to  be  regarded  only  as  an 
iindorser  of  negotiable  notes  on  which  the  plaintifib  were  first  to 
indorse  their  names,  the  plaintiffs  could  not  recover  of  him  at  all, 
^e  being  a  second  indorser,  and  they  occupying  the  position  of  first 
endorsers.  There  is,  perhaps,  no  legal  subject  upon  which  there 
4ias  been  a  greater  diversity  of  opinion  than  the  question,  what  is 
the  liability  of  a  stranger  to  a  note,  who  signs  his  name  on  the  back 
thereof.  In  many  of  the  States  it  has  been  decided  that,  when  a 
stronger  signs  his  name  on  the  back  of  a  note  before  its  delivery,  he 
i&  prima  facie  liable,  as  though  he  was  an  original  promisor.  This  is 
iieldto  be  law  in  Maine,  ChildsY.  Wyman,  4A  Me.  433;  in  Vermont, 
Sylvester  v.  Downer,  20  Vt.  356 ;  in  Rhode  Island,  Perkins'  AdmW 
T.  Barstow,  6  R  I.  505  ;  in  Massachusetts,  Chaffee  v.  JoneSy  19  Pick. 
^60;  in  New  Hampshire,  Currier  v.  Fellows,  27  N.  H,  366;  in  Indi- 
ana, Cecil  V.  Mix,  6  Ind.  478;  in  Michigan,  Rotlhschild  v.  Ghrix,  31 
Mich.  150;  18  Am.  Bep.  171;  in  Minnesota,  Peckham  v.  Oilman,  7 
Mmu.  446;  in  Texas,  Carry.  Rowland,  14  Tex.  275;  and  in  Louisiana, 
'Collins  V.  Trist,  20  La.  Ann.  348.  In  other  States  it  is  held  that  a 
party  80  signing  is  prima  facie  not  an  original  promisor,  but  a  guar- 
antor. It  is  so  held  in  Illinois,  Webster  v.  Cobb,  17  111.  459;  in  Gon- 
Tiecticut,  Hanson  v.  Sherwood,  26  Conn.  437;  and  in  Ohio,  Greenough 
T.  Smead,  3  Ohio  St.  415,  but  in  these  States  there  is  a  difference  in 
the  extent  of  the  liability  of  such  guarantor.  In  other  States  it  is 
lield  that  such  an  indorsement  by  a  stranger  of  negotiable  paper 
before  the  delivery  to  the  payee  does  not  prima  facie  make  the 
party  liable,  either  as  an  original  promisor  or  as  a  guarantor,  but 
^nly  as  an  indorser,  and,  therefore,  not  liable  to  the  payee,  who 
-occupies  the  position  of  a  first  indorser.  This  is  held  in  New  York, 
derrick  v.  Carman,  12  Johns.  160;  in  Pennsylvania,  Fegenbush  v. 
Xafig,  28  Penn.  St.  194;  in  Iowa,  Fear  v.  Dunlap,  1  Greene,  331, 
In  California  and  Mississippi,  the  payee  of  a  negotiable  note  may 
Bue  a  stranger  who  has  indorsed  it,  his  liability  being  prima  fade 
that  of  an  indorser,  and  not  that  of  either  a  guarantor  or  original 
promisor.  Jennings  et  aiL  v.  Thomas,  13  Sm.  &  Marsh.  617;  Pierce^ 
^tc.,  V.  Kennedy,  5  Cal.  138.  In  New  York,  where  the  decisions 
Jiave  been  very  inconsistent,  it  is  now  held  that  where  the  note  is  not 
negotiable,  and  is  indorsed  by  a  third  party  before  it  is  delivered 
to  the  payee,  he  may  be  held  liable  as  an  original  promisor  or  as  ft 
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guarantor.  Cromwell  y.  Hewitt^  40  N.  T.  491.  In  Massaohasetts 
now,  parol  eyidence  would  not  be  even  admissible  to  show  that  a 
stranger  who  put  his  name  on  the  back  of  a  negotiable  note  when 
it  was  made,  did  not  thereby  intend  to  bind  himself  as  an  original 
promisor.     Way  v.  Butterworth,  108  Mass.  609. 

In  the  case  of  Bay  et  ah  v.  Simpson^  22  How.  341,  Clif- 
ford, J.,  in  delivering  the  opinion  of  the  court,  states  the  law 
thus:  ''When  a  promissory  note,  made  payable  to  a  particular  per- 
son or  order,  is  first  indorsed  by  a  third  person,  as  in  this  case  such 
third  person  is  hold  to  be  an  original  promisor,  guarantor  or 
indorser,  according  to  the  nature  of  the  transaction  and  the  under- 
standing of  the  parties  at  the  time  the  transaction  took  place.  If 
he  put  his  name  on  the  back  of  the  note  at  the  time  it  was  made, 
as  surety  for  the  maker,  and  for  his  accommodation,  to  give  him 
credit  with  the  payee,  or  if  he  participated  in  the  consideration  for 
whicl)  the  note  was  given,  he  must  be  considered  a  joint  maker  of 
the  note.  On  the  other  hand,  if  his  indorsement  was  subsequent 
to  the  making  of  the  note,  and  he  put  his  name  thereon  at  the 
request  of  the  maker,  pursuant  to  a  contract  with  the  payee  for 
further  indulgence  or  forbearance,  he  can  only  be  held  as  a  guar- 
antor. But  if  the  note  was  intended  for  discount,  and  he  put  his 
name  on  the  back  of  it  with  the  understanding  of  all  the  {.artier 
that  his  indorsement  wonld  be  inoperative  until  it  was  indorsed  \>7 
the  payee,  he  would  then  only  be  liable  as  second  indorser  in  the 
commercial  sense,  and  as  such  would  cleerly  be  entitled  to  the 
privileges  which  belong  to  such  indorsers.**  It  would  be  vain  to 
endeavor  to  draw  from  this  great  mass  of  conflicting  decisions  any 
general  principle  which  would  meet  with  general  support,  I  shall, 
therefore,  attempt  no  review  of  these  cases,  no  good  would  result 
from  such  review,  and,  indeed,  the  review  of  the  decisions  of  a  sin- 
gle State  would,  in  many  instances,  lead  to  the  conclusion  that  the 
inconsistencies  of  the  decided  cases  were  so  great  that  no  clear 
principle  could  be  deduced  from  them.  There  are  very  few  decis- 
ions touching  this  question  in  Virginia  or  West  Virginia.  All  that; 
we  can  do  is  to  lay  down  reasonable  principles  for  our  guidance  in 
the  hope  that  our  courts  may,  as  cases  arise,  carry  them  out  in  a 
consistent  manner.  On  laying  down  these  principles,  it  is  essential 
that  they  should  accord  with  the  decisions  already  rendered  in 
Viginia  and  West  Virginia.  Taking  them  as  my  polar  star,  I  con- 
clude that  when  a  negotiable  promissory  note,  made  payable  to  a 
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particular  peraon  or  order^  is  first  indorsed  by  a  third  person^  and 
then  delivered  to  the  payee^  such  indorser  is  prima  facie  an  origi- 
nal promisor  or  guarantor,  as  the  payee  may  elect,  or  the  payee  may, 
by  indorsing  his  name  aboye  that  of  such  third  person,  and  trans* 
ferring  the  note^  make  him  a  second  indorser  in  the  commercial 
sense.  But  the  true  nature  of  the  transaction,  and  the  under- 
standing of  the  parties  to  it  at  the  time,  may  be  shown  by  parol 
proof,  and  such  proof  may  destroy  this  right  of  election  by  the 
payee,  and  the  third  person  backing  such  note  may  be  held  liable 
only  as  an  original  promisor,  or  as  a  guarantor,  or  as  an  indorser 
according  to  the  nature  of  the  transaction,  and  the  original  un- 
derstanding of  the  parties  to  it.  If  it  is  shown  by  eyidence  that 
such  third  person  signed  his  name  on  the  back  of  such  a  note  at 
the  time  it  was  made  as  security  for  the  maker  and  for  his  accom- 
modation, to  gi?e  him  credit  with  the  payee>  such  proof  does  not 
alter  the  right  of  the  payee  to  hold  him  bound  as  original  prom- 
isor, or  as  guarantor,  or  as  indorser,  as  he  may  elect,  but  strength- 
ens his  prima  facie  right  to  elect ;  such  option  may  be  exercised 
at  any  time  by  the  payee,  and  so  long  as  he  holds  the  note,  may 
be  changed  at  his  pleasui^e,  even  after  the  institution  of  a  suit  by 
him  against  such  third  person.  If  it  be  shown  that  the  understand- 
ing between  such  third  person  and  the  payee  at  the  time  of  the  trans- 
action was  that  such  third  person  should  be  bound  only  collater- 
ally, such  understanding  will  destroy  the  right  which  the  payee 
would  have  otherwise  had,  of  electing  to  hold  him  bound  as  origi- 
nal promisor.  These  principles  are  fairly  deducible  from  the  only 
cases  on  the  subject  decided  in  Virginia  or  West  Virginia.  Watson 
v.  Hunt,  6  Gratt.  633  ;  Ornck  v.  Colston,  7  id.  198,  and  Kearfies  v. 
Montgomery,  4  W.  Va.  29.  If  a  third  person  indorses  at  the  time 
it  is  made  a  negotiable  note  not  drawn  payable  to  him,  he  thereby 
indicates  that  he  intends  to  bind  himself  for  the  payment  of  the 
note  in  some  form,  and  if  he  has  failed  to  indicate  in  what  form^  it 
is  fair  to  presume  that  he  intended  to  be  bound  in  any  manner  that 
the  payee  might  elect.  If  he  indicates  to  the  payee  at  the  time, 
the  manner  in  which  he  intends  to  be  bound,  though  his  purpose 
thus  indicated  be  proven  by  parol,  he  cannot  be  held  bound  other- 
wise by  the  payee. 

In  the  case  of  Ornck  v.  Colston,  7  Oratt  189,  the  drawers  of 
the  note,  wishing  to  borrow  money  of  the  payee,  obtained  the  in- 
dorsement of  Colston  on  a  blank  piece  of  paper  as  their  surety,  and 
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writing  their  own  name  on  the  other  side,  inclosed  it  by  mail  to 
the  payee^  who  drew  over  the  signature  of  the  drawers^  a  promis- 
sory note,  not  negotiable,  for  11,000,  payable  to  himself,  and  he 
aent  a  check  for  the  11,000  to  the  drawers.  The  note  not  being 
paid  by  the  drawers,  the  payee  saed  theindorser,  Oolston,  and  then ' 
wrote  over  his  signature,*  ''in  consideration  of  the  loan  of  11,000, 
by  the  payee,  I  guarantee  the  payment  of  the  within  sum  of  money.^ 
The  declaration  in  the  action  brought  against  Colston  charged  him 
both  as  original  surety  for  the  debt  and  also  as  guarantor.  The 
court  say,  ''we  are  warranted  in  treating  the  case  before  us  as  if 
the  perfecting  of  the  note  on  the  face  of  the  paper,  and  the  in- 
dorsing it  by  Golton  had  been  contemporaneous  acts,  and  had  both 
preceded  the  delivery  of  the  instrument  to  the  payee.''  And  they 
then  consider  the  legal  force  of  such  an  indorsement.  The  con- 
clusion I'eached  is,  that  the  blank  signature  of  Colston  on  the 
back  amounted  to  either  "an  absolute  promise  to  pay  or  a  collat- 
eral guaranty,  it  would  be  just  as  fair  to  presume  one  as  the  other ; 
it  would  be  reasonable  further  to  infer,  that  the  person  so  indors- 
ing in  blank  intended  to  leave  it  in  the  power  of  the  payee,  to 
elect  in  which  of  the  two  aspects  he  would  hold  him  bound.** 
The  court  accordingly  held  that  it  was  competent  for  the 
payee  to  have  charged  Colston,  the  indorser,  as  a  guarantor,  or 
as  a  direct  and  absolute  security.  And  that  the  writing  of 
the  guarantee  over  his  name  did  not  destroy  the  right  of  the  payee 
to  bold  him  bound  in  either  character.  It  is  true  that  in  this  case 
the  note  was  not  negotiable,  and  that  in  some  of  the  States  a  dis- 
tinction is  drawn  between  the  responsibility  to  the  payee  aforesaid, 
by  a  stranger,  who  at  the  time  a  note  is  made  puts  his  name  on  the 
buck,  where  the  note  is  negotiable,  and  where  it  is  not.  Such  dis- 
tinction is  drawn  in  New  York.  It  is  held  now  in  that  State,  that 
if  the  note  is  not  negotiable,  such  an  indorser  of  it  is  prima  facie 
bound  as  an  original  promisor,  but  if  the  note  is  negotiable,  he  is 
prima  facie  bound  only  as  an  indorser.  Richards  v.  Warring,  1 
Keyes,  676 ;  Cromwell  v.  Hewitt,  40  N.  Y.  491.  And  PJielps  v. 
Vieher,  50  N.  Y.  69 ;  10  Am.  Rep.  433.  But  this  conclusion  that 
there  is  such  a  distinction  between  negotiable  paper  and  paper  not 
negotiable  was  not  taken  in  New  York  without  serious  opposition. 
It  was  finally  settled  in  that  State  by  the  case  of  Hall  v.  Newcomh, 
7  Hill,  416.  This  case  was  twice  argued  before  the  Court  of  Errors  of 
that  State.    Upon  the  first  argument  the  court  was  equally  divided 
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in  opinion,  and  npon  the  second  argument  it  was  decided  by  a  vote 
of  18  to  8.  In  Connecticut,  as  before  stated,  it  is  held  that  the 
indorsement  of  a  note  not  negotiable  at  the  time  it  is  made  by  a 
third  party  prima  facie  renders  him  liable  to  the  payee  only  as  a 
guarantor,  and  in  Perkins  y.  CaUin,  11  Conn.  .213,  the  court 
expressly  repudiates  any  distinction  in  that  respect  between  a  note 
not  negotiable  and  one  that  is  negotiable  Such  a  distinction  in 
such  a  case  is  also  repudiated  by  the  Supreme  Court  of  Missouri, 
though  there,  under  such  circumstances,  the  indorser  is  held^Tritna 
facie  liable  to  the  payee  in  either  case  as  an  original  promisor, 
Lewis  V.  JIarvey,  18  Mo.  74.  The  same  is  the  law  in  Massa- 
chusetts, where  no  distinction  in  such  a  case  is  made.  Sumner  y. 
Oay^  4  Pick.  311.  The  distinction  was  repudiated  in  Champion 
d  LcUhrap  y.  Ghnffiih,  13  Ohio,  228,  and  also  in  Rotlischild  y,  Chrix^ 
31  Mich.  150 ;  18  Am.  Rep.  171,  where  in  such  a  case  the  indorser 
was  held  liable  as  an  original  promisor.  The  New  York  cases  are 
rcYiewed  in  this  last  case,  and  the  distinction  drawn  by  them  in 
such  cases  between  negotiable  notes  and  other  notes  is  repudiated 
by  the  court.  And,  generally  speaking,  no  such  distinctions  haYe 
been  made  by  the  courts  in  these  decisions,  the  cases  haYing  been 
generally  decided  without  any  regard  to  the  fact  that  the  notes 
were  or  were  not  negotiable.  I  conclude,  therefore,  that  no  such 
distinction  can  properly  be  drawn.  But  while  an  indorsement  by 
a  stranger,  at  the  time  a  negotiable  note  is  made,  makes  him^nma 
fcicie  responsible  to  the  payee,  either  as  principal  promisor  or  as 
guarantor,  as  the  payee  may  elect,  yet  '^  if  the  note  was  intended 
for  discount,  and  he  put  his  name  on  the  back  of  it  with  the  under- 
standing of  all  the  parties  that  his  indorsement  would  be  inopera- 
tiYe  until  it  was  indorsed  by  the  payee,  he  would  then  be  liable 
only  as  second  indorser  in  the  commercial  sense.''  This  is 
the  language  of  Clifford,  J.,  in  deliYering  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  22  How.  350,  and  is  a  just 
conclusion  from  the  authorities.  In  the  case  of  Keames  y.  Mont- 
gomeryy  4  W.  Va.  29,  the  defendant,  owing  the  plaintiff,  proposed 
to  him  to  take  for  his  debt  the  bond  of  third  parties,  which  the 
defendant  had  drawn  payable  directly  to  the  plaintiff.  The  plain- 
tiff refused  to  accept  this  bond,  as  it  was  payable  to  the  plain- 
tiff instead  of  to  the  defendant,  unless  the  defendant  would 
indorse  it.  The  defendant  wrote  his  name  on  the  back  of  it,  and 
the  plaintiff  accepted  it,  surrendering  to  the  defendant  his  bonj 
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which  plaintiff  held  for  the  debt  The  bond  not  being  paid, 
the  plaintiff  brought  an  action  of  assanipsit  against  the  de* 
fendant^  and  before  the  trial  wrote  over  the  defendant's  indorse- 
menty  ''for  valae  receiyed,  I  hereby  become  the  security  of 
the  obligors  in  tlft  within  bond."  The  court  held  that  the 
plaintiff  could  not  hold  the  defendant  bound  as  original  prom* 
isor  or  security,  but  only  as  guarantor.  This  decision  is  in 
consonance  with  the  principles  laid  down  aboYe,  and  with  the 
case  of  Orrick  y.  Colston,  7  Oratt.  198.  The  evidence  showed 
that ''  the  defendant  was  to  assume  the  same  situation  as  to  lia- 
bility that  he  would  have  occupied  had  the  paper  been  executed  to 
him  as  payee,  and  transferred  by  him  to  the  plaintiff."  And  such 
liability  would  not  have  been  direct  but  only  collateral.  The  prima 
facie  responsibility  of  the  defendants  as  original  promisor  at  the 
election  of  the  payee  was  therefore  in  that  case  overthrown  by  the 
proof  showing  that  he  was  only  to  be  bound  collaterally.  But  the 
reasoning  of  Judge  Maxwell  in  that  case  was  inconsistent  with 
the  views  above  expressed,  and  if  I  am  right  in  the  conclusion 
reached,  that  there  is  no  good  ground  for  the  distinction  between 
the  priina  fade  liability  to  the  payee  of  a  stranger  who  has  indorsed 
at  the  time  it  was  made  a  note  which  is  not  negotiable  and  one 
which  is  negotiable,  then  the  reasoning  of  Judge  Maxwell  is 
inconsistent  with  the  opinion  of  the  court  in  Orrick  v.  Oolsion,  7 
Oratt  189.  But  these  views  of  Judge  Maxwell  do  not  seem  to 
have  been  approved  by  Judge  Brown,  for  while  he  concurs  with 
him  in  the  decision  rendered,  he  does  not  concur  with  him  in  his 
views,  though  Judge  Berkshire  did.  Judge  Maxwell,  in  his 
opinion,  says:  ''  If  a  stranger  indorses  his  name  in  blank  on  the 
back  of  paper  not  negotiable  he  is  prima  facie  guarantor,  but  this 
presumption  may  be  rebutted  by  showing  the  original  understand- 
ing of  the  parties,  by  showing  an  express  agreement  otherwise,  or 
by  showing  circumstances  from  which  one  may  be  inferred."  He, 
however,  neither  assigns  any  reason  for  this  position  nor  does  he 
cite  any  authority  to  sustain  it.  If  we  are  to  infer  that  he  thought 
there  was  a  difference  in  such  case  between  the  liability  of  a 
stranger  who  indorses  a  note  not  negotiable  and  one  who  indorses 
a  negotiable  note,  I  think  both  reason  and  authority  show  that  such 
distinction  is  not  well  founded.  The  review  of  the  cases  before 
cited  satisfy  my  mind  that  no  such  distinction  can  properly  be 
drawn.     And  if  there  is  no  such  distinction,  then,  as  I  have 
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endeayored  to  show  aboye,  the  responsibility  of  a  stranger  so 
indorsing  would  not  be  that  of  a  guarantor  only,  but,  at  the  option 
of  the  payee,  it  would  prima  facte  be  either  that  of  an  original 
promisor  or  that  of  a  guarantor.  In  the  particular  case  then 
before  the  court,  if  Judge  Maxwell's  view  of  what  was  shown  by 
the  evidence  be  correct,  this  prima  facie  case  against  the  indorser 
that  he  might  be  held  as  original  promisor  was  rebutted  by  the  evi- 
dence, which  shows  tiiab  the  understanding  was  that  he  was  only 
to  be  bound  collaterally.  I  regard  this  expression  of  opinion  by 
Judge  Maxwell  as  a  dictum  not  concurred  in  by  Judge  Brown, 
and  open  to  consideration  whenever  a  case  arises  which  fairly  pre- 
sents the  point.  In  this  case  it  is  only  necessary  to  decide  that  a 
stranger  who  indorses  negotiable  paper  at  the  time  it  was  made  is 
prima  facie  liable  to  the  payee  as  original  promisor  if  he  chooses  to 
so  regard  him. 

To  apply  the  principles  above  laid  down  to  the  present  case  will 
be  very  easy.  There  is  nothing  in  the  evidence  to  show  that 
Hansford  put  his  name  on  the  back  of  these  notes  with  the  under- 
standing of  all  the  parties  that  his  indorsement  would  be  inopera* 
tive  until  it  was  indorsed  by  the  payees.  Had  this  been  shown,  he 
would  have  only  been  liable  as  a  second  indorser  in  the  commercial 
sense,  and  could  not  have  been  sued  by  the  payees.  But  it  is  shown 
that  he  put  his  name  on  the  back  of  these  notes,  at  the  time  they 
were  made,  as  surety  for  the  maker,  and  for  his  accommodation  to 
give  him  credit  with  the  payees.  He  is,  therefore,  responsible  to 
them  at  their  option,  either  as  an  original  promisor,  or  ad  a  guar* 
an  tor.  The  only  ground  for  questioning  for  a  moment  the  trua 
intention  of  the  parties  in  this  transaction  is  the  fact  that  tha 
plaintiffs'  agent  drew  the  notes  payable  at  one  of  the  Oharlestoa 
banks.  But  his  declared  purpose  in  so  drawing  them  was  that  the 
plaintiffs,!/  tkey  should  wish  to  do  so, might  have  them  discounted. 
In  other  words,  it  was  understood  at  the  time  by  the  drawer  that 
the  plaintiffs  might  continue  to  hold  the  notes  if  they  chose, or  have 
them  discounted  if  they  thought  proper.  Had  Hansford  indorsed 
it  with  this  understanding  he  would  have  been  responsible  as 
original  promisor,  if  the  payees  chose  to  hold  him  responsible, 
unless  in  the  exercise  of  their  discretion  expressly  reserved  the 
plaintiffs  chose  to  indorse  the  notes  first  and  have  them  discounted. 
If  this  had  been  done  they  could  not  have  held  Hansford  liable  ta 
them  at  all.     But  in  point  of  fact  Hansford  was  not  informed  that 
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the  phantiffay  or  their  agent,  had  any  idea  of  having  the  notes  die- 
connted;  he  indorsed  them  simply  as  surety  for  the  drawer>  in  and 
for  his  aocommodation,  and  to  give  him  credit  with  the  payees. 
The  pkintifh  therefore  had  a  right  to  hold  him  as  an  original 
promiBor,  and  to  lecorer  of  him  the  amount  of  these  notes  on  the 
common  money  oonnts  in  the  declaration.  And  it  follows  the 
court  did  not  err  in  permitting  both  these  notes  to  be  read  as  evi- 
deuce  on  the  trial  of  the  ease. 

The  judgment  of  the  Circuit  Court  of  Kanawha,  rendered  in 
this  case  on  June  11, 1874,  must,  therefore,  be  affirmed,  and  the 
iqipellees  must  recover  of  the  appellant  their  costs  about  this  apped 
expended  in  this  court,  and  damages  according  to  law. 

Jttdffmeni  affirmed. 

Note  bt  the  Bspobtke.— In  a  case  like  this  the  position  of  the  stranger  IndonMr  was  hdd 
In  Jones  v.  Ooodwin  (89  Cal.  488),  2  Am.  Rep.  478,  to  be  strictiy  that  of  Indoner.  (Bee  iiU 
Bote,p.47B.)  &iiiMS7.Bosely<WMd.SOS),6A]n.  Sep.  411,  that  of  Joint  maker.  In  Eil- 
bevt  y.  Ftnkbein£r  (88  Penn.  St.  248),  8  Am.  Bep.  178,  that  of  second  IndorMr,  prima  fads, 
Irat  parol  eyldence  was  admitted  to  show  that  It  was  that  of  guarantor.  In  Chaddodt  w. 
Van  Nam  Cn  N.  J.  1917),  10  Am.  Rep.  266,  that  of  second  indorser  or  sorety,  and  panoi  ert- 
doMW  was  ndmtttfiil  to  show  which ;  bat  per  tslt  implies  no  UafaOltj  whatever.  In  Chafm 
T.  Memphis^  etc.,  R.  R.  Oo.,  64  Mo.  103,  prima  faeU  that  of  maker,  and  a  hotui  jidt  pnr- 
diaser  is  boond  bj  an  agreement  between  him  and  the  payee,  that  he  Is  to  be  liable  only  aa 
Indorser.  In  Imry.  OAe/i,  1  Baact.  (Tenn^  421 ,  that  of  Indoreer  pnrima  fatie,  subject  to  en- 
largement by  parol  evidence.  The  same  in  Best  ▼.  HtippUy  8  Colo.  187.  In  Browmng  t. 
Jtferrftt,  61  Ind.  495,  prtmafiuU  that  of  Indorser,  but  subject  to  explanation.  As  to  Penn- 
sylvania, see  AmtiCs  AdmiatatrntnrBy^.Symonds  (85  Fenn.  St.  90),  pott. 

The  dUTerences  of  ruling  on  this  sobject  in  the  different  States  are  snlBclently  pointed 
out  in  the  principal  case.  The  distinction  between  negotiable  and  non -negotiable  paper 
■sems  pacnWar  to  If ew  Toik. 

The  cases  of  Moore  v.  Cross,  19  N.  Y.  827 ;  Bacon  ▼.  jBurn/uim,  87  N.  Y.  816 ;  Jlever  t. 
BOxiwr,  47  id.  963  ;  Phcljx  t.  Vischer,  60  id.  60  ;  Clothier  v.  Adriatice,  61  id.  882,  hav» 
settled  the  lawin  New  York  that  one,  other  than  the  maker,  who  Indorses  a  negotlatala 
promissory  note  before  its  deUveiy  to  the  payee,  Is  presamptively  a  second  indorser,  and 
Is  entitled  to  aU  the  rights,  privileges  and  exemptions  incident  to  that  situation ;  that 
prima  facie  he  is  not  Hable  to  the  payee,  whose  name  precedes  his  on  the  note,  but  only 
to  subsequent  indorsers ;  that  an  action  upon  such  a  note  by  payee  against  Indorser  may 
nevertheless  be  maintained,  provided  the  former  shows  (which  he  may  do  by  parol}  that 
the  apparent  relative  situation  of  the  parties  is  not  the  real  one,  and  that  the  payee  took 
ttte  noto  from,  and  gave  credit  or  parted  with  value  to  the  maker  with  the  knowledge  of 
the  indorser  and  upon  the  faith  of  his  Indorsement.  At  first  It  was  held  that,  as  the  payee 
Is  presumably  liable  to  Che  indorser,  he  must.  In  order  to  recover  of  him  and  to  aroid  cir- 
cuity of  action,  indorse  the  note  withoat  recourse,  and  could  do  so  even  at  the  trial,  but 
since  Hoore  v.  Crnts.  supra,  this  requirement  has  been  abandoned,  and  It  is  now  held  that» 
having  the  right  so  to  indorse,  it  win  be  presumed  to  be  done  and  treated  as  if  done,  and 
therefiore  In  fisct  need  not  be  done  at  all. 

'  But  as  to  non-negotiable  paper  a  different  rule  has  prevailed .  The  doctrine  which  haa 
grown  up  in  New  York  on  this  point  seems  to  have  been  grounded  upon  the  earlier  cases, 
and  notably  tluHt  of  JoKselj/n  ▼.  Ame^  8  Mass.  874,  where  it  was  held  that  an  Indoraee  for 
value  of  a  non-negotiable  note  may  writo  over  the  name  of  the  indorser  a  promise  to  psy  lbs 
contents  of  the  noto  to  the  indorsee,  who  may  thereupon  sue  the  indorser  upon  snch  prom* 
Ifs.   After  dieCa  In  i>eein T.  Bal(,  17  Wend.  814;  Stobury  v.  Bungerford,  2  HID, 64,  and  Aaft 


JAMUAEY  TEEM,  1877.  58J 

Barton  y.  Hansfoid. 

T.  2(reioeomb,  Sid.  S88,  the  predae  question  aroaelB  OHsuxria  v.  SioaiiJM,  ID  Barb.  401,  ▲.!>. 
18&1.  This  action  wM  a^painat  the  indoner  of  a  note  made  by  8.  A  Go.  pajrahle  to  the 
plaintiff.  The  complaint  was  in  the  usual  form  of  indorsee  against  in  dnranr  The  defend, 
ant  claimed  to  be  liable  only  as  second  indoraer.  Per  Pabkxb*  J.  *'T1m  Hjrf^n^tftnt:  can- 
not be  charged  as  indoraer  because  the  promissory  note  is  not  n^gotiaUa.  •  *  •  The 
defendant  put  his  name  on  the  note  aa  security  at  the  time  the  note  waa  made  and  befbre 
Its  delivery  to  the  plaintiffs.  I  think  the  law  well  settled  that  under  sudh  circumatanoas 
ihe  defendant  may  be  held  UaUeas  maker  or  guarantor ;  unless  he  ia  thus  liable  haeaoapes 
all  liability  on  his  contract.  His  name  is  placed  on  the  back  of  the  note»  but  he  is  not 
BUictiy  an  indoraer,  because  a  legal  indorsement  can  cmly  be  made  on  a  ni^tjahln  note. 

*  *  *  The  distinction  in  this  respect  between  paper  negotial)le  and  not  n^potiable  ham 
been  plainly  recognized,  and  is  now  well  established.  All  the  conflict  of  authority  haa  been 
in  regard  to  negotiable  paper.  There  haa  been  none  in  regard  to  p^[ter  not  negotiable/* 
quoting  Jostdyn  ▼.  Ames,  Dean  v.  Ball,  Seabvry  y.  ffunoarford,  and  HaU  t.  Neweamb^ 
mipra. 

The  next  case  in  New  York  waa  Richard  ▼.  Wanino,  88  Baib.  48, 1868.  The  note  here 
was  similar  in  form  to  the  one  in  Ortnoold  t.  SZoeum,  and  no  steps  had  been  taken  ta 
charge  the  defendant  as  indoraer.  Per  Potteb,  J. :  ^*  What  then  ia  the  legal  effect  to  one* 
who  writes  his  name,  without  any  thing  more,  upon  the  back  of  a  prcHniasory  note  tiot 
negottable  which  is  thereupon  transferred  to  the  payee  named  in  the  note,  and  who  at  tha 
time  of  the  delivery  thereof  to  him  parts  with  the  full  consideration  mentioned  in  it,  upoa 
the  credit  of  the  note  ?  "  After  defining  an  indorsement  as  the  writing  of  one's  name  oa 
the  back  of  or  across  a  note,  etc.,  by  which  the  property  in  the  same  is  trati^erred^  the 
court  say  :  "  This  effect,  that  is,  a  transfer  is  not  wrou^^t  upon  a  note  not  nsgoUotbUt  h^ 
a  signature  across  the  back  of  it.  The  title,  or  property,  does  not  pass  by  merely  writing 
the  name  thus  upon  it.  *  *  *  The  note  is  thereby  not  transferred.  «  *  *  Not  bAing 
such  an  Indorser  as  to  pass  the  title  *  *  *  the  defendant  is  not  liable  aa  such.  But  did 
not  the  defendant  therefore  make  any  contract  with  the  payee  by  so  ^ffl^ng  his  name  to 
the  note  ?  *  *  *  It  is  insisted,  and  with  great  force,  that  he  intended  only  to  bind  him- 
self as  indorser,  and  not  otherwise,  and  that  the  court  cannot  make  another  contract  for 
him .  It  is  clear  that  he  put  his  name  on  the  note,  knowing  that  the  money  was  to  be  ob- 
tained on  the  note  from  Richards  (payee).  It  is  equally  dear  that  he  knew  his  name  waa 
wanted  to  give  credit  to  the  note  to  Richards.**    After  reasoning  that  the  legal  presump* 

tion  as  to  the  inUiit  of  the  defendant  is  opposed  to  the  contract  of  an  indoraer,  and  that  his 
dgnature  warrants  the  legality  of  the  contract,  and  that  the  only  other  parties  to  such  a 
note  are  maker  and  guarantor,  and  that  he  could  not  be  held  liable  as  the  latter,  the  con- 
dnsion  is  reached  that  the  defendant  ia  a  maker  or  Joint  promisor ;  that  the  law  preecribea 
no  place  for  che  signatures  of  maker  and  Indorser,  and  that  although  it  is  customary  for 
the  one  to  aign  on  the  face  and  the  other  on  the  back,  yet  the  precise  locality  of  their  re- 
spective signatures  is  immaterial.  The  opinion  dtes  numerous  authorities,  especially 
MoU$  y.  Bird,  11  Masa.  436;  Orinvold  ▼.  SZocttm,  tupra;  Lake  ▼.  MeVean  (an  unreported 
case),  and  Ctkltty  on  Bills,  177.  On  appeal  to  the  Court  of  Appeals,  this  was  there  affirmed. 
1  Keyes,  576.  The  opinions  were  written  by  Hooebooh  and  Datis,  J  J.  Hookboom,  J., 
says,  that  it  was  fair  to  infer  from  the  evidence  that  the  defendant  was  not  contem- 
plating the  contingent  liability  of  an  indorser,  '*  for  the  law,  which  he  Is  presumed  to 
know,  did  not  admit  of  such  a  relation,  but  rather  that  he  would  indorse  the  paper  by 
writing  his  name  upon  the  back  of  It  and  contract  thereby  auch  relations  to  the  other 
parties  to  the  paper  as  such  a  signature  would  confer  or  entail  upon  him.  He  designed 
then,  to  be  a  surety  of  the  makers  to  the  payee,  and  may  be  held  In  that  character.  *  * 

*  He  is  in  effect  a  maker  of  the  note,  an  original  party  to  the  instrument,  whose  name« 
equally  with  that  of  the  other  makers,  was  Intended  to  give  currency  and  credit  to  It 
In  the  hands  of  the  payee,  and  on  the  faith  of  whoae  aignature,  either  as  principal  or 
as  surety  for  the  other  makers,  the  paper  was  discounted.  The  signature  on  the  back 
of  the  instrument  is  not  Inconsistent  with  his  liability  aa  maker,  If  he  in  fact  intended 
to  assume  that  character. "  The  opinion  concludes  with  the  rule  that :  **  If  the  nota 
be  ni/t  negr>tlable,  the  payee  la  authorised  to  overwrite  a  contract  of  guaranty,  on  an 
original  promise  to  pay  the  note  over  the  name  indorsed,  and  may  maintain  an  action 
thereon.    Because,  unless  the  Indorsement  is  held  to  Imply  such  an  authority,  It  If 
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wholly  InoperetlTe  and  MDseleas,  as  there  can  be  no  liability  aa  indoraer  In  8triotoaM« 
of  a  non-negotiable  note. "  Datiis,  J.,  says :  '*  When  a  party  writes  his  name  oo  the 
back  of  a  note  not  negotiable,  as  there  Is  no  contract  of  Indorsement,  the  courts  en- 
deavor to  prevent  the  utter  failure  of  the  contract  by  giving  It  effect  In  some  other 
way,  an  by  allowing  the  holder  to  overwrite  the  Indorser's  name,  with  the  real  contract 
Implied  by  law,  or  recover  against  him  as  a  maker  or  guarantor  of  the  note. "  Citing 
Edwards  on  Bills,  187,  230,  and  cases  cited  above. 

CrttmuM  v.  Hewitt,  40  N.  Y.  491, 1800,  differed  from  Gfiswold  v.  Slocum  and  RlOuirda 
V.  Harriiiff,  In  that  there  the  actions  were  by  payees  againat  indorsers,  who  were 
charged  as  makers  or  joint  promisors,  whereas  here  was  a  suit  against  the  payee 
<who  had  Indorsed  to  the  plaintiffs),  seeking  to  hold  him  as  guarantor.  No  steps  had 
been  takton  to  charge  him  as  Indorser.  The  court  below  held  the  suit  could  not  be 
maintained.  On  appeal  the  judgment  was  reversed  on  the  authority  of  Riehardt  v. 
Waning.  The  New  York  distinction  Is  criticised  In  BoOuehUd  ▼.  Qrtx^  SI  Mich.  IfiO ; 
B.C,  18Am.  Bep.  171. 

The  result  of  the  various  decisions  seems  to  be  as  follows,  vis.:  that  except  In  the 
technical  sense  of  the  words  there  is  no  such  thing  In  New  York  as  indorser  or  Indorse- 
ment of  non-negotiable  paper;  that  the  blank  subscription  of  one's  name  upon  or  across 
auch  paper  constitutes  the  subscriber  presumptively  a  co-maker  or  Joint  promisor 
and  surety  of  the  maker,  and  he  can  be  declared  and  recovered  sgainst  as  such;  that  a 
consideration  Is  not  presumed  and  must  alwajrs  be  alleged  and  established ;  that 
proof  of  an  intent  to  subscribe  strictly  as  indorser,  and  to  be  liable  only  as  such,  ia 
repugnant  to  the  form  of  the  contract,  and  will  not  be  received ;  that  subject  to  this 
rule  the  parties  may  severally  show  and  claim  the  benefit  of  the  exact  agreement  and 
understanding  upon  which  the  Indorsement  was  made ;  that  the  holder  of  the  note 
may  overwrite  the  name  of  the  blank  indorser  with  such  agreement  or  understandings 
or  with  a  contract  of  original  promise  or  guaranty  or  suretyship,  and  may  recover 
upon  such  overwritten  contract ;  and  finally,  that  the  maxim  tit  res  moffU  vaXeat  quam 
iwrecrt,  appliee- 
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Imuranee  —  sale  of  part  of  ruJbjeet  —  itaUment  of  oton&rM^, 

A  policy  of  insurance  proTlded  that  if  the  insured  should  make  any  othior 
insurance  on  the  property,  or  any  part  thereof,  or  if  the  property  should  be 
Bold  or  transferred,  or  any  change  should  take  place  in  the  title  or  poaaesaion 
thereof,  without  the  company's  coneent,  the  policy  should  be  void ;  and  that 
when  the  property  had  been  sold  or  otherwise  dispoeed  of,  bo  that  all  the  in- 
terest  on  the  part  of  the  insured  has  ceaaed,  the  Insurance  on  such  property 
should  terminate.  Held,  that  the  insurance  on  the  entire  property  was  not. 
by  these  provisions,  forfeited  by  a  sale  of  a  portion  of  the  property. 

A  policy  provided,  that  If  the  interest  of  the  insured  is  not  truly  stated,  or  is 
other  than  the  entire  unconditional  and  sole  ownership,  it  must  be  bo  ex- 
pressed in  the  policy,  under  penalty  of  forfeiture.  Held,  that  the  policy  waa 
not  rendered  void  by  the  failure  to  disclose  that  at  the  time  the  policy 
issued  there  was  a  deed  of  trust  on  the  property  insured,  no  inquixj  having 
been  made  about  the  state  of  the  title.* 


*  See  Manhattan  Firt  Im.  Co.  v.  Weill  (28  Gratt.  880),  SO  Am.  Bep.  804. 
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ACTION  on  a  policy  of  insurance  against  fire,  whereby  the  de- 
fend  ant,  in  consideration  of  130,  insured  the  plaintiff  to  the 
amount  of  12,000  as  follows,  tIz.:  $640  on  her  two-story  brick 
building  occupied  by  Arnold  &  Co.;  $140  on  shelving,  fixtures,  fur« 
niture,  etc.,  contained  therein ;  $547  on  her  two-story  building, 
occupied  by  Laidley  &  Miller;  $113  on  the  shelving,  fixtures,  etc, 
therein  ;  $480  on  her  two-story  building,  occupied  by  Wilson  ;  $80 
on  shelving,  eta,  therein.  The  policy  contained  the  following  pro- 
visions : 

** First.  If  the  assured  shall  have,  or  shall  hereafter  make  any 
other  insurance  on  the  property  hereby  insured,  or  any  part  thereof, 
without  the  consent  of  the  company  written  thereon. 

** Second.  Or  if  the  property  be  sold  or  transferred,  or  any  change 
take  place  in  the  title  or  possession,  whether  by  legal  process  or 
judicial  decree,  or  voluntary  transfer  or  conveyance,  without  the 
consent  of  this  company  indorsed  thereon. 

** Third.  Or  if  the  interest  of  the  assured  in  the  property,  whether 
as  owner,  trustee,  consignee,  factor,  agent,  mortgagee,  lessee,  or 
otherwise,  be  not  truly  stated  in  this  policy. 

'^Fourth.  Or  if  the  interest  of  the  assured  in  the  property  bo 
any  other  than  the  entire,  unconditional  and  sole  ownership  of  the 
property,  for  the  use  and  benefit  of  the  assured,  or  if  the  buildings 
insured  stand  on  leased  ground,  it  must  be  so  represented  to  the 
oompany,  and  so  expressed  in  the  written  part  of  this  policy,  then 
and  in  every  such  case  this  policy  shall  be  void. 

*' Fifth.  When  the  property  has  been  sold  and  delivered,  or 
otherwise  disposed  of,  so  that  all  interest  or  liability  on  the  part  of 
the  assured  herein  named  has  ceased,  this  insurance  on  such  prop- 
erty  shall  immediately  terminate. '' 

The  opinion  states  the  other  facts.    The  plaintiff  had  judgment. 

William  H,  Hogeman,  for  plaintiffs  in  error. 

0.  E.  Doddridge,  for  defendants  in  error. 

Oreen,  President.  [After  stating  the  case,  and  passing  upon 
questions  of  jurisdiction  and  pleading.]  The  remaining  special 
plea  rejected  by  the  court  alleges  that  the  plaintiff,  without  the 
knowledge  or  consent  of  the  defendant,  after  the  issuing  of  said 
policy,  and  before  said  fire,  did  sell  and  transfer  by  deed  e^  portion 
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of  said  property  to  one  Arnold^  and,  on  the  trial  of  the  case,  the 
conrt  ezcladed  the  deed  to  Arnold  as  evidence,  haying  then  before 
it  the  whole  policy.  The  defendant  insists  by  this  plea,  that,  under 
the  provision  of  said  policy,  numbered  two  above,  the  sale  of  a  por« 
tion  of  the  property  insured,  without  the  consent  of  the  defendant, 
rendered  void  the  whole  policy.  He  interprets  this  provision  as 
prohibiting,  under  the  penalty  of  forfeiture  of  the  insurance,  a 
sale  without  its  consent  of  any  portion  of  the  property  insured. 
Admitting  for  the  present  that  this  provision  did  prohibit  the  sale 
of  any  portion  of  the  property  insured  without  the  consent  of  the 
company,  the  inquiry  is,  did  such  sale  operate  as  a  forfeiture  of 
any  portion  of  the  insurance,  and  if  so,  how  much.  The  defend- 
ant insists  that  the  policy  is  an  entire  contract  and  consequently  if, 
by  a  breach  of  any  provision  of  the  contract,  any  forfeiture  has 
been  incurred  by  the  assured,  such  forfeiture  must  necessarily  be 
of  the  entire  insurance.  It  is  often  a  question  of  great  difficulty 
to  determine  whether  a  contract  is  entire  or  separable.  In  con- 
struing a  contract  to  determine  this  question,  we  are  to  be  guided 
by  a  respect  to  general  convenience  and  equity  and  by  the  good 
sense  and  reasonableness  of  either  construction  in  the  particular 
case  rather  than  by  any  inflexible  rules  or  by  an  unreasonable  ad- 
herence to  the  words  of  the  contract  in  disregard  of  its  spirit. 
Philadelphia,  Wilmington  £  Baltimore  E.  R.  Co*  v.  Howard,  13 
How.  340 ;  Rodemer  v.  Hazhhurst,  9  Gill,  294 ;  Dibol  <6  Plant  v. 
Minott,  9  Iowa,  403;  Smith's  Lead.  Gas.,  vol.  1,  p.  42;  Brown  v. 
Vindy  3  Md.  533.  As  a  general  rule,  where  the  consideration  paid, 
or  to  be  paid,  is  entire,  the  contract  should  be  held  to  be  entire, 
though  the  subject  of  it  should  consist  of  separate  and  independ- 
ent items;  but  when  the  price  to  be  paid  is  apportioned  to  separate 
and  distinct  items,  the  contract  should  be  construed  as  severable. 
Withes  V.  Reynolds,  2  Bam,  &  Adol.  882;  Miner  v.  Bradley,  22 
Pick.  467;  Cunningham  v.  Morrell,  10  Johns.  203  ;  Diiol  £  Plant 
V.  Minott,  9  Iowa,  403.  A  policy  of  insurance  is  a  contract  so 
different  from  those  in  which  these  general  rules  have  been  laid 
down,  that  it  is  doubtful  whether  they  can  be  applied  to  this 
peculiar  contract,  or  in  what  manner  the  application  of  them  should 
be  made.  Instead,  therefore,  of  resorting  to  these  rules,  which  are 
just  and  reasonable  in  ordinary  contracts  in  ascertaining  whether  a 
policy  is  to  be  interpreted  as  entire  or  separable,  it  seems  to  me  that 
it  is  safer  to  apply  to  the  general  principle  before  announced,  tha^ 
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in  ascertaining  the  oharacter  of  the  policy  in  this  respect,  the 
courts  should  be  guided  by  a  respect  to  general  couTenience  and 
equity,  and  by  the  good  sense  and  reasonableness  of  either  con« 
fliruction,  bearing  in  mind  that  '^  the  law  leans  strongly  against  for* 
feiture,  and  it  is  incumbent  on  the  party,  who  seeks  to  enforce  one, 
to  show  plainly  his  right  to  iL"  Philadelphia  and  Wilmington 
Railroad  Company  y.  Howard^  13  How.  340  ;  and  that  a  policy 
being  a  contract  dictated  by  the  insurance  company  should  be  con- 
strued most  strongly  against  it  Bryan  y.  Peabody  Insurance  Com^ 
pany,  8  W.  Ya.  605.  Applying  this  general  principle  to  the  case 
befoi'e  us,  I  am  inclined  to  think  that  even  if  the  policy  could  be 
construed  to  impose  a  forfeiture  for  an  alienation,  without  the  con* 
sent  of  the  company,  of  any  portion  of  the  property  insured,  that 
such  forfeiture  could  not  extend  beyond  the  insurance  of  the  prop- 
erty mentioned  in  the  policy  as  separately  insured,  of  which  the 
propei*ty  so  sold  constituted  a  portion,  if  indeed  it  should  be  ex- 
tended beyond  the  forfeiture  of  the  insurance  of  the  specific 
property  sold.  That  a  sale,  for  instance,  of  any  portion  of  the 
fixtures  or  furniture  in  the  Arnold  storehouse  could  at  most  only 
operate  as  a  forfeiture  of  the  1140  insurance  on  such  furniture  and 
fixtures,  and  would  not  operate  as  a  forfeiture  of  the  (547  insurance 
on  Laidley  &  Miller's  store,  or  on  any  other  property  separately 
insured  in  the  policy.  This  conclusion  is  sustained  by  highly 
raspectable  authority.  It  is  true  there  are  some  high  authorities 
inconsistent  with  this  conclusion,  but  many  of  the  authorities  sup- 
posed to  be  inconsistent  with  this  view  are  only  so  seemingly,  and 
when  examined  will  be  found  not  to  militate  against  this  conclu- 
sion. All  the  authorities  agree  that  if,  instead  of  reciting  an  entii*e 
consideration  of  130,  for  the  insurance,  a  separate  consideration 
for  each  of  the  six  insurances  named  in  the  policy  had  been  recited 
that  the  contract  should  be  interpreted  as  separable,  and  that  then 
dearly  a  forfeiture  of  the  policy,  by  sale  or  otherwise,  would  be 
interpreted  as  a  forfeiture  of  so  much  of  the  policy  as  included 
the  property  sold.  That  in  such  case  the  policy  ought  to  be  con- 
strued as  six  several  policies  included  in  one  contract,  and  that  the 
insurance  arising  from  any  one  of  them  might  be  forfeited  without 
in  any  manner  afFecting  any  of  the  others.  And  it  does  seem  to 
me  unreasonable  to  hold  that  the  mere  recital  of  the  entire  con- 
sideration together  should  change  the  interpretation,  and  subject 
to  forfeiture  the  six  separate  insurances,  because  a  portion  of  the- 
Vol.  XXVII  —  74 
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(property  named  in  one  of  them  had  been  sold  ;  espeoially  as  it  ui 
obvioas  that  this  sale  of  a  portion  of  the  property  named  in  one  of 
the  insurances  oould  in  no  manner  tend  to  the  prejudice  or  injuiy 
of  the  company  so  far  as  the  other  five  separate  insurances  were 
concerned.  Such  construction  seems  to  me  both  unreasonable  and 
contrary  to  the  real  meaning  of  the  parties  to  the  contracts.  When 
they  declared  the  policy  forfeited  by  the  sale  of  any  portion  of  the 
property  assured  (supposing  that  to  be  the  true  meaning),  they 
4>ught  to  be  understood  as  meaning  the  policy  so  far  as  it  insured 
the  property,  a  portion  of  which  was  sold.  In  the  contemplation 
•of  the  parties,  this  policy  included  six  separate  policies  of  insur- 
ance, and  that  by  the  forfeiture  of  the  policy  was  meant  of  that 
{>articular  one  of  the  six  policies  as  to  which  there  had  been  a  vio- 
lation of  this  provision  prohibiting  alienation.  Many  of  the  au- 
thorities, which  are  apparently  inconsistent  with  this  conclusion, 
«re  not  really  so.  Thus  in  numerous  cases  where  in  mutual  insur- 
4Uice  companies  one  premium  note  was  taken  for  several  insurances 
on  different  buildings  or  other  property  contained  in  one  policy, 
and  by  the  policy  this  premium  note  was  a  lien  on  all  the  several 
buildings  or  other  property  named  in  the  policy,  then,  where  there 
lias  been  a  misi^epresentation  of  the  amount  of  the  liens  on  any  one 
of  the  buildings  or  other  property  declared  by  the  policy  to  be  a 
forfeiture,  it  has  been  held  that  this  is  a  forfeiture  of  the  entire 
{>olicy,  though  in  it  there  was  a  separate  valuation  and  insurance  on 
^each  separate  building.  Oould  v.  York  County  Mutual  Insurance 
Co.,  47  Me.  403 ;  Lovejoy  v.  Augusta  Mutual  Fire  Insurance 
Co.y  46  id.  472;  Brown  v.  Peopled s  MuU  Ins.  Co.,  II  Cush.  280; 
Friesmuth  v,  Agawam  Fire  Ins.  Uo.^  10  id.  587. 

These  decisions  are  clearly  right,  not  as  I  think  merely  because 
the  consideration  recited  was  entire,  but  because  the  entire  con- 
sideration as  represented  by  the  premium  notes  was  a  lien  on  all 
the  property  named  in  the  policy,  and  a  misrepresentation  of  the 
incumbrances  upon  any  one  piece  of  property  diminished  the 
company's  security  for  the  premium  due  on  the  separate  insurance 
of  the  other  property  included  in  the  policy,  but  the  title  of  which 
was  not  misrepresented.  The  same  has  been  held  properly  to  be 
the  law  in  similar  cases  where  the  forfeiture  was  produced  by  a  sale 
of  a  portion  of  the  property  separately  insured,  the  premium  note 
being  a  lien  on  the  entire  property  in  the  policy.  Barnes  v.  The 
Union  Mut.  Fire  Ins.  Co.,  61  Me.  111. 
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It  has  been  held  that  where  two  buildings  were  closely  connected 
together,  and  the  policy  contained  a  separate  insurance  on  each 
one  for  an  entire  consideration,  though  it  did  not  appear  that  this 
consideration  was  unpaid,  and  a  lien  on  both  buildings,  yet  if  one 
building  is  used  for  a  forbidden  purpose,  it  will  avoid  the  entire 
policy.  Leey.  ffoward  Fire  Ins.  Co,,  3  Gray,  683;  Fire  ABSOciation 
T.  WiUiamsan,  26  Penn.  St  196.  These  decisions,  though  not  sus- 
tainable if  the  two  insurances  in  the  one  policy  were  regarded  as 
though  in  separate  policies,  yet  it  would  not  follow  from  them  that 
if  the  cause  of  the  forfeiture  did  not  in  any  way  increase  the  risk 
on  the  other  building,  as  in  the  case  of  a  sale  of  one,  that  both 
insurances  would  be  forfeited.  And  in  the  last  case  above  cited, 
the  court  seems  to  base  its  decision  specially  on  the  fact  that  both 
buildings  were  destroyed  through  an  explosion  in  one  of  them,  of 
gunpowder,  kept  in  it  in  violation  of  the  policy.  In  Oottsman  v. 
Fennsylvanxa  Ins.  Co,,  56  Penn.  St.  210,  the  court  went  further,  and 
held  that  if  the  consideration  recited  in  the  policy  was  entire,  though 
it  was  fixed  at  one  and  one-half  per  cent  on  the  property  insured, 
and  there  was  a  separate  amount  insured  on  a  hotel  and  on  the  liquors 
in  the  hotel,  if  there  was  a  misrepresentation  which  avoided  the  insur- 
ance on  the  hotel,  there  could  be  no  recovery  on  the  insurance  on 
the  liquors,  the  contract  being  held  to  be  entire.  Tlie  court  refers 
to  the  Massachusetts  cases  above  quoted,  and  does  not  seem  to 
notice  that  most  of  them  were  based  on  the  fact  that  the  premium 
notes  were  a  lien  on  all  the  property  insured  in  the  policies.  It 
admits  the  harshness  of  the  case,  but  holds  that  it  is  but  carrying 
out  the  contract  made  by  the  parties.  It  seems  to  me  this  contract 
was  not  correctly  construed  by  the  court,  especially  as  it  stated  that 
the  premium  was  one  and  one-half  per  cent  of  the  insurance,  which, 
it  seems  to  me,  might  well  be  regarded  as  fixing  this  per  cent  on 
the  value  of  the  liquor  as  the  portion  of  the  premium  to  be  paid 
for  the  insurance  on  the  liquor,  which,  had  it  been  expressly  done, 
the  court  admits,  would  have  made  it  a  separable  insurance,  and  it 
might  then  have  been  recovered,  though  the  other  insurance  was 
void. 

In  the  case  of  The  Associated  Fire  Ins.  Co.  v.  Assum,  6  Md.  165, 
a  majority  of  the  court  held  that  a  policy  of  insurance,  "to  the 
amount  of  tljOOO,  say  1700  on  the  stock  of  books  and  stationery, 
and  1300  on  music,  musical  instruments,  fancy  goods  and  medi- 
cines," was  an  entire  contract;   but  Judge  Maso^  dissented   and 
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was  of  opinion  that  this  constitnted  two  distinct  and  separate 
insurances.  I  presume  it  all  constituted  together  one  stock  of 
goods  and  his  decision  may  not  perhaps  apply  where  there  were  two 
different  stores  and  stocks  of  goods.  But  in  opposition  to  thesa 
yiews  are  high  authorities.  In  the  Fhmnix  Ins,  Co.  y.  Lawrence 
ei  al.  the  company^  for  the  consideration  of  $14,  insured  Lawrence 
&  Oo.,  against  loss  by  fire  for  one  year^  '^  to  the  amount  of  $200  on 
their  frame  storehouse  and  11,200  on  their  stock  of  goods  in  said 
storehouse/'  and  the  court  held  though  the  policy  was  void  as  aa 
insurance  on  the  house,  it  not  being  owned  by  the  assui*edy  yet  the 
insurance  on  the  stock  of  goods  was  not,  therefore,  yoid,  the  court 
saying  that  ^'we  see  no  reason  for  excepting  this  case  from  the 
general  rule  by  which  a  policy  making  separate  insurances  upon 
seyeral  subjects  is  treated  as  separate  policies  would  be.  So  in 
Loehner  <&  Co.  y.  Holmes  Mutual  Ins,  Co.^  17  Mo.  247,  it  was  held 
that  a  policy  upon  a  house  and  its  furniture  separately  appraised^ 
though  yoid  as  to  the  house,  because  the  insured  failed  to  give 
notice  of  an  incumbrance,  was  not,  therefore,  yoid  as  to  the 
furniture,  which  decision  was  affirmed  in  19  Mo.  628.  And 
in  Clark  y.  New  England  Mutual  Fire  Ins.  Co.^  6  Gush.  342,. 
the  exact  facts  of  which  are  stated  in  May  on  Insurance^ 
303,  note,  the  company,  for  15  in  cash  and  a  deposit  note  of  $371 
insured  Clark  for  12,500,  $2,000  on  his  tayern  house  and  $500  on 
his  shop.  The  shop  was  sold,  and  by  a  proyision  in  the  policy,  the 
policy  thereby  became  void.  The  court  held,  "  that  the  shop  waa 
yalued  separately  and  was  insured  separately,  as  a  separate,  distinct 
and  independent  subject  of  insurance,  though  insured  in  the  same 
policy.  The  alienation  of  the  shop  would  ayoid  the  policy  pro 
tanto  and  only  pro  tanto.  The  tayern  house  and  shop  being  insured 
separately,  the  alienation  of  one  would  no  more  affect  the  insur* 
ance  on  the  other  than  if  they  had  been  insured  in  separate  poli- 
cies." This  decision  is  inconsistent  with  other  Massachusetts  casea 
above  referred  to,  but  though  some  of  them  are  of  more  recent 
date,  yet  they  do  not  overrule  this  case,  or  even  make  a  reference 
to  it.  This  fact  seems  to  me  to  subtract  from  the  weight  which 
might  otherwise  be  attached  to  these  Massachusetts  cases. 

I  am,  therefore,  inclined  to  the  opinion,  that  if  this  policy  had 
provided  for  its  being  yoid  if  any  portion  of  the  property  assured 
was  alienated  by  the  assured,  without  the  consent  of  the  company^ 
the  sale  of  the  Arnold  building  would  not  have  avoided  the  insur* 
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«nce  on  either  of  the  other  baildings,  or  on  their  fixtures,  or  f  ami- 
tare.  And  it  might  be  even  questioned  whether  it  would  have 
«Yen  rendered  void  the  insurance  on  the  furniture  in  the  Arnold 
«tore.  On  this  subject.  May  in  his  work  on  Insurance,  303,  304, 
«ays:  ''Upon  principle,  it  does  not  seem  to  be  of  any  consequence 
whether  the  valuation  be  separate  and  distinct,  or  not  Surely  a 
merchant  who  insures  his  store  and  stock  in  trade,  or  a  farmer  who 
insures  his  barn  and  contents,  may  recover  for  the  unsold  bal- 
ance of  his  stock,  notwithstanding  he  daily  sells  a  portion  of  it. 
The  diminution  of  insurable  interest  coincides  with  a  diminution 
of  the  right  to  claim  for  loss,  and  relatively  there  is  no  change  in 
the  situation.  To  say  that  the  policy  is  thereby  j^ro  tanto  avoided, 
is  not  so  correct  an  expression  as  that  the  amount  which  the  insured 
would  have  a  right  to  recover  under  it  is  pro  tanto  reduced.  Nor 
will  the  result  be  different,  though  it  be  stipulated  that  the  policy 
is  to  be  void  upon  the  sale  of  the  whole  or  any  part  of  the  prop- 
erty insured.  Nothing  short  of  a  sale  of  the  whole  will  deprive 
the  assured  of  his  right  to  recover  at  all.  If  he  sells  part,  he 
merely  forfeits  his  right  to  claim  for  the  loss  of  that  part,  and  for 
the  simple  and  obvious  reason  that,  having  sold  it  prior  to  the  6re, 
he  did  not,  and  he  could  not  lose  it.  But  if  he  keeps  up  his  stock, 
he  recovers  to  the  full  amount"  And  as  sustaining  him  in  this 
reasoning,  he  refers  to  Lane  v.  Maine  Mutual  Fire  Ins,  Oo.y  3 
Fairf.  (Me.)  44  ;  ffobbs  £  Henly  et  ah  v.  Memphis  Insurance  Co^ 
1  Sneed  (Tenn.),  444,  and  Wolfe  v.  Security  Fire  Ins.  Co.,  39  N, 
Y.  49. 

It  is  unnecessary  to  express  any  opinion  upon  the  soundness  or 
unsoundness  of  this  reasoning,  as  the  evidence  shows  that  theplain« 
tiff  in  the  case  does  not  claim  any  thing  for  loss  of  furniture  in 
the  Arnold  store;  nor  is  it  necessary  to  decide  in  this  case  what 
would  have  been  the  effect  of  the  policy,  providing  that  it  should 
be  void  if  any  part  of  the  property  insured  was  sold  without  the 
consent  of  the  company.  For,  as  I  interpret  the  provisions  of  the 
policy,  it  does  not  provide  for  the  policy  being  void,  unless  the 
i^hole  of  the  property  insured  is  sold.  The  language  of  the  pro- 
vision relied  upon  as  avoiding  the  policy  being  the  provisions  above 
recited  and  numbered  two,  is:  ''If  the  property  be  sold  without 
the  consent  of  the  company  indorsed  on  the  policy,  then  in  such 
case  this  policy  shall  be  void.'' 

This  court,  in  the  case  of  Bryam  v.  Peabody  Insuramee  Cbrnpang^ 
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8  W.  Va.  605,  had  before  it  the  construction  of  this  provision  in  a 
policy  of  insurance:  *'  If  the  above- mentioned  premises  shall 
become  vacant,  or  unoccupied,  and  so  remain  for  more  than  thirty 
days,  without  notice  to,  and  consent  of  this  company  in  writing, 
this  policy  shall  be  void."  This  court  held  that  this  provision 
**  must  be  construed  to  mean  and  apply  to  the  whole  or  entire 
premises,  and  not  merely  to  a  part  thereof.  Had  the  company 
intended  otherwise,  it  is  reasonable  to  have  supposed  it  would  have 
so  declared.  It  would  not  have  contented  itself  with  the  general 
and  comprehensive  expression  ^above-mentioned  premises,'  but 
would  have  manifested  its  meaning  and  intention  in  common  and 
plain  language,  such  as  *  above-mentioned  premises  or  any  part 
ih^eof.*'*  Thus  impressed,  the  court  held  that  the  assured  did 
not  violate  his  contract  in  not  giving  notice  of  the  vacating  of  a 
part  of  the  premises,  '^although  it  might  be  true  that  the  vacation 
of  the  part  of  the  pi'emises  increased  the  risk.''  It  would  have 
been  much  less  unreasonable  to  have  construed  this  provision  as 
violated  by  a  vacation  of  a  part  of  the  premises  than  to  construe  the 
provision  now  under  consideration  to  be  violated  by  a  sale  of  a  part 
of  the  property.  For  what  is  prohibited  under  penalty  of  a  for- 
feiture of  the  policy  is  a  sale  of  the  property,  and  not  a  sale  of  the 
property,  or  any  part  thereof;  and  the  omission  of  the  words  *'or 
any  part  thereof,"  is  made  the  more  striking  by  these  words,  **  the 
property  hereby  insured,  or  any  part  thereof,"  being  used  in  the 
provision  numbered  one,  just  preceding;  and  that  it  was  not 
intended  that  the  entire  policy  should  be  avoided  by  a  partial  sale, 
is  clearly  manifested  by  the  provisions  in  the  said  policy,  numbered 
above  as  five,  which  provides  that  the  policy  shall  immediately 
terminate  when  the  property  has  been  sold  and  delivered,  or  other- 
wise disposed  of,  so  thcU  all  interest  on  the  part  of  the  assured  in  it 
has  ceased^  clearly  implying  that  the  policy  should  not  terminate 
or  be  rendered  void  by  any  sale  which  did  not  produce  the  effect  of 
causing  all  interest  on  the  part  of  the  assured  in  the  property  to 
cease.  So  construing  the  policy,  I  hold  that  the  sale  of  the  Arnold 
store  did  not  avoid  the  insurance  of  the  other  two  stores,  their 
fixtures  and  furniture;  and  the  Circuit  Court,  on  the  trial,  did  not 
err  in  so  interpreting  this  policy. 

In  the  other  case  of  WiUiam  A.  Quarrier,  Trustee  of  Mrs.  Z>. 
R,  Laidhyy  v.  The  ^tna  Fire  and  Marine  Insfirance  Company  of 
Wheeling^  the  suit  was  brought  on  a  policy  identical  with  that  of 
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the  Peabody  Inenrance  Company.  The  declaration  and  pleadings 
were  the  same,  the  same  objections  were  made  to  the  pleas  offered, 
and  the  same  action  taken  by  the  court  on  the  demurrer  to  the 
declaration  and  upon  the  pleas,  and  the  same  exceptions  filed,  but 
in  this  case  a  third  special  plea  was  offered  and  rejected.  This  plea 
alleged  that  the  plaintiff  heretofore,  to  wit:  on  the  19th  day  of 
May,  1873,  executed  and  delivered,  without  the  knowledge  or  con. 
sent  of  the  defendant,  a  deed  conyeying  a  part  of  the  real  estate,, 
with  one  of  the  buildings  insured  thereon,  it  being  one  of  the  build* 
ings  injured  by  the  fire,  to  one  Joel  8.  Quarrier,  in  trust,  to  secure 
certain  indebtedness.  This,  the  plea  alleges,  avoids  the  policy,  by 
reason  of  a  provision  in  it  that  in  case  of  any  false  representation 
by  the  assured  of  the  condition,  situation,  or  occupancy  of  the 
property  insured,  or  any  omission  to  make  known  every  fact  material 
to  the  risk,  or  any  misrepresentation  whatever,  or  if  the  interest  <^ 
the  assured  in  the  property  be  not  truly  stated  in  the  policy,  then, 
the  policy  shall  be  void ;  and  also  by  reason  6t  the  provisions  in 
said  policy  before  cited  and  numbered  two  and  four.  The  plea  is 
defective  in  not  alleging  whether  the  deed  of  trust  was  executed 
before  or  after  the  policy  was  executed  and  which  particular  pro- 
vision of  the  policy  was  thereby  violated,  but  disregarded  its  form, 
it  presented  no  real  defense  ;  if  the  deed  of  trust  was  executed 
after  the  policy,  it  did  not  violate  the  provision  numbered  three, 
for  it  was  not  a  sale  of  the  property,  or  any  change  of  the  title 
within  the  true  meaning  of  this  provision.  For  it  has  been  often 
decided  that  a  mortgage  or  deed  of  trust,  before  its  foreclosure,  is 
no  alienation  or  change  of  title  according  to  the  true  interpreta- 
tion of  these  words  when  used  in  a  policy  of  insurance.  See  Shep- 
herd v.  Union  Mutual  Fire  Insurance  Company,  38  N.  H.  232; 
Fulsom  v.  Belknap  County  Mutual  Fire  Insurance  Company,  Id 
Fost.  231  ;  Howard  Insurance  Company  v.  Bruner,  23  Penn.  SL 
60 ;  Jackson  v.  Massachusetts  Mutual  Fire  Lisurance  Company,  23' 
Pick.  418;  Cojwver  y.  Mutual  Insurance  Company  of  Albany,  S 
Den.  254 ;  s.  c,  1  Gomst.  290  ;  Tittemore  v.  Vermont  Mutual  In* 
surance  Company,  20  Vt.  546  ;  Pollard  v.  Sommerset  Mutual  Fire 
Insurance  Company,  42  Me.  221 ;  Smith  v.  Monmouth  Mutual  IHre 
Insurance  Company,  60  id.  96;  Dutton  v.  New  England  Mutual  Fire 
hisurance  Company,  9  Fost.  153 ;  Rollins  v.  Columbian  Mutual 
Fire  Lisurance  Company,  6  id.  200  ;  Rice  et  al,  v.  Tower  S  Tnist., 
1  Qray,  426 ;  May  on  Insurance,  294.      It  is  true  that  the  con- 
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trary  doctrine  has  been  held  in  Indiana,  in  the  case  of  McCuIMh 
V.  Indiana  Mutual  Fire  Insurance  Company^  8  Blackf.  50,  and 
Indiana  Mutual  Fire  Insurance  Company  y.  CoquiUardy  2  Carter, 
645 ;  and  also  in  Western  Massachusetts  Insurance  Company  y.  Riker 
et  al^  10  Mich.  279. 

But  these  decisions  ought  not  to  be  regarded  as  rendering  even 
doubtful  the  propriety  of  the  conclusion  that  a  deed  of  trust  is 
neither  a  sale  nor  chimge  of  title  such  as  was  contemplated  by  the 
provisions  of  the  policy  when  it  declared  that  a  sale  or  change  ctf 
title  should  render  void  the  policy.  If  the  company  had  intended 
that  a  deed  of  trust  should  have  this  effect,  they  should  have  so 
furovided.  If  that  was  their  purpose  they  have  not  used  appropriate 
language  to  express  such  purpose.  They  have,  to  say  the  least, 
left  it  in  doubt.  And  a  contract  should  be  avoided  only  by  clear 
language  and  never  by  doubtful  phrases.  If  the  deed  of  trust  was 
executed  before  the  policy,  does  the  fact  that  it  was  not  made 
known  to  the  company  render  the  policy  void  ?  It  is  not  alleged 
that  there  was  any  misrepresentation  nor  has  there  been  any  omis- 
sion to  make  known  any  fact  material  to  the  risk.  If,  as  we  have 
seep,  the  company  permitted  the  assured  to  execute  any  deeds  of 
trust  he  chose  after  the  policy  had  been  issued,  as  we  have  seen  they 
did,  is  this  not  conclusive  that  they  did  not  consider  the  giving  of 
a  deed  of  trust,  by  the  assured,  materially  increased  their  risk,  and 
thercfoit3  the  failure  to  notify  them,  when  the  policy  was  issued, 
that  a  prior  deed  of  trust  had  been  given,  cannot  be  regarded  as  an 
omission  to  make  known  a  fact  material  to  the  risk;  nor  can  it 
be  said  that  the  interest  of  the  assured  in  the  property  was  not 
truly  stated  in  the  policy.  It  simply  states  that  the  property  is  his  ; 
and  there  being  a  lien  upon  it,  did  not  prevent  it  from  being  his 
nor  render  this  statement  untrue.  We  have  seen  that  the  policy 
itself  shows  that  the  company  regarded  the  existence  of  such  lien 
as  not  materially  affecting  the  risk  and  unless  they  inquired  par- 
ticulai*ly  into  the  title  of  the  property,  a  general  statement  by  the 
assured  that  the  property  was  his  is  sufficient  See  Flanders  on 
Fire  Insurance,  372,  373 ;  Strong  v.  Manufacturers^  hisuranoe 
Co.,  10  Pick.  40 ;  May  on  Insurance,  310  ;  Cumberland  ¥01- 
ley  Mutual  Pro.  Co.  v.  MitcheU,  48  Penn.  St.  374.  We  conclude^ 
therefore,  that  the  court  did  not  err  in  rejecting  this  third  plea. 

[Some  minor  points  omitted.] 

Both  of  the  cases  are  remanded  to  the  Circuit  Court  of  Eomawhai 
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with  directions  to  grant  to  the  plaintiffs  in  each  of  these  cases 
leave  to  amend  the  declarations  and  to  be  further  proceeded  with 
according  to  the  principles  laid  down  in  this  opinion,  and  farther 
according  to  the  principles  and  rules  governing  courts  of  common 
law. 

Judgments  reversed,  and  cases  remanded. 


Stolle  y.  jEtka  Fibe  akd  Mabikb  Iks.  Oa 

aOW.Va.MO.) 
Inmrance — condUion  —  toaiver  —  sitappeL 

A  poHcj  of  insurance  provided  that  it  should  be  void  in  case  of  assignment 
before  loss,  without  the  consent  of  the  company  indorsed  thereon.  The 
secretary  of  the  company  told  the  insured  that  he  could  assign  the  policy 
-without  such  consent.  Held,  that  this  waived  the  condition.  {See  note,  p. 
597.) 


A 


OTION  on  a  policy  of  insurance.  The  opinion  sufficiently  statei 
the  facts. 


Wm.  H.  Hogeman,  for  plaintiff  in  error. 

C.  E.  Doddridge,  W.  A.  Quarrier  and  Smith  £  Knight,  for  de- 
fendants in  error. 

Oreen,  President.  [After  stating  the  case  and  disposing  of  a 
preliminary  question.]  The  evidence  shows  that  Captain  Moore, 
of  Charleston,  procured  this  policy  for  Field,  and  that  the  pre- 
mium on  it  was  paid  by  Field  to  Moore  ;  that  Mr.  Beynolds  was  a 
clerk  of  Moore  who  is  an  insurance  agent  Field  proves  that  "on 
August  29,  whilst  Captain  Moore  was  at  the  White  Sulphur  Springs, 
the  plaintiff  came  to  him  to  transfer  policy  for  Field;  he  filled  up 
the  assignment,  and  Field  signed  it;  at  the  foot  of  the  assignment 
there  was  a  memorandum  to  be  signed  by  the  secretary;  he  saw 
Field  sign  transfer ;  went  to  Wheeling  on  business  for  Burdett ; 
went  to  Peabody  insurance  office  and  met  Mr.  Rogers;  he  intro- 
duced him  to  J.  R.  Miller^  secretary  of  ^tna  Insurance  Company, 
the  same  party  who  signed  the  policy  in  evidence;  told  Miller  he 
had  transferred  policy  for  Field  to  Stolle,  and  as  the  form  of  hia 
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transfer  had  to  be  Bent  to  home  office  to  be  approved  by  secretary, 
said  to  him,  'as  I  am  here,  and  have  mentioned  it  to  yon,  would 
it  be  necessary  to  send  policy  on  to  be  approved,'  and  he  said  ^  no, 
it  would  not,'  and  he  left  him  there.  This  was,  he  thinks,  Sep- 
tember 2,  1873.  There  was  no  agent  for  defendant  in  Charleston. 
He  was  clerk  for  Captain  Moore.  The  conversation  with  Miller 
took  place  in  door  of  ^tna  office." 

The  assignment  on  the  back  of  the  policy  referred  to  by  witness, 
Beynolds,  is  in  these  words: 

"  For  value  received,  I  hereby  transfer,  assign  and  set  over  to  Gug 

Stolle  and  his  assigns,  all  my  title  and  interest  in  this  policy,  and  all 

advantages  to  be  derived  therefrom. 

Dated  this  29th  day  of  August,  1873. 

Jahes  L.  Field.'* 

And  the  form  of  the  approval,  printed  at  the  foot  thereof  referred 
to  also  by  witness,  Beynolds,  was  in  these  words  : 

**  Approved  W.  Va,,  this day  of 187 — . 

Secretary/* 

These  questions  arise  from  this  transfer.  The  first  is  will  the 
provision  in  the  policy,  that  unless  an  assignment  of  the  policy  ia 
approved  by  the  company  by  an  indorsement  thereon  that  the 
policy  shall  be  void,  be  enforced  by  the  courts.  And  secondly,  can 
this  approval  be  waived  ;  and  thii*dly,  if  so,  do  the  facts  above  de- 
posed to  amount  to  a  waiver.  The  courts  will  enforce  such  a  pro- 
vision in  a  policy,  provided  the  assignment  prohibited  is  as  in  this 
case  before  the  loss.  If,  however,  the  policy  attempts  to  prohibit, 
under  penalty  of  forfeiture  of  the  policy,  the  transfer  after  the  loss 
has  occurred,  the  courts  will  not  enforce  it;  they  regard  such  pro- 
hibition as  contrary  to  the  public  policy.  Minium  v-  Insurance 
Ccympany^  10  Gray,  507;  Smith  v.  Saratoga  Insurance  Co.,1  Hill,  497. 
In  the  first  of  these  cases,  it  was  admitted  that  upon  a  proper  assign- 
ment of  a  policy,  assented  to  by  the  insurers,  the  assignee  could 
sustain  an  action  as  upon  a  new  and  original  promise  to  indemnify 
against  loss,  if  any  occurs,  but  it  was  held  that  if  the  policy  required 
the  assent  of  the  company  to  be  in  writing,  it  could  not  be  proved 
by  parol.  In  the  second  of  these  cases,  the  policy  had  a  clause  m  it 
whereby  the  policy  was  declared  void,  if  assigned  without  the  con- 
sent of  the  company  m  writing,  and  the  court  held,  unless  waived 
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by  the  company,  this  stipulation  of  the  policy  would  be  enforced. 
It  seemed  to  l>e  assumed  in  this  case  that  this  provision  in  the  policy 
might  be  waived.  In  the  case  of  the  Pennsylvania  Insurance  Co. 
V.  Botonxan,  44  Penn.  St.  89,  the  policy  provided  **  that  the  policy 
should  be  void  upon  assignment  thereof,  unless  notice  is  given  at 
the  office  of  the  company,  and  the  same  be  approved  and  indorsed 
thereon  by  the  secretary  or  other  authorized  officer  of  the  com- 
pany." This  policy  was  assigned  absolutely  by  written  assignment. 
Sometime  afterward,  the  president  of  the  company,  on  a  separate 
piece  of  paper,  approved  an  assignment  of  the  policy  to  these  parties 
as  collateral  security  for  certain  purposes.  This  paper  was  attached 
to  the  policy  by  a  wafer  and  is  supposed  to  have  referred  to  the  abso- 
lute assignment  aforesaid,  though  the  date  of  the  assignment 
approved  is  not  given  in  the  approval.  After  the  loss  of  the  prop- 
erty, a  letter  was  written  by  the  president  of  the  company,  though 
not  signed  officially,  to  these  assignees,  asking  certain  proposals  in 
reference  to  the  property,  looking  to  an  adjustment  of  the  loss  with 
them.  The  court  held  this  approval  of  the  president  though  not 
indorsed  on  the  policy  was  sufficient,  and  add:  '^  But  whether  it 
were  or  not,  it  is  clear  that  'the  defendants,  by  their  conduct,  and 
by  this  letter,  waived  a  more  strict  compliance  with  the  condition, 
which  they  had  a  right  to  do,  as  they  could  have  waived  entirely  a 
provision  intended  only  for  their  protection."  I  concur  in  the  con- 
clusion, that  this  provision  may  be  waived  by  the  conduct  of  the 
defendant,  or,  to  speak  more  properly,  the  defendant,  by  his  own 
conduct,  may  be  estopped  from  insisting  on  this  provision.  The 
remaining  question  is,  did  the  defendant's  conduct  in  the  case 
before  us  estop  it  from  insisting  on  the  fact  that  the  approval  of 
this  assignment  was  not  indorsed  on  tlie  policy.  The  general  ques- 
tion  as  to  what  conduct  of  the  defendant  will  amount  to  a  waiver  or 
an  estoppel  of  the  company  is  discussed  in  Muhleman  v.  Nat. 
Ins.  Co,y  6  W.  Va.  608,  and  the  conclusion  reached:  **The  act 
relied  on  as  a  waiver  must  be  such  as  to  estop  a  party  from  insist- 
ing on  performance  of  the  contract  or  forfeiture  of  the  condition. 
There  must  be  some  act  or  declaration  of  the  defendant  or  of  the 
defendant's  agent,  to  the  plaintiff,  which  so  affected  the  conduct  of 
the  latter  to  his  injury  as  that  it  would  be  unjust  now  to  permit  the 
defendant  to  set  up  or  have  the  benefit  of  the  clause  of  the  policy 
in  question.  It  is  not  necessary  to  an  equitable  estoppel  that  the 
party  should  intend  willfully  to  mislead;  but  whatever  may  be   the 
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intentyif  he  makes  such  a  representation  as  a  sensible  man  wonld 
take  to  be  true,  and  believe  that  it  was  meant  he  should  act  upon 
it,  and  he  does  so  act,  the  party  making  the  representation  is  pre- 
cluded from  contesting  its  truth/'  To  sustain  which  position  the 
court  refers  to  Bigelow  on  Estoppel,  524,  553;  Ripley  v.  ^tna  Ins. 
Ck^  30  N.  T.  136,  164;  Continenial  Nat.  Bank  y.  National  Bank 
of  Cemm.,  50  id.  575;  Herman's  Law  of  Estoppel,  343,  §  33L 
In  the  caae  under  consideration  there  is  this  provision  in  the 
policy:  ''This  insurance  may  be  terminated  at  any  time  at  the 
request  of  the  assured,  in  which  case  the  company  shall  retain  only 
the  customary  short  rates  for  the  tinie  the  policy  has  been  in 
force."  Under  this  provision  the  assured  had  a  right  to  terminate 
his  poUcy  at  any  time,  and  in  such  case  had  a  right  to  demand  the 
return  of  the  premium  paid,  except  that  the  company  could  retain 
the  customary  short  rates  for  the  time  the  policy  had  been  in  force. 
The  company  had  a  right  to  decline  to  consent;  to  the  assignment 
of  the  policy,  but  if  they  had  done  so,  the  assured  would,  of  course, 
have  exercised  his  right  to  terminate  the  policy  and  demand  the 
return  of  the  premium  paid  for  a  year  in  advance,  less  the  custom- 
ary short  rates  for  the  time  the  policy  had  been  in  force.  Of  this 
right,  however,  the  assured  was  deprived  by  being  induced  to  omit 
to  exercise  this  right  by  the  declaration  of  the  secretary,  that  it 
was  not  necessary  to  have  his  indorsement  of  the  approval  of  the 
company  of  the  assignment  on  the  back  of  the  policy.  This  left 
assured  in  the  condition  of  having  the  policy  terminated  without 
the  refunding  of  any  portion  of  the  premium  paid  in.  Such  a  result, 
if  permitted,  would  operate  an  obvious  injury  to  the  assured,  and 
upon  the  principles  above  laid  down  it  would  be  unjust  to  permit  the 
defendant  to  have  the  benefit  of  this  clause  of  the  policy,  he  having, 
to  the  injury  of  the  plaintiff,  declared  that  it  was  unnecessary  to 
comply  with  it  on  his  part  When  it  is  remembered  that 
the  blank  form  of  approval  printed  on  the  back  of  the 
policy  showed  that  the  secretary  of  the  company  was  the  proper 
officer  of  the  company  to  approve  an  assignment,  the  plaintiff 
cannot  be  considered  as  having  acted  otherwise  than  prudently 
when  he,  by  his  agent,  called  upon  this  secretary  to  know  whether 
it  was  neoessary  to  send  the  policy  on  for  his  approval  of  this 
assignment.  And  when  he  replied  that  it  was  not  necessary,  a 
sensible  man  might  well  take  this  to  be  so  and  believe  that  it  was 
meant  he  should  act  upon  it    I  am,  therefore,  of  opinion  thai 
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this  condact  of  the  secretary  of  the  company  estops  them  from 
relying  on  this  breach  of  this  condition  of  the  policy.  It  Ib  said, 
however,  that  the  secretary  did  not  make  this  statement  to  the 
plaintiff,  and  that  the  statement  was  made  to  a  third  party  and 
that  there  is  no  eyidence  that  it  was  ever  communicated  to  the 
plaintiff.  Bat  the  evidence  shows  that  in  making  this  assignment 
in  a  binding  and  effectual  manner  this  party  who  ia  called  a  third 
person^  to  whom  this  statement  was  made,  was  really  the  plaintiff's 
agent  And,  therefore,  it  must  be  held  that  the  plaintiff  not  only 
knew  of  this  statement  but  that  his  conduct  was  influenced  by  it 
If,  then,  the  first  coant  in  this  declaration  had  been  a  count  prop- 
erly drawn  and  based  on  the  policy,  the  evidence  would  under  such 
a  count  have  justified  the  finding  of  the  court.  Bui  this  count 
we  have  seen  is  fatally  defective  and  the  demurrer  to  it  should 
have  been  sustained.  The  judgment  of  the  court  cannot,  there- 
fore, be  permitted  to  stand  unless  the  evidence  would  have  justified 
the  finding  of  the  court  under  the  second  count,  which  is  a  com- 
mon count  of  tnsimul  camputassent, 

[This  queetion  being  decided  in  the  afl^*mativB.] 

Judgmmd  affirmsd. 

Norra  BT  THS  Riporrb.  —  As  to  walTer  of  condition  against  over-lnaaraDOS,  lee  ISUoU 
▼.  Lycomino  Co.  Mut.  Ins.  Co.  (66  Peiin.  St.  22),  6  Am.  Bep.  828.  As  to  waiver  of  condi- 
tion for  payment  of  premium,  see  Sims  ▼.  State  Itv.  Co.  (47  Mo.  64),  4  Am.  Rep.  811;  Bodine 
T.  Exehanoe  Fire  Iiia.  Co.  (51  N.  Y.  117),  10  Am.  Rep.  666;  Ttmno'T'  Hcaifbrdi  Fire  Ins.  Ok 
(iSIowa,  877),  84  Am.  Rep.  784;  Dayton  Ins.  Co.  ▼.  KeUy  (24  Ohio  St.  845),  16  Am.  Rap. 
612;  Joliffe  y.  Madison  Mut.  Ins.  Co.  (80  Wis.  Ill),  20  Am.  Rep.  86.  As  to  waiver  of  con- 
dition against  change  of  title,  see  Pratt  y.  2V.  F.  Cent.  Iits.  Co.  (56  N.  Y.  606),  14  Am.  Rep. 
804.  As  to  walrer  of  ooodition  against  other  insurance,  see  Couch  r.  Ctty  Ftrt  Ins.  Co.  (88 
Conn.  181),  9  Am.  Rep.  876;  Webster  v.  Phctnix  Ins.  Co.  (86  Wis.  67),  17  Am.  Rep.  479; 
Security  bts.  Co.  v.  Fay  (22  Mich.  467),  7  Am.  Rep.  670;  AUetnannia  Fire  Ins.  Co.  v.  Hurd  (87 
Mich.  11),  26  Am.  Rep.  491;  Hayuxird  v.  Nat.  Ins.  Co.  (68  Mo.  181),  14  Am.  Rep.  400.  As  to 
waiver  of  condition  for  limitation,  see  LUUe  y.  Phanix  Ins.  Co.  (123  Mass.  880),  26  Am. 
Rep.  90. 

In  this  connection  we  note  a  redbnt  case  in  the  New  Yoric  Court  of  Appeals,  of  wMeh  the 
following  is  an  abstract:  Defendant,  by  policy  issued  in  1869,  insured  the  plaintifTs  interest 
as  owner  in  his  dwelling-house .  The  policy  was  signed  by  the  president  and  secretary,  and 
**  O.  J.  Hannon,  Agent.**  It  was  renewed  in  1870»  and  again  in  1871,  the  renewal  certificates 
being  signed  In  the  same  way,  and  containing  a  clause,  **  not  valid  unless  countersigned  by 
the  duly  authorised  agent  of  the  company  at  Oswego,  New  YorIc,  and  the  last  renewal  was 
**  countersigned  at  Oswego,  the  11th  of  October,  1870,  by  O.  J.  Hannon,  Agent.**  In  No- 
vember, 1871,  plaintiff  sold  and  conveyed  the  premises,  and  in  1872  applied  for  a  renewid 
of  tlie  policy,  telling  Hannon  the  fact  of  the  sale  and  showing  him  a  mortgage  on  the  prem* 
ises  which  he  had  taken  in  payment,  and  Hannon  said  he  would  ^^make  it  all  right,**  and 
gave  him  another  like  renewal  certificate.  Hannon  received  the  premiums  on  the  several 
noewals  and  forwarded  them  to  the  company.  He  did  all  thejbuslness  of  the  company  at 
Oswego  except  to  settle  Iosms.  The  policy  contained  provisions  that  it  shoidd  be  void  if 
the  premises  should  be  sold,  or  if  the  interest  of  the  assured  was  not  truly  stated,  and  that 
nothing  less  than  a  dear  specific  agreement,  dearty  eKprsssed  and  Indonedon  tiia  poUcy, 
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should  operate  as  a  walTer  of  any  oondltlon;  and  also  that  aaj  pemon  other  than  the 
assured,  who  might  have  procured  the  insuranoe  to  be  taken,  should  be  deemed  the  agent 
of  the  assured  and  not  of  the  oompany,  under  any  drcumstanoes  whatever,  and  fai  any 
transaction  relating  to  theinsuranoe.  HeM,  that  the  conditions  were  waived.  FUh  ▼.  LiXK, 
London  <tr  Ohbe  ffvt.  Co.,  44  N.  Y.  &« ;  Shearman  ▼.  Niagara  Fire  Ins.  Co.,  46  id.  8S6;  B(d- 
weU  V.  Ntnih  Wett.  Ins.  Co.,  84  id.  aOS;  Rohrhach  v.  Oernuinia  Fire  fns.  Co.  (88  N.  Y.  47),  90 
Am.  Rep.  451,  and  Alexander  v.  Same^  86  N.  Y.  484,  distinguished  and  limited.  There  must 
be  mutuality  in  the  contract.  If  Hannon  is  to  be  deemed  agent  of  the  assured  he  cannot 
also  be  agent  of  the  insurer,  or  if  he  is,  the  Insurer  must  be  bound  by  his  acts  and  words, 
when  he  acts  as  one  having  authority  from  the  insurer.  Pi-o  hoe  vice  he  then  rightfully 
puts  oir  his  agency  for  the  insured  and  becomes  agent  for  the  insurer.  Sprague  v.  HoOand 
Purchase  fns.  0>.,  80  N.  Y.  126.  Defendant,  by  treating  the  former  oeitiflcates,  counter- 
signed by  Hannon.  as  valid,  asserted  that  he  was  its  duly  authorised  agent,  and  is  estopped 
from  denying  his  agenpy  as  to  the  third  certificate.  WhUitd  ▼.  Oemumia  nr»  int.  Co.^ 
decided  March  18, 1870. 


Levy  v.  Pbabody  Ins.  Oo. 

(10W.Va,880.) 

Inturanee — adjuHment — waiver. 

The  adjustment  of  a  lose  bjr  an  iasurer,  with  fall  knowledge  of  all  the  facte, 
operates  as  a  waiver  of  conditions  in  the  policy  against  other  insarance,  and 
requiring  the  certificate  of  a  notary  as  a  preliminary  to  payment.  (See 
note,  p.  801.) 

ACTION  on  a  policy  of  fire  insurance. 
The  policy  provided  that  it  should  be  Toid  in  case  of  other 
insurance  on  the  same  property,  without  the  consent  of  the  defend- 
ant written  on  the  policy.     The  opinion  states  the  other  facts. 

W.  H,  Hogeman^  for  plaintiff  in  error. 

Smith  S  Knight  and  Mollohan  <t  Fontaine,  for  defendant  in 
error. 

Greek,  President  [After  describing  the  policy  and  disposing  of 
a  minor  question.]  The  plaintiff,  in  his  declaration,  alleged  that  ''he 
had  duly  kept  and  performed  all  the  requirements  and  conditions 
contained  in  said  policy,  and  so  continued  from  thence  up  and  till 
the  time  of  said  loss."  He  also  alleges,  ''that  he  did  also  produce 
and  deliver  to  the  defendant,  at  its  office  in  the  city  of  Wheeling, 
a  certificate  under  the  hand  and  seal  of  D.  0.  Ghillaher,  a  notary 
public,  nearest  the  place  of  said  fire,  and  who  was  not  concerned 
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in  any  loss  occasioned  by  said  fire,  as  a  creditor  or  otherwise,  and 
not  related  to  the  plaintiff;  that  he,  the  said  D.  C.  Gallaher,  had 
examined  the  circumstances  attending  the  loss  sustained  by  plain- 
tiff by  said  fire,  and  knew  the  character  and  circumstances  of  the 
plaintiff,  and  he  verily  believed  that  the  plaintiff,  by  misfortune, 
and  without  fraud  or  evil  practice,  had  sustained  loss  and  damage 
on  the  property  insured  to  the  amount  of  $1,428.41."  The  mat- 
ters set  forth  above  are,  by  the  policy,  required  to  be  done  by  the 
plaintiff,  but  no  penalty  is  attached  to  his  failure  to  do  this  by 
the  terms  of  the  policy,  except  that  the  loss  is  not  payable  till 
these  things  have  been  done.  The  defendant  demurred  to  the 
declaration,  but  has  presented  to  this  court  no  grounds  on  which 
his  demurrer  is  based.  And  I  see  no  defect  in  the  declaration. 
The  demurrer  was  properly  overruled.  The  defendant  then  plead 
noH'iusumpsit  and  issue  was  joined;  he  also  tendered  a  special  plea 
in  which  he  set  forth  the  above  provisions  of  the  policy,  requiring 
the  consent  of  the  company  to  be  indorsed  on  the  policy  before  any 
other  insurance  of  the  property  could  bo  made  under  the  penalty 
of  the  policy  being  forfeited,  and  alleged  that,  ''without  the  knowl- 
edge or  consent  of  the  defendant,  the  plaintiff  did,  after  the  issu- 
ing of  the  aforesaid  contract  or  policy,  and  before  the  fire  in  the 
declaration  alleged,  make  and  obtain  other  insurances  on  the  prop- 
erty in  said  contract  or  policy  described,  to  wit:  $500  in  the  Nail 
City  Fire  Insurance  Company,  of  Wheeling;  $700  in  the  Sunberry 
Fire  Insurance  Company,  of  Sunberry,  Pennsylvania,  and  $500  in 
the  Franklin  Insurance  Company,  of  Wheeling.''  To  the  filing  of 
which  plea  the  plaintiff  objected,  and  the  court  overruled  his 
objection  and  permitted  this  plea  to  be  filed;  the  plaintiff  then 
offered  three  several  special  replications  to  the  defendant's  special 
plea.  The  first  of  these  special  replications  alleged,  substantially, 
that  after  the  defendant  had  full  knowledge  of  all  the  facts  in  his 
said  plea  alleged,  and  after  said  fire  and  before  the  institution  of 
this  suit,  defendant  and  said  three  other  insurance  companies, 
jointly  settled  and  adjusted  said  loss  of  plaintiff  at  $1,428.41,  and 
then  and  there  apportioned  said,  loss  among  said  companies  as 
follows:  to  the  defendant,  $457.09  3-100;  to  the  Nail  City  Fire 
Insurance  Company,  of  Wlieeling,  $285.68  5-100;  to  the  Sunberry 
Fire  Insurance  Company,  $399.95  12-100;  and  to  the  Franklin 
Insurance  Company,  $285.68  5-100.  And  the  said  defendant  and 
said  other  companies  agreed  among  themselves  and  with  the  plain- 
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tiff,  that  they  would  pay  to  the  said  plaintiff  their  portions  of  said 
loss  as  aforesaid,  which  the  plaintiff  agreed  to  receive  and  to  dis- 
charge each  of  them  from  further  liability,  which  agreement  has 
been  carried  out  as  to  all  these  companies,  except  the  defendant, 
and  it  prays  judgment,  whether  the  defendant  ought,  contrary  to 
said  adjustment  and  agreement,  to  bo  admitted  to  say  that  said 
policy  of  insurance  is  forfeited  and  Void.  The  second  special  rep* 
lication  set  forth  the  same  facts  and  adds  the  further  allegation, 
that  upon  the  happening  of  the  loss,  the  three  other  companies 
became  and  were  liable  for  the  whole  amount  of  said  loss,  inde* 
pendent  and  exclusive  of  the  defendant's  liability  therefor.  The 
third  special  replication  set  out  the  facts  stated  in  the  first,  varying 
the  statement  only,  by  saying,  that  the  plaintiff  disputed  the  cor* 
rectness  of  said  adjustment  and  claimed  that  the  true  amount  of 
said  loss  was  largely  in  excess  of  $1,428.41,  and  the  said  defendant 
and  said  three  other  companies,  in  consideration  that  the  defendant 
agreed  to  abandon  and  waive  his  said  claim  to  additional  loss,  and 
to  accept  and  receive  the  amount  so  adjusted  and  apportioned,  in 
full  discharge  of  their,  and  each  of  their,  liabilities  on  account  of 
said  loss,  agreed  then  and  there  among  themselves  and  with  the 
plaintiff,  that  they  would  respectively  pay  to  the  plaintiff  the  por- 
tions of  said  loss,  so  respectively  apportioned  to  them  aforesaid, 
which  agreement  has  been  carried  out  and  completed  by  all  of  said 
companies,  except  the  defendant.  These  replications  the  court 
permitted  to  be  filed,  and  the  plaintiff  took  his  bill  of  exceptions 
and  then  rejoined  generally  and  issues  were  joined.  On  the  trial 
of  the  issues,  the  jury  assessed  the  plaintiff's  damages  at  $511.02, 
subject  to  the  opinion  of  the  court  on  the  demurrer  to  the  evidence 
which  was  filed  by  the  defendant.  The  court  held  that  the  evi- 
dence was  sufficient  in  law  to  maintain  the  issue  joined  on  the  part 
of  the  plaintiff,  and  it  rendered  a  judgment  in  his  favor  for  $511.- 
02,  the  damages  assessed  by  the  jury,  with  interest  on  same  from 
January  2,  1876,  the  day  the  verdict  was  rendered,  and  costs.  A 
writ  of  error  was  allowed  to  this  judgment. 

[Omitting  a  question  of  pleading.] 

It  remains,  then,  to  inquire  whether  the  acts  referred  to  amount 
to  a  waiver  on  the  part  of  the  defendant  of  his  right  to  rely  on  the 
provisions  of  the  policy  set  up  in  his  plea.  The  case  of  Bagan  v. 
jStna  Fire  and  Marins  Insurance  Company  of  Wheeling^  10  W.  Va» 
583,  shows  that  a  mere  adjustment,  if  made  with  a  knowledge  of 
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aD  the  facts^  amounts  to  a  waiver  of  all  defenses  based  on  pro- 
visions in  the  policy.  And  such  an  adjustment  is  alleged  in  each 
of  these  special  replications,  and  in  addition  thei*eto  facts  are 
alleged  in  each  of  them  which  make  it  still  clearer  that  the  defend- 
ant is  estopped,  if  these  facts  are  true^  from  setting  up  any  such 
defense  as  his  special  plea  proposes.  One  of  these  special  replica- 
tions alleges  that  by  this  adjustment  the  plaintiff  released  three 
other  companies  from  the  payment  of  the  whole  of  his  loss,  which 
they  would  have  been  bound  to  do  if  the  defendant  had  insisted  on 
his  right  to  avoid  the  policy  he  had  issued.  Another  of  these 
I^eas  alleged  that  the  defendant  had  as  a  consideration  for  this 
adjustment  surrendered  a  considerable  portion  of  his  claim  for  loss 
and  damages  not  only  against  the  defendant  but  also  against  three 
other  companies.  *Act8  of  the  defendant  much  more  equivocal 
have  been  held  a  waiver  of  this  provision  in  a  policy.  See  Webster 
T.  Tfie  Phmnix  Insurance  Company^  36  Wis.  66;  17  Am.  Rep.  479; 
Hay  war  dy  assigfieey  v.  National  Insurance  Cmnpany^  52  Mo.  181; 
14  Am.  Rep.  400. 

[Omitting  the  consideration  of  the  evidence.] 

This  evidence,  it  seems  to  me,  on  a  demurrer  to  evidence  by  the 
defendant,  establishes  an  adjustment,  but  it  is  unnecessai'y  in  this 
case  to  establish  an  adjustment.  The  policy  itself  is  sued  upon, 
and  it  was  only  necessary  to  prove  a  waiver  of  the  provision  of  tho 
policy,  declaring  a  forfeiture  on  account  of  further  insurance,  with- 
out written  consent  of  defendant,  and  of  the  provision  requiring 
the  notary's  certificate  to  be  returned  with  the  proof  of  loss.  The 
proof  of  loss  was  submitted  to  the  secretary  of  the  defendant,  and 
indeed  made  out  under  his  direction,  a  part  of  it  being  in  his  hand- 
writing when  returned.  He  did  not  object  because  the  notary's 
certificate  was  not  with  it,  but  actually  adjusted  the  loss  to  his 
own  satisfaction.  The  paper  made  out  under  his  direction,  headed 
*' Adjustment  of  Losses, '^  stating  on  its  face  that  the  defendant 
pays  to  the  plaintiff  $457.09  3-25;  and  he  expresses  regret  that  he 
could  do  no  better  for  plaintiff.  The  law  as  stated  above  would 
unquestionably  make  this  a  waiver  of  the  only  matters  which  stood 
in  the  way  of  the  plaintiff's  recovery. 

[Omitting  the  consideration  of  evidence.] 

Judgment  affirmed. 

Von  BT  ram  Rbpobtbr.   See StdtU ▼.  JBtna Flm  and  Udrine  Int.  Gc».,ante«  p.  MM^ 
and  note,  amU,  p.  607.    To  the  aame  effeot  as  to  adjuBtment,   iZZfnolt  Ffrt  Int.  Oo.  % 
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Archdeacon  (10  111.  286),  25  Am.  Rep.  818,  and  LUtie  ▼.  Phandx  /na.  Cb.  (128  Mast.  88(», 
25  Am.  Rep.  98,  and  note,  107. 

lo  MoBon  v.  Cttizetui'  Fire,  Marine  and  Life  Ina.  Co.,  10  W.  Va.  672,  the  eeoretary  of 
the  company  wrote  the  following  letter  to  the  Insured : 

**Dbab  Sir:  Mr.  John  Bishop,  on  his  return  to  this  city,  handed  us  your  proof  of 
loss  by  lire  which  occurred  on  the  lOth  of  January  last  In  your  place,  showing  the 
same  to  be  $1099.45 ;  the  policy  No.  8047  of  this  company  under  which  you  had  $1,000 
insurance,  proyides  for  other  insurance  by  you— $4,000  additional  taken  elsewhere- 
leaving  this  company  liable  for  one-fifth  your  loss,  which  amounts  to  $219.09.  You 
will  let  us  know  if  you  desire  the  cash  payment,  and  what  discount  you  will  allow  this 
company  to  pay  at  this  time,  etc,,  etc. "  Held,  a  waiver  of  a  condition  that  the  com- 
pany should  not  be  liable  until  the  premium  was  paid,  and  of  the  condition  requiring 
proofs  of  loss  in  a  specifled  manner,  and  the  oertifloate  of  a  notary  to  certain  facts  In 
connection  with  the  loss.    The  court  say: 

**It  Is  well  settled  that  if  premium  Is  not  required  to  be  paid  In  cash,  but  Is  payable 
at  a  future  time,  and  there  is  a  provision  In  the  policy  rendering  It  void,  or  terminat- 
ing it  if  the  premium  is  not  paid  promptly  at  maturity  of  premium  note,  or  if  the 
premium  be  recited  on  the  face  of  the  policy  to  have  been  paid  In  cash,  but  instead 
thereof,  a  note  be  taken  which  on  Its  face  declares  the  policy  will  become  void  if  the 
note  is  not  paid  promptly  at  maturity,  or  if  the  policy  on  its  face  declare  In  such  cases, 
that  If  any  obligation  for  premium  be  not  paid  promptly,  the  policy  in  any  such  oaM 
shall  terminate  or  be  void,  such  provision  of  the  policy  will  be  enforced  unless  waived 
and  the  mere  delivery  of  the  policy  Is  not  a  waiver  by  the  company  of  such  provision* 
MtMeman  r.  NaUonaJL  Inauranec  Company^  0  W.  Va.  506 ;  Bradley  v.  Potomac  F%re  Iti- 
suftmee  Company,  82  Md.  108 ;  8  Am.  Rep.  1£1 ;  Pttt,  adm'x,  v.  Berkthhne  Life  Jnmnranee 
Company,  100  Mass.  600 ;  Baker  v.  Union  Life  Inauranee  Company,  48  N.  Y.  288;  Bow- 
ditch  Mvtual  Fire  Inturanee  Company  v.  Wintiou)  et  at.,  8  Gray,  482." 

"  The  weight  of  authority,  as  well  as  sound  reason,  leads  to  the  conclusion  that  the 
delivery  of  the  policy  to  the  assured  is  necessarily  a  waiver  of  such  a  provision  In  the 
policy.  Thus,  In  Wotid  v.  PouifiUuepsie  Mutual  Inmtranu  Company^  82  N.  Y.  019,  It  was 
decided  that  the  condition  of  a  policy  of  Insurance  that  the  Instrument  should  not 
be  binding  until  actual  payment  of  the  premium  is  waived  by  the  company  delivering 
the  policy  without  exacting  prepayment-  But  not  if  It  Is  merely  left  for  examination 
with  the  assured.  If  the  party  Is  required,  If  he  concludes  to  accept  the  policy,  to  pre- 
|>ay  the  premium.  The  assured,  If  the  policy  Is  delivered  to  him,  has  a  right  to  hold 
the  company  to  Its  contract  of  insurance,  despite  this  provision  In  the  policy,  but  the 
company  would  have  a  right  to  sue  for  the  premium  despite  the  acknowledgment  of 
the  receipt.  In  Boehen  v.  WMiamaburifii  Insurance  Company,  85  N.  Y.  181,  the  court 
decided  that  the  delivery  of  a  policy  without  requiring  such  pre-payment  in  the  pol* 
Icy.  This  position,  too,  is  strongly  countenanced  by  the  Supreme  Court  of  the  United 
States  In  Mttler  v.  Life  Int.  Co.,  12  Wall.  288.  The  delivery  of  the  policy  to  the  aasoied 
is  an  act  utterly  inconsistent  with  a  provision  in  It  that  It  shall  have  no  effect,  the 
premium  not  having  been  i>aid,  and  being  so,  upon  principle  It  must  be  held  to  be  a 
waiver  of  such  provision.  Of  course,  if  the  policy  was  handed  to  the  assured  merely 
to  Inspect,  this  does  not  amount  In  law  to  a  delivery,  but  if  once  delivered  as  a  con* 
tract,  a  provision  In  It  that  It  shall  be  void  till  the  cash  payment  Is  made,  is  by  the 
mere  delivery  waived.  Even  if  the  premium  bad  not  been  cashed,  but  by  the  terms  of 
the  policy  to  be  paid  at  a  future  time  with  a  condition  that  the  policy  should  be  void 
If  such  future  payments  were  not  promptly  made,  such  provision  could  be  waived  by 
the  company,  and  an  adjustment  of  the  liability  would  be  a  sulBolent  waiver*  See 
oase  of  Eagan  v.  JBtna  Fire  and  Marine  Inmranee  Company  of  Wheeting,  10  W.  Va.  6B8i 
and  so  would  the  receipt  of  the  premium  subsequently.  Boidon  v.  American  JAiteoI 
Hfe  Insurance  O^mjxiny,  85  Conn.  542 ;  Wing  v.  Harvey,  27  Bng.  Law  ft  Bq.  140 ;  Budkbsi 
V.  U.  S.  Ins,  Trust  Company,  18  Barb-  541.*' 

In  Biayan  v.  JBtna  Ftre  and  Marine  Ins.  Co.,  10  W.  Va.  668,  the  same  force  was  given 
to  an  adjustment  as  a  waiver  of  non-payment  of  premiums,  and  It  was  further  held  to 
operate  as  a  waiver  of  a  condition  avoiding  the  policy  If  the  building  stands  on  leased 
liround  and  that  fact  Is  not  represented  and  expressed  in  the  policy,  the  company 
being  cognisant  of  the  fact  when  the  adjustment  Is  made.    The  court  say : 
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'*The  Dezt  loqulrr  is  whether  the  policy  belnff  void  by  reuon  of  the  building  inaured 
being  upon  leased  ground,  does  this  render  void  the  alleged  adjustment  of  the  dam- 
ages  to  be  paid  to  the  plaintiff  by  the  defendant,  the  agents  of  the  defendant  having 
full  knowledge  of  all  the  facts  when  they  made  the  adjustment  ?  In  other  words, 
does  their  Ignorance  of  the  law  as  to  the  rights  and  responsibilities  of  the  parties  ren- 
der the  adjustment  made  by  them  void  ?  I  am  of  opinion  that  it  does  not.  If  a  party, 
through  ignorance  of  fact,  has  either  paid  money  or  promised  to  pay  money  for  which 
he  was  not  liable  under  the  supposition  that  he  was  liable,  he  may  recover  it  back  in 
the  one  case,  or  refuse  to  fulfill  the  promise  in  the  other.  OoodaU  v.  Dolky^  1 T.  R.  712; 
WiUiams  V.  BarthcHnmew,  I  B.  ft  P.  817 ;  Brmoldson  v.  Means,  4  Dall.  100 ;  OrcAn  v.  Cold- 
uvll,  8  Johns.  384 ;  Gariand  v.  Saiem  Banic,  9  Mass.  406.  But  Ignoranoe  of  law,  the  facts 
being  known,  furnish  no  ground  for  the  recovery  of  money  which  has  been  voluo-* 
tartly  paid,  or  for  avoiding  a  promise  to  pay.  SUven»  v.  Lyneht  IS  Bast,  88;  lAnndU  ▼. 
Hobertoon,  7  id.  281;  BObie  v.  lAUtdeu  tioL^t  id.  400;  Lowry  v.  Bourdieu^ Doug.  488; 
Duryee  v.  Dermiaofi,  6  Johns.  S48.  These  principles  were  approved  and  applied  to  a 
case  of  an  adjustment  made  by  an  insurance  company^  in  Dow  v.  Smith,  1  Oal.  81  We 
see  no  reason  why  they  should  not  be  as  applicable  to  an  adjustment  made  by  an 
Insurance  company  with  full  knowledge  of  the  facts  as  to  a  promise  by  an  Individual 
to  pay  any  debt  for  which  he  supposes  himself  responsible  in  law,  he  knowing  whan  ha 
makes  the  promise  of  all  the  facts." 


State  v.  Oharltok. 

(IIW.  Ya.  88i.) 
Indictment — uncertakUy  —  di^neUve  conjunction. 

An  indictment  charging  in  the  words  of  the  statate,  the  eale  of  intoxicating 
liquor,  without  a  license,  *'  to  be  drank  in,  upon  or  about  the  building  or 
premises  where  sold/'  is  bad  for  nncertaintj. 

INDICTMENTS  for  selling  at  retail  intoxicating  liquors  "  to  be 
drank  in,  upon,  or  about  the  building  or  premises  where  sold, 
without  obtaining  State  license  therefor  according  to  law.'*  De- 
murrers.    Conviction. 

Attorney' General,  for  the  State. 

Robert  McConnell,  for  Charlton* 
Hanson  Crxswelly  for  Allum. 

OBBEKy  President. '  The  question  for  consideration  in  these  cases 
is:  Should  the  court  on  demurrers  to  the  indictments  severallj 
have  sustained  the  indictments  as  sufficient  ?  The  indictment  in 
charging  the  ofFense  uses  the  language  of  the  statute,  see  chap.  99, 
§  1,  of  Acts  of  1872-3,  p.  253.  In  indictments  it  is  generally  proper 
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and  safiScient  to  describe  the  offense  in  the  very  terms  nsed  by 
the  statute  for  the  purpose.  Young's  case,  15  Gratt.  666;  Burner^ s 
case,  13  id.  778.  To  this  general  rule  there  are  exceptions.  Thus 
in  some  cases  it  is  necessary  for  the  allegation  in  the  indictment  to 
go  beyond  the  words  used  in  the  statute;  numerous  examples  are 
given  of  this  in  Bishop's  Grim.  Proc.,  vol.  1,  §§  369  to  374,  of 
which  it  is  unnecessary  to  speak.  An  instance,  however,  where  the 
words  of  the  statute  ought  not  to  be  used,  though  not  properly  an 
exception  to  this  general  rule,  exists  which  I  will  specify,  as  it  bears 
directly  on  the  validity  of  the  indictments  in  the  cases  before  us. 
Where  a  statute,  on  which  an  indictment  is  founded,  enumer* 
ates  the  offenses  or  intent  necessary  to  constitute  the  offenses 
disjunctively,  the  indictment  is  fatally  defectiye,  which  uses 
the  words  of  the  statute  charging  them  disjunctively.  See 
Wharton's  Crim.  Law,  vol.  1,  §  295;  1  Bishop's  Crim.  Proc.,  § 
334.  Thus  in  AngeWs  case,  2  Ya.  Cas.  231,  it  was  held  that 
where  the  statute  said, '^whoever  shall  unlawfully  shoot  or  stab 
another,  with  intention  to  maim,  disfigure,  disable  or  kill,  shall  be,** 
etc.,  the  indictment  was  properly  drawn  which  charged  the  act 
done  "  with  the  intention  to  maim,  disfigure,  disable  and  kill,'* 
and  that  the  party  on  such  an  indictment  should  be  found  guilty^ 
if  his  intention  was  only  to  maim,  disfigure  and  disable  and  not  to 
kill.  If.  this  indictment  had  followed  the  words  of  the  statute,  it 
would  have  been  bad,  for  it  would  have  violated  the  well-established 
rule  that  an  indictment  must  state  the  offense  disjunctively,  wheu 
it  is  thereby  left  uncertain  what  was  really  intended  to  be  relied 
on  as  the  accusation.  The  question  for  consideration  in  the  cases 
before  us  is,  do  the  indictments  in  these  cases  violate  this  well-estab- 
lished rule  ?  It  is  uncertain  from  these  indictments  whether  the 
State  meant  to  rely  upon  the  selling  by  the  accused  of  intoxicating 
liquors  at  his  house  to  be  drunk  in  the  building,  or  whether  it  meant 
to  rely  upon  the  selling  of  intoxicating  liquors  by  the  accused  at 
his  house  to  be  drunk  upon  the  premises.  That  is  not  in  the  build- 
ing, but  upon  the  lot  adjacent  to  his  house  ?  It  is  insisted  by  the 
attorney-general  that  the  indictment  shows  that  the  State  meant  only 
to  rely  on  the  accused  selling  intoxicating  liquor  in  his  house,  that 
the  words  building  and  premises,  as  used  in  the  indictments,  meant 
the  identical  same  thing,  and  that  the  expression  building  or  prem" 
ises,  as  used,  meant  the  same  as  building,  to  wit:  premises;  the 
word  premises  meaning  the  same  as  ttie  preoeding  word  building 
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If  this  be  the  true  interpretation  of  the  words  used  in  these  indict- 
ments,  then  they  are  clearly  valid,  there  being  no  legal  uncertainty 
as  to  what  accusation  the  State  relied  upon.  See  Commonwealth  v. 
Orey,  2  Gray,  601^  Bronn  v.  Commonwealth,  8  Mass.  69.  If,  how- 
ever, the  statute,  chap.  99,  §  1,  of  Acts  of  1872-3,  p.  253, 
intended  to  punish  not  only  the  selling  of  liquor  in  the  building 
where  sold,  but  also  upon  the  premises  adjacent  to  said  building, 
then  this  indictment  which  uses  the  identical  words  of  the  statute, 
must  be  interpreted  in  the  same  manner.  The  meaning  of  this  act 
«eems  to  me  clear,  the  language  is  ^^  in,  upon  or  about  the  building 
or  premises  where  sold/'  The  natural  meaning  of  this  is  ''  in  the 
building  where  sold,  or  upon  or  about  the  premises  adjunct  to  the 
building  where  sold."  If  the  word  premises  meant  in  this  statute 
or  indictment,  the  same  as  building,  then  we  construe  the  act  and 
indictment  as  though  it  read  '^  to  be  drank  upon  the  building  where 
sold,"  a  construction  which  seems  absurd.  That  the  legislature  by 
this  act  intended  to  punish  the  selling  without  license,  of  intoxicat- 
ing liquor  to  be  drank  not  only  in  the  building,  but  '^  upon  the 
premises  adjunct  thereto,"  appears  from  the  further  prohibition 
immediately  following:  '^  his  selling  such  intoxicating  liquor  in  any 
adjoining  room,  building  or  premises,  or  other  places  of  public  re- 
sort connected  with  the  said  building." 

The  attorney-general  relies,  to  sustain  these  indictments,  on  the 
cases  of  Cunningham  v.  State,  5  W.  Va.  508,  and  Morgan^ e  case,  7 
Gratt.  592,  where  it  was  held  not  to  be  error  to  charge  the  offense 
of  selling  spirituous  liquors,  wines,  etc.,  without  license,  by  using 
the  word  **or  "  in  lieu  of  "and  "  in  describing  the  various  kinds 
of  liquors  and  drinks,  charged  in  the  indictment  to  have  been  sold 
without  a  license.  In  reference  to  these  cases  it  is  to  be  observed, 
that  Judge  Berkshire,  in  delivering  the  opinion  of  the  court  in 
the  first  of  them,  says  in  reference  to  this  objection  to  the  indict- 
ment, ^'  if  this  were  an  open  question,  I  am  disposed  to  think  there 
would  be  much  force  in  it.  But  in  Morgan^s  case,  7  Gratt  592, 
it  was  held  that  it  was  no  error  to  use  the  word  ^  or '  (as  in  this 
case)  instead  of  the  word  '  and '  in  describing  the  various  kinds 
of  liquors  and  drinks,  charged  to  have  been  sold  in  the  indictment. 
That  case  therefore  must  be  conclusive  of  the  present  case."  The 
court  in  Morgan^s  case  cited  no  authorities  and  expressed  no 
opinion,  simply  affirming  the  judgment  below.  And  Bishop  in  his 
Criminal  Procedure,  vol.  1,  §  337,  says  that  this  case  is  contrary  to 
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the  general  doctrine.  The  contrary  has  been  held  elsewhere. 
See  §§  3,  36,  and  authorities  there  cited.  It  may  be  perhaps 
that  the  indictment  in  MorgarCs  case,  7  Gratt  59:2,  was  held 
good,  because  it  might  have  been  considered  that,  as  the  State 
could  not  reasonably  be  required  to  allege  or  prove  the  particular 
kind  of  spirituous  liquors  sold,  it  ought  not  to  make  an  indictment 
bad  for  uncertainty,  to  allege  that  it  was  of  one  kind  or  another. 
If  this  was  the  ground  of  this  decision,  it  would  be  inapplicable 
to  the  cases  now  under  consideration,  as  the  State  could  with- 
out any  difficulty  show,  and  ought  therefore  to  allege,  whether 
the  liquor  was  sold  to  be  drank  in  the  building,  or  on  the 
premises  adjunct  to  the  building.  But  be  the  reason  what 
it  may,  for  the  decision  in  Morgan^a  case^  it  ought  not  to 
be  regarded  as  overthrowing  the  general  rule,  that  an  indictment 
ought  not  to  state  the  case  disjunctively,  when  it  is  thereby  left 
uncertain,  what  is  really  intended  to  be  relied  on  as  the  accusation. 
And  while  Morgan^s  case  must  govern  us  whenever  a  case  like  it 
arises,  yet  we  cannot  safely  extend  it  to  cases  which  differ  from  it 
and  fall  within  this  general  rule. 

The  judgment  of  the  Circuit  Court  in  each  of  these  oases  must 
therefore  be  reversed  and  annulled;  and  this  court  proceeding  to 
render  such  judgment,  as  the  Circuit  Court  should  have  done, 
doth  reverse  and  annul  the  judgment  of  the  county  court,  and  doth 
sustain  the  demurrers  to  the  indictments  in  each  of  these  cases, 
and  doth  order  that  the  defendants,  Absalom  Charlton  and  William 
Allum,  severally  go  quit  of  the  offenses,  charged  against  them  in 

said  indictments  severally. 

JudginetUs  reversed. 


State  v.  Straudeb. 

ai  W.  Va.  746.) 

Bemawd ef  earns  to  FMeral  eourU^edored prisoner^ Jurp Jirom  tMeh  eotared 

persons  are  excluded, 

/L  colored  man  cannot  remove  an  Indictment  against  him  into  the  Federal 
court  for  trial,  npon  the  allegations  that  sach  prejadices  exist  against  his 
race  in  the  State  that  justice  will  not  be  done  him,  and  that  none  bat  white 
men  can  there  sit  on  the  Jury. 
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INDICTMENT  and  conviction  of  murder.  The  prisoner  peti- 
tioned for  the  removal  of  the  indictment  for  trial  to  the  United 
States  Circuit  Conrt,  alleging  that  he  was  a  person  of  color  and  an 
emancipated  slave;  that  his  defense  would  depend  greatly  on  the 
fact  of  his  marriage  at  the  time  of  the  alleged  offense;  that  there 
was  a  general  impression  in  that  county  and  State  that  colored  men 
were  not  entitled  to  the  same  protection  in  their  marital  relations 
as  white  men;  that  no  colored  man  was  eligible  under  the  State  law 
to  serve  on  a  jury;  that  he  believed  that  he  could  not  have  the 
same  benefit  of  law  that  white  citizens  enjoy,  and  feared  a  denial  of 
his  rights,  etc.    The  petition  was  refused. 

Davenport  &  Dove7ier,  for  the  prisoner. 

Attorney- General,  for  the  State. 

Greek,  President  [Omitting  all  other  points.]  The  third 
error  assigned  is,  that  ^^  the  court  should  have  granted  the  prayer 
of  the  prisoner  to  have  his  cause  removed  to  the  Circuit  Court  of 
the  United  States. '* 

The  Revised  Statutes  of  the  United  States,  section  640,  under 
title  13,  chapter  7  (see  Rev.  Stats,  of  U.  S.  p.  114),  provide  among 
other  things  ''  when  any  criminal  prosecution  is  commenced  in  any 
State  court  against  any  person  who  is  denied,  or  cannot  enforce,  in 
the  judicial  tribunal  of  the  State,  or  in  that  part  of  the  State 
where  such  prosecution  is  pending,  any  right  secured  to  him  by 
any  law  providing  for  the  equal  civil  rights  of  citizens  of  the  United 
States,  or  of  all  persons  within  the  jurisdiction  of  the  United 
States,  such  prosecution  may,  upon  the  petition  of  such  defendant 
filed  in  said  State  court  at  any  time  before  the  trial,  stating  the 
facts,  and  verified  upon  oath,  be  removed  for  trial  in  the  next 
Circuit  Court  to  be  held  in  the  district  where  it  is  pending."  And 
section  1977  of  the  Revised  Statutes  of  the  United  States  under 
24th  title  "Civil  Rights,"  p.  348,  provides:  "All  persons  within 
the  jurisdiction  of  the  United  States  shall  have  the  same  right  in 
every  State  and  Terhtory  to  make  and  enforce  contracts,  to  sue,  be 
parties,  give  evidence,  and  to  the  full  and  equal  benefit  of  all  laws 
and  proceedings  for  the  secunty  of  person  and  property,  as  is 
enjoyed  by  white  citizens,  and  shall  be  subject  to  like  punishment, 
pains,  penalties,  taxes,  licenses  and  executions  of  every  kind  and 
to  no  other. 
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The  authority  of  the  Congress  of  the  United  States  to  pass  these 
acts  IS  cliaimed  under  the  thirteenth  and  a  portion  of  the  fourteen^ 
amendments  of  the  Constitution  of  the  United  States,  which  are  in 
these  words:  '^Neither  slavery  nor  involuntai7  servitude,  except ae* 
punishment  for  crime,  whereof  the  party  has  been  duly  convicted* 
shall  exist  within  the  United  States  at  any  place  subject  to  their  jurifl- 
diction."  And  ^'all  persons,  bom  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United. 
States  and  of  the  State  wherein  they  reside.  No  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States;  nor  shall  any  State  deprive  any 
person  of  life,  liberty  or  property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws."  And  under  a  general  provision  applying  to  both  the 
fifteenth  and  fourteenth  amendments  ^^  Congress  shall  have  power 
to  enforce  the  provisions  of  this  article  by  appropriate  legislation." 

Before  considering  the  question  whether  the  court  erred  in  refus- 
ing to  remove  this  case  to  the  Circuit  Court  of  the  United  States 
on  the  application  of  the  prisoner,  I  will  consider  the  true  meaning 
of  these  amendments  of  the  Constitution,  and  the  acts  of  Congress 
passed,  as  is  claimed,  by  the  authority.  And  first  I  will  consider  the 
question  what  is  the  meaning  and  scope  of  these  amendments  of  the 
Constitution.  If  they  do  not  authorize  Congress  to  legislate,  so  as  to 
give  jurisdiction  <to  the  Federal  courts  in  such  a  case  as  is  presente4» 
it  will  be  useless  to  go  further  and  consider  whether  the  acts  of  Con- 
gress cited  intended  to  permit  the  Federal  courts  to  take  jurisdiction^ 
for  if  these  amendments  to  the  Constitution  do  not  confer  on  Con- 
gress the  power  so  to  legislate,  such  legislation  is  unauthorized  and 
void,  being  unconstitutional.  What  then  is  the  true  interpretation 
of  the  first  section  of  the  fourteenth  amendment  of  the  Constitu- 
tion above  quoted,  it  being  the  only  one  which  really  has  any  bear- 
ing on  the  question  under  discussion  ?  This  first  section  is 
divided  into  four  clauses;  the  fii*st  is:  ^^AU  persons  bom  or 
natumlized  in  the  United  States  and  subject  to  the  jurisdio- 
tion  thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside."  The  evident  object  of  this  clause  was  to  settle 
forever  a  question,  which  for  many  years  had  been  the  subject  of 
bitter  controversy:  whether  every  person  born  in  the  United  States 
and  subject  to  their  jurisdiction  was  a  citizen.  In  the  case  of 
Dred  Scott  v.  Saiidford^  19  How.  393,  the  Supreme  Court  of  tha 
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United  States  decided  that  a  negro,  thongh  -he  might  be  a  freeman, 
was  not  and  could  not  be  a  citizen.  This  decision,  though  disap- 
proved by  many  lawyers,  had  never  been  overruled.  By  this  decis« 
ion  the  whole  negro  race  were  not  only  not  citizens,  but  were 
incapable  of  becoming  so,  except  by  an  amendment  of  the  Consti- 
tution of  the  United  States.  To  remove  this  difficulty  was  the 
object  of  the  first  clause  above  quoted;  and  it  was  obviously  the 
principal,  if  not  the  whole  object  of  the  entire  first  section  of  the 
fourteenth  amendment  of  the  Constitution  of  the  United  States; 
the  other  clauses,  as  we  shall  presently  see,  were  principally  intended 
to  insure  the  carrying  out  of  this  clause  to  its  full  extent;  and  if 
they  add  any  thing  to  its  force  or  scope,  such  addition  is  very  small 
and  practically  amounts  to  nothing.  It  is  true  that  Swayke,  J., 
in  the  case  of  the  United  StcUes  v.  Rhodes,  decided  in  February, 
1868,  by  the  Circuit  Court  of  the  United  States  for  the  district  of 
Kentucky,  and  reported  in  the  American  Law  Times  Reports,  voL 
1,  p.  23,  had  decided  that  all  persons  bom  in  the  United  States,  and 
subject  to  their  jurisdiction,  were  citizens;  and  Congress  had,  by 
the  act  of  April  6,  1866,  so  expressly  declared.  But  as  this  act  of 
Congress  and  decision  of  the  Circuit  Court  of  Kentucky  were  in 
direct  opposition  to  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  Dred  Scott  case,  it  was  wisely  considered  that 
neither  this  act  of  Congress,  nor  this  decision  of  Judge  Swatkb, 
would  ever  be  acquiesced  in  as  setting  aside  a  solemn  and  well-con- 
sidered decision  of  th^  Supreme  Court  of  the  United  States.  And 
hence  the  passage  of  the  fourteenth  amendment  of  the  Constitution 
of  the  United  States.  The  next  clause  of  this  amendment  is,  *^  No 
State  shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States. '^  This  was 
really  no  new  provision  in  the  Constitution  of  the  United  States; 
a  provision  was  already  in  the  Constitution,  which,  in  effect,  and 
almost  in  words,  corresponded  with  this  clause.  The  first  clause 
in  the  second  section  of  article  four  of  the  Constitution  provides: 
''The  citizens  of  each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  of  the  several  States."  It  is  obvious 
on  inspection,  that  the  only  change  made  by  this  second  clause  is 
to  insert  instead  of  ''  citizens  of  the  several  States,"  in  the  fourth 
article,  the  words,  ''citizens  of  the  United  States."  The  object  in 
making  this  change  of  phraseology  is  obvious.  It  was  not  thereby 
intended  to  confer  on  anybody,  any  new  rights,  privileges  or 
Vol.  XXVII  —  77 


610  WEST  VIBGINIA, 


State  ▼.  Btnader. 


immunities.  It  had  been  said  by  eminent  judges,  that  no  man  was 
a  citizen  of  the  United  States,  unless  be  were  a  citizen  of  one  of 
the  States  of  the  Union.  Those,  therefore,  who  had  been  bom 
and  resided  always  in  the  District  of  Columbia  or  in  the  Territories, 
though  within  the  United  States,  were  not  citizens.  Whether  this 
proposition  was  sound  or  not  had  never  been  judicially  decided  by 
the  Supreme  Court  of  the  United  States.  A  great  controversy  had 
been  carried  on  by  statesmen  as  to  the  character  of  the  govern- 
ment of  the  United  States,  and  whether  any  allegiance  was  due 
from  the  people  directly  to  the  United  States,  or  whether  their 
allegiance  was  due  only  to  the  States  severally.  In  view  of  these 
difficulties,  it  seems  highly  probable  that  this  change  of  words,  the 
substituting  of  '^citizens  of  the  United  States  "for  ^'citizens  of 
the  several  States,"  was  made  to  have  its  effect  on  these  mooted 
questions.  It  is  unnecessary  to  determine  what  effect,  of  this 
character,  they  may  have.  Its  effect,  if  any  of  this  sort,  is  a  politi- 
cal effect;  and  a  case  can  hardly  arise  in  which  it  can  become  proper 
for  the  courts  to  express  an  opinion  upon  its  effect  in  this  respect. 
We  can,  however,  with  great  confidence  say,  that  this  change  of 
phraseology  can  have  no  effect  whatever  on  the  rights,  immunities  or 
privileges  of  any  person  whatever.  The  first  clause  of  the  2d  sec- 
tion of  article  4  of  the  Constitution  expressly  confers  on  the 
citizen  of  each  State  all  the  privileges  and  immunities  of  citizens 
of  the  several  States.  And  this  is  all  the  effect  of  this  provision 
of  the  Ist  section  of  the  14th  amendment,  so  far  as  it  operates  on 
the  immunities  and  privileges  belonging  to  any  person.  By  deny- 
ing to  the  States  the  right  to  abridge  the  immunities  of  the  "  citi- 
zens of  the  United  States,"  was  evidently  meant  the  denying  to  a 
State  the  right  to  abridge  the  immunities  of  persons  having  perma- 
nent residences  in  other  States,  or  in  the  Territories,  as  distinguished 
from  citizens  of  the  State.  The  rights  of  the  States  over  its  own 
citizens  was  not  intended  to  be  changed  by  this  amendment  of  the 
Constitution;  and  a  State  may  now  deny  to  any  of  its  own  citizens 
any  rights  and  immunities  whatever,  excepting  only  such  as  are 
protected  from  violation  by  express  provision  in  the  Constitution 
of  the  United  States.  These  rights  and  immunities  thus  pro- 
tected are  but  few,  and  are  specifically  enumerated;  as  for  instance, 
the  right  to  have  one's  contract  enforced,  which  is  protected  by  the 
provision  that  no  State  shall  impair  the  obligation  of  contracts. 
It  is  true  that  the  Congress  of  the  United  States,  in  the  passage  of 
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the  Civil  Rights  Act,  before  quoted,  evidently  assumed  that  this 
14th  amendment  had  conferred  on  the  United  States  powers  far 
beyond  those,  which  this  interpretation  would  confer;  and  that  the 
States  were  by  this  14th  amendment  restricted  to  a  groat  extent  in 
their  power  of  denying  to  their  own  citizens  rights  and  immuni- 
ties which  had  theretofore  been  considered  under  the  control  and 
protection  of  the  State  governments.  It  is  also  true  that  certain 
of  the  judges  of  the  Circuit  Courts  of  the  United  States  under 
unfavorable  surroundings,  and  at  times  when  their  judgment  was 
warped  by  the  general  condition  of  the  country,  have  given  to  this 
constitutional  amendment,  and  especially  this  clause,  a  far  wider 
scope  than  I  have  indicated.  But  the  Supreme  Court  of  the  United 
States  has  disapproved  of  such  broad  construction  of  this  amend- 
ment, and  has,  with  constantly  increasing  clearness,  declared  these 
constructions,  whether  made  by  circuit  judges,  State  courts,  or 
Congress,  were  unjustifiable.  Their  most  recent  decisions  approxi- 
mate closely  to  the  views  I  have  above  expressed.  A  few  examples 
of  these  perverted  views  of  this  amendment,  repudiated  by  the 
Supreme  Court  of  the  United  States,  will  be  cited.  Thus  in  the 
case  of  Tim  State  v.  Dunlap,  65  N.  C.  491;  6  Am.  Rep.  746,  it  was 
held  that  **  an  affidavit  by  a  colored  man  in  a  criminal  case  pend- 
ing in  a  State  court,  setting  forth,  in  substance,  that  by  reason  of 
his  color  and  previous  condition  of  servitude  he  could  not  obtain 
justice  in  the  courts  of  his  State,  entitled  him  to  have  his  case 
removed  into  the  United  States  Circuit  Court*'  In  examining 
this  case,  it  will  be  observed  that  the  colored  man  was  indicted  for 
murdering  a  white  man,  as  his  petition  set  forth;  he  also  stated  in 
it  that  at  the  time  of  the  alleged  homicide  a  systematic  effort  was 
made  by  divers  persons,  members  of  the  democratic  party,  to  pro- 
duce the  impression  that  the  murdered  man  was  killed  by  the 
prisoner,  and  that  in  killing  him  he  was  actuated  by  political 
motives;  that  the  officials  by  whom  the  jury  would  be  formed  were 
all  democrats;  that  a  colored  man  was  seldom  on  the  jury,  which 
would  be  composed  almost  entirely  of  democrats;  and  under  these 
circumstances  he  could  not  obtain  justice  in  the  State  courts.  It 
is  obvious  that  the  circumstances  surrounding  this  case  were  exceed- 
ingly unfavorable  for  obtaining  a  fair  and  impartial  construction  of 
the  Constitution  or  law;  and  it  is  therefore  not  surprising  that  Chief 
Justice  Pearson  decided  as  he  did.  But  we  had  a  right  to  expect 
him,  in  rendering  such  a  decision,  to  make  some  sort  of  reference 
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to  the: Constitution  of  the  United  States,  and  not  content  him- 
^f,  as  he  did/ with,  cons  truing  the  3d  section  of  the  act  of  Con- 
:  grass  jof  .April  9,1866,  which  confers  exclusive  jurisdiction  upon 
.the  courts  jof  the  .United  States  in  all  cases,  civil  and  criminal, 
jifCecting  persons  who  are  denied  or  cannot  enforce  in  the  State 
icoorts/any  of  the  rights  secured  by  the  first  section  of  that  act, 
Among  which.is  the.iuU  and  equal  benefit  of  all  laws  and  proceed- 
ings, for  the  security  of  persons  and  property.    Had  he  examined 
it  .he  would  have  .found  that  the  Constitution  not  only  did  not 
^ittthorize  tfaoCongrossto  permit  the  interference  of  the  Federal 
courts,  because  the  laws  of  a  State  would  not  be  fairly  enforced 
4kgainst  citizens  of  the  State,  because  of  prejudice,  but  equally  for- 
bade such  interference  when  the  State  laws  on  their  face  made  dis- 
•criminations. against  certain  of  its  own  citizens;  and  permitted 
such  interference  only  when  the  State  laws  on  their  face  improp- 
erly discriminated  .against -rraidents  of  other  States,  even  though 
.they  might  'be  sojourning  in  the  State.     Such  a  decision  as  was 
rendered  by.  Judge  Pearsox  may  be  apologized  for  by  referring  to 
the  times  in  wbidi  it  was  rendered,  but  can  never  be  justified, 
much  less,  followed.    So,  too,  in  the  case  of  United  States  v.  Rhodes 
et  dlf  decided  by  the  Circuit  Court  of  the  United  States,  for  the 
district  of  Kentucky,  in  February,  1868,  reported  in  the  American 
Law  TimesiBeports,  vol.  1,  p.  23,  Judge  Swatke  decided  that  the 
civil  rights.law  of  April  6,  1866,  was  agreeable  to  the  13th  amend- 
ment of  the  Constitution  of  the  United  States  abolishing  slavery, 
and  empowering  Congress  to  enforce  the  same  by  appropriate  leg- 
islation ;  'and  tiiat  Congress  had  rightfully  thereunder  given  to 
colored  persons  the  same  right  to  testify  as  is  enjoyed  by  white 
citizens,  and  had  also  given  to  the  courts  of  the  United  States  ju- 
risdiction of  all  causes,  civil  and  criminal,  which  concern  the  col- 
oi'ed  man,  whenever  the  right  to  testify  equally  with  white  men  is 
denied  him.     The  judge  in  this  decision  did  not,  like  Judge  Pear- 
son, omit  to -take  notice  of  the  Constitution  of  the  United  States. 
To  reach  his  conclusions,  as  the  14th  amendment  of  the  Constitu- 
tion had  not  passed,  he  had  first  to  overrule  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  Dred  Scott  case.    He 
then  had  to  decide  that  the  words  ''civil  and  criminal  causes"  in 
the  Civil  iBights  Act  did  not  mean  '*  civil  and  criminal  cases,"  but 
causes  or  matters,  out  of  which  cases  arose.     This  construction 
was  necessary,  or  otherwise  he  would  have  had  likewise  to  hare 
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OTerruIed  the  decifiion  of  the  Sapreme  Court  ia'  ne  Uniisd  States 
T.  Ortega,  11  Wheat  467;  bat  this  nice  distiootion  isoverrnled  by 
the  Sapreme  Goart  of  the  United  States  in  the  case  of  Blyew  r. 
United  States,  13  Wall.  581;  and  the  decision  of  Jadge  Swatne^ 
in  The  United  States  y.  Rhodes,  which  was  cited  in  that  case,  was 
expressly  overraled^  the  entire  conrt  concurring  in  this  conolasion, 
excepting  only  Bradley  and  Swatke,  who  dissented.  This  decis- 
ion of  the  Circuit  Court  of  Kentucky  is  worthy  of  consideration  as 
one  showing  in  a  remarkable  degree  the  extent  to  which  the  judi- 
cial mind  may  be  warped  by  the  times  and  circumstances  under 
which  cases  are  considered.  It  was  rendered  before  the  passage  of 
the  fourteenth  amendment  And  it  is  diflSoult  to  conceive  how  the 
amendment  abolishing  the  institution  of  slavery  oould  possibly 
have  been  considered  as  restricting  the  rights  of  the  States  over  any 
freeman.  It  left,  of  course,  the  rights  of  freemen  exactly  where 
they  formerly  were,  and  only  declared  that  all  persons  should  have 
these  rights;  but  the  power  of  the  States  and  of  the  Federal  govern- 
ment  over  the  rights  of  freemen  were  not,  and  could  not  be 
affected  by  the  thirteenth  amendment;  yet  it  was  held  in  this  case 
that  this  thirteenth  amendment  authorized  Congress  to  pass  a  law, 
in  effect  nullifying  a  law  of  Kentucky,  whereby  colored  men  could 
not  testify  against  white  persons.  Such  laws  existed  in  many  States, 
and  no  one  had  ever  questioned  the  right  of  the  legislatures  to  pass 
them.  The  Constitution  of  the  United  States  had  in  no  way  prohib- 
ited such  legislation  by  the  States  and  all  had  admitted  the  right  of 
the  States  to  legislate  on  this  subject  as  they  chose.  The  thirteenth 
amendment  conferred  no  rights  on  any  freeman,  and  could  not 
therefore  possibly  affect  the  rights  of  the  State  to  legislate  on  this 
subject.  And  the  act  of  Congress,  so  far  as  it  interfered  with  the 
acknowledged  right  of  the  States,  was  unconstitutional  and  void. 
But  Judge  SwAYKE  held  otherwise.  He  held  that  the  simple  aboli- 
tion of  slavery  by  the  Constitution  conferred  on  Congress  the 
right  to  treat  as  nullities  the  laws  of  the  States  passed  with  refer* 
ence  to  freemen.  If  Judge  Swayne  was  right,  it  was  worse  than 
useless  to  pass  the  1st  section  of  the  14th  amendment  of  the  Con- 
stitution of  the  United  States;  for  Congress  already  had  all  the 
powers  and  greater  powers  than  are  conferred  on  it  by  this  section. 
Even  since  the  passage  of  the  14th  amendment,  it  had  been  decided 
that  a  State  has  a  right  to  exclude  from  testifying  in  its  courts 
any  class  of  its  inhabitants  or  citizens  that  it  chooses.    Thus  in 
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California^  by  statute,  Chinese  are  not  permitted  to  testify  for  or 
against  white  persons ;  and  the  Supreme  Court  of  California  has 
decided  that  this  law  is  not  in  violation  of  the  14th  amendment  of 
tlio  Constitution  of  the  United  States.  See  People  v.  Brady ^  40 
Gal.  198  ;  6  Am.  Rep.  604. 

In  HohV  ecaae^  decided  September,  1870,  in  the  District  Court  of 
the  United  States,  for  the  northern  district  of  Georgia,  reported, 
4  Am.  L.  T.  R.  190,  Judge  Ebskik  held  that  a  State  law  prohib- 
iting marriage  was  not  repugnant  to  the  Civil  Rights  Bill,  mar- 
riage not  being  a  contract  within  the  meaning  of  the  Civil  Rights 
Act,  and  he  held  further,  that  such  a  law  was  not  in  conflict  with 
the  14th  amendment  of  the  Constitution  of  the  United  States, 
though  he  gave  a  much  more  comprehensive  meaning  to  that 
amendment,  than  is  given  by  some  of  the  State  courts,  and  by  the 
Supreme  Court  of  the  United  States.  Thus,  in  delivering  the 
opinion  in  that  case,  he  says  that  the  first  clause  of  the  2d  section 
of  article  4  of  the  Constitution  of  the  United  States  applies  to  cit- 
izens removing  from  one  State  to  another  ;  while  he  seems  to  think 
that  language,  which  we  have  seen  is  in  substance  the  same,  and 
almost  in  the  same  words,  when  used  in  the  14th  amendment  has 
a  much  broader  meaning  and  includes  permanent  residents  of  the 
State  as  well  as  citizens  of  other  States.  This  view,  however,  has 
been  repudiated,  not  only  by  the  Supreme  Court,  but  by  State 
courts.  Thus  the  same  decision,  in  reference  to  the  constitution- 
ality of  a  State  law  prohibiting  marriage  between  white  persons 
and  negroes,  was  made  by  the  Supreme  Court  of  Indiana,  in  the 
State  V.  Gibson,  36  Black,  389  ;  10  Am.  Rep.  42,  decided  in  1871. 
But  this  decision  is  based  upon  much  more  satisfactory  reasonings. 
The  conclusion  reached  by  that  court,  after  a  careful  considera- 
tion of  the  whole  subject,  is  that  the  14th  amendment  of  the  Con- 
stitution of  the  United  States  has  not  in  any  manner,  or  to  any 
extent,  impaired,  weakened  or  taken  away  any  of  the  reserved 
rights  of  the  States,  as  they  had  existed  and  been  fully  recognized 
by  every  department  of  the  National  government  from  its  crea* 
tion  ;  it  conferred  citizenship  upon  all  persons  born  in  the  United 
States,  and  subject  to  their  jurisdiction,  and  it  did  no  more.  These 
views  have,  to  a  large  extent,  met  the  approval  of  the  Supreme 
Court  of  the  United  States.  In  the  Slaughtet*  House  case,  16  WalL 
36,  the  legislature  of  Louisiana  had  conferred  on  The  Crescent  City 
Live  Stock,  Landing  and  Slaughter  House  Company  certain  exdu* 
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nve  privileges,  denied  to  other  citizens  of  Lonisiana,  which  was 
regarded  an  oppression  and  unjust  to  them,  and  raised  the  ques- 
tion :  whether  since  the  passage  of  the  14th  amendment  of  the 
Constitution  of  the  United  States,  ^^  can  any  exclusive  privileges 
be  granted  to  any  of  its  citizens  or  to  a  corporation  by  the  legis- 
lature of  a  State?  "  It  was  insisted  that  such  an  act  was  a  viola- 
tion of  the  13th  amendment  of  the  Constitution  of  the  United 
States,  as  it  created  **  an  involuntary  servitude.'^  The  court  in  its 
opinion,  delivered  by  Justice  Miller,  says  (page  69) :  ^'  To  with- 
draw the  mind  from  the  contemplation  of  the  grand  and  simple 
declaration,  of  the  13th  amendment,  of  the  personal  freedom  of  all 
the  human  race  within  the  jurisdiction  of  this  government,  and 
with  a  microscopic  search,  endeavor  to  find  in  it  a  reference  to 
servitudes,  which  may  have  been  attached  to  property  in  certain 
localities,  requires  an  effort,  to  say  the  least.  That  a  personal  servi- 
tude was  meant  is  proved  by  the  use  of  the  word,  involuntary,' 
which  can  only  apply  to  human  beings."  The  court  deemed  it 
unnecessary  to  say  any  thing  more  upon  the  application  of  this 
article  of  the  Constitution  to  the  Louisiana  statute;  the  thirteenth 
amendment  of  the  Constitution,  in  their  judgment,  evidently  had 
no  bearing  on  the  case.  The  court,  in  considering  the  meaning  and 
effect  of  the  fourteenth  amendment  of  the  Constitution,  says: 
^  That  its  main  pui*pose  was  to  establish  the  citizenship  of  the 
negro  can  admit  of  no  doubt  The  phrase,  ^  subject  to  its  jurisdic- 
tion,' was  intended  to  exclude  from  its  operation,  children  of 
ministers,  consuls  and  citizens,  or  subjects  of  foreign  States,  born 
within  the  United  States,"  page  73;  with  reference  to  the  next 
clause  the  court  says:  ^'  The  language  is,  no  State  shall  make  or 
enforce  any  law  that  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States.  It  is  a  little  remarkable,  if  this 
clause  was  intended  as  a  protection  to  a  citizen  of  a  State  against 
the  legislative  power  of  his  own  State,  that  the  words,  '  citizen  of 
the  State,'  should  be  left  out,  when  it  is  so  carefully  used,  and  used 
in  contradistinction  from  ^citizens  of  the  United  States,' in  the 
very  sentence  which  precedes  it.  It  is  too  clear  for  argument  that 
the  change  in  phraseology  was  adopted  understandingly  and  with  a 
purpose."  The  Circuit  Court  of  Northern  Oeorgia,  in  the  case 
above  cited,  seems  to  have  lost  sight  of  what  seems  so  clear  to  the 
Supreme  Court.  The  conclusion  of  the  Supreme  Court  is,  that 
^  the  privileges  and  immunities  belonging  to  citizens  of  a  State,  as 
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Bxxch,  must  rest  for  their  aecarity  and  protection  where  they  have 
heretofore  rested  ;  for  they  are  not  embraced  by  this  paragraph  of 
the  amendment,"  and  again  it  says:  ''with  very  few  exceptions, 
the  entire  domain  of  the  privileges  and  immunities  of  citizens  of 
the  States  lay  within  the  constitutional  and  legislative  power  of  the 
States,  and  without  that  of  the  Federal  government  Was  it  the 
purpose  of  the  fourteenth  amendment,  by  the  simple  declaration 
that  no  State  should  make  or  enforce  any  law  which  shall  abridge  the 
privileges  and  immunities  of  cUizem  of  the  United  States  to  trans- 
fer the  security  and  protection  of  all  the  civil  rights  which  we  have 
mentioned,  from  the  States  to  the  Federal  government  ?  And 
when.it  is  declared  that  Congress  shall  have  power  to  enforce  that 
article,  was  it  intended  to  bring  within  the  power  of  Congress  the 
entire  domain  of  civil  rights  heretofore  belonging  exclusively  to  the 
States  ?  All  this  must  follow  from  the  construction  insisted  upon* 
Such  construction  would  constitute  this  court  a  perpetual  censor 
upon  all  legislation  of  the  States  on  the  civil  rights  of  their  own 
citizens,  with  authority  to  nullify  such  as  it  did  not  approve  as 
consistent  with  these  rights,  as  they  existed  at  the  time  of  the 
adoption  of  this  amendment.  The  argument,  we  admit,  is  not 
always  the  most  conclusive,  which  is  drawn  from  the  consequences 
urged  against  the  adoption  of  a  particular  construction  of  an 
instrument.  But  when,  as  in  the  case  before  us,  these  consequences 
are  so  serious,  so  far-reaching  and  prevailing,  so  great  a  departure 
from  the  structure  and  spirit  of  our  institutions;  when  the  effect 
is  to  fetter  and  degrade  the  State  governments  by  subjecting  them 
to  the  control  of  Congress  in  the  exercise  of  powers  heretofore  uni- 
Tersally  conceded  to  them  of  the  most  ordinary  and  fundamental 
character;  when  in  fact  it  radically  changes  the  whole  theory  of  the 
relations  of  the  State  and  Federal  governments  to  each  other,  and 
of  these  governments  to  the  people;  the  argument  has  a  force  that 
is  irresistible,  in  the  absence  of  language  which  expresses  such  a 
purpose  too  clearly  to  admit  of  doubt." 

The  next  clause  of  the  first  section  of  the  fourteenth  amendment 
is:  ^*  Nor  shall  any  State  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law."  The  court  in  reference  to  this 
says:  **  this  paragraph  has  been  in  the  Constitution  since  the  pas- 
sage of  the  fifth  amendment,  as  a  rastraint  upon  the  Federal 
power.  It  is  also  to  be  found  in  some  form  of  expression  in  the 
Constitutions  of  nearly  all  the  States,  as  a  restraint  upon  the  pow. 
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ei8  of  the  States.  This  law  then  has  practically  been  the  same  as 
it  now  is,  dnring  the  existence  of  the  goyernment,  except  so  far  as 
the  present  amendment  may  place  the  restraining  power  over  the 
States,  in  this  matter,  in  the  hands  of  the  Federal  government/' 
It  is  held  by  the  court  that  this  provision  could,  in  no  manner, 
affect  the  question  under  consideration. 

The  only  remaining  clause  in  this  first  section  of  this  fourteenth 
amendment  of  the  Oonstitution  is:  ^'Nor  shall  any  State  deny  to 
any  person  within  its  jurisdiction  the  equal  pix>tection  of  the  laws." 
Upon  the  true  meaning  of  this  clause,  the  Supreme  Court  of  the 
United  States,  in  the  Slaughter  House  ccute,  says  but  little;  they 
seem  to  regard  it  as  obvious  that  the  case  before  them,  the  giving 
of  exclusive  privileges  to  some  citizens  of  a  State,  by  a  State  law, 
which  was  denied  to  others,  was  no  violation  of  this  provision;  and 
that  its  operation  and  effect  would  probably  be  confined  to  very 
few  cases;  they  use  language  which  implies  that  it  ought  probably 
to  be  confined  to  the  single  case  of  legislation  directed  against 
negroes  as  a  class.  The  language  used  is:  ^' We  doubt  very  much 
whether  any  action  of  a  State,  not  directed  by  way  of  discrimina- 
tion against  the  negroes  as  a  class,  or  on  account  of  their  race,  will 
ever  be  held  to  come  within  the  purview  of  this  provision.  It  is  so 
dear  a  provision  for  that  case  and  that  emergency,  that  a  strong 
ease  would  be  necessary  for  its  application  to  any  other.  But  as  it 
is  a  State  that  is  to  be  dealt  with,  and  not  alone  the  validity  of  its 
laws,  we  may  safely  leave  the  matter  until  Congress  shall  have  exer- 
cised its  power,  or  some  case  of  State  oppression,  by  denial  of  equal 
justice  in  its  courts,  shall  have  claimed  a  decision  at  our  hands." 
I  can  see  no  reason  why  the  court  should  have  considered  that 
under  this  provision  of  this  amendment,  **  it  was  a  State  that  was 
to  be  dealt  with,  and  not  alone  the  validity  of  its  laws,"  any  more 
than  under  the  preceding  paragraph,  which  provides  that  '^  No 
State  shall  deprive  any  person  of  life,  liberty  or  property,  without 
due  process  of  law,"  or  any  more  than  under  numerous  other  pro- 
visions of  the  Constitution,  such  as  those  contained  in  the  tenth 
section  of  article  one,  where  it  is  said  no  State  shall  do  a  number 
of  things  enumerated  —  all  these  restrictions  on  the  powers  of  the 
State  have,  so  far  as  I  know,  been  enforced  simply  by  regarding 
acts,  done  in  violation  of  these  provisions,  nullities;  and  I  see  no 
reason  why  the  provisions  of  the  fourteenth  amendment  of  the 
Constitution  should  not  be  so  construed  and  enforced.  Again,  the 
Vol.  XXVII— 78 
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court  aeems  to  think  a  much  stronger  case  of  unjust  discrimination 
bj  a  State  against  any  class  of  its  inhabitants,  such  as  Chinese, 
Catholics,  Mormons,  naturalized  foreigners  or  women  would  be 
required  to  be  made  out,  before  a  case  could  come  within  the  pur- 
view of  this  provision  in  the  fourteenth  amendment,  than  would 
have  to  be  made  out  if  the  discrimination  were  against  negroes. 
I  cannot  believe  that  the  States,  which  adopted  this  amendment, 
designed  thereby  to  secure  to  the  negroes  any  rights  or  privileges, 
that  were  not  equally  secured  to  all  others.  It  is  true  that  the  ocea- 
sioD  for  this  provision  and  all  the  other  provisions  of  the  thirteenth 
and  fourteenth  amendments  was  the  supposed  necessity  of  protect- 
ing the  negro;  but  special  care  was  taken  to  extend  these  provisions 
to  all  persons  whatsoever.  The  language  is  as  broad  as  it  possibly 
can  be:  **  No  person  shall  be  denied  the  equal  protection  of  the 
laws."  A  Chinaman  or  a  naturalized  foreigner  or  Roman  Catholic 
is  obviously,  under  this  provision,  entitled  to  this  equal  protection 
of  the  laws  to  the  same  extent  as  a  negro;  and  though  the  Supreme 
Court  has  used  this  language,  I  cannot  believe,  when  the  case  arises, 
that  they  can,  or  will,  iu  any  decision  they  may  render,  discriminate 
against  othera  in  favor  of  the  negro.  If  they  had  held  the  law  of 
Kentucky,  forbidding  a  negro  to  testify  for  or  against  a  white  per- 
son,  unconstitutional,  they  would  assuredly  have  held  the  law  of 
California,  prohibiting  a  Chinese  to  testify  for  or  against  a  white 
person,  also  unconstitutional.  Fi*om  the  general  tenor  of  the  decis- 
ions  of  the  Supreme  Court,  it  is  fair  to  conclude  that  they  regard  the 
position  taken  by  the  Supreme  Court  of  Indiana,  if  not  entirely 
sound,  as  substantially  so  ;  and  that  the  thirteenth  and  fourteenth 
amendments  of  the  Constitution  of  the  TJuitcd  States  have  little  or 
no  other  effect,  than  to  abolish  slavery  and  declai*e  a  negro  a  citizen, 
when  bom  in  the  United  States  ;  and  that  the  powers  of  the  State 
legislatures  over  the  civil  rights,  privileges,  duties,  or  immunities 
of  any  and  all  of  its  citizens,  whether  negroes  or  whites,  remain  as 
they  always  were;  and  that  no  power  with  reference  to  these  rights  is 
conferred  by  Congress  on  the  Federal  judiciary.  This  decision  of 
the  Supremo  Court  has  since  been  followed  up  by  others,  based  on 
the  same  views  of  the  meaning  of  these  amendments  of  the  Con- 
stitution. Thus  in  Bradwell  v.  Tlie  Siate,  16  Wall.  130,  the  court 
decided  that  the  decision  of  the  Supreme  Court  of  Illinois,  that  a 
woman  resident  in  Illinois  ought  to  be  refused  a  license  to  practice 
law  in  the  courts  of  that  State,  by  the  law  of  that  State,  was  no  viola- 
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tion  of  the  14th  amendment  of  the  Constitution  of  the  United  States, 
basing  that  decision  on  the  broad  ground  that,  no  matter  what 
laws  a  State  may  pass  relative  to  its  own  citizens,  their  rights  or 
immunities,  such  law  would  not  violate  this  amendment  of  the 
Constitution  ;  and  on  these  principles,  any  State  could  prohibit  a 
Chinese  or  a  negro,  or  a  white  man,  resident  in  the  State,  from 
practicing  law  or  sitting  on  a  jury,  or  giving  evidence  in  its  State 
courts.  In  the  same  spirit,  the  3d  and  4th  sections  of  the  act  of 
May  31,  1870  (16  Stat  140),  providing  for  the  punishment  of  State 
officers  of  election  and  others,  was  pronounced  unconstitutional  by 
the  Supreme  Court,  in  the  case  of  the  United  States  v.  Reese  ei  al., 
2  Otto,  215,  the  same  not  being  regarded  as  '^  appropriate  legisla* 
tion,"  within  the  meaning  of  the  fifteenth  amendment  of  the  Con- 
stitution. And  in  the  United  States  v.  Oruikshanky  id.  542,  the 
Supreme  Court  decided  that  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States  prohibits  a  State  from  depriving 
any  person  of  life,  liberty  or  property,  without  due  process  of  law, 
and  from  denying  to  any  person  vrithin  its  jurisdiction  the 
equal  protection  of  the  laws  ;  but  it  adds  nothing  to  the  rights  of 
one  citizen  against  another.  It  simply  furnishes  an  additional 
guaranty  against  the  encroachment  by  the  States  upon  the  funda- 
mental rights,  which  belong  to  every  citizen  as  a  member  of  society. 
The  duty  of  protecting  all  its  citizens  in  the  enjoyment  of  an  equal- 
ity of  rights  was  originally  assumed  by  the  States,  and  it  still  re- 
mains there. 

I  will  follow  the  example  of  the  Supreme  Court  of  the  United 
States  in  the  Slaughter  House  cases,  16  WalL  81,  and  not  under- 
take to  state  my  views  of  the  cases,  to  which  the  last  clause  of  the 
first  section  of  the  fourteenth  amendment  may  apply,  till  some 
case  arises  of  oppression  of  the  State,  by  the  denying  of  equal  pro- 
tection of  the  laws  to  some  person  within  its  jurisdiction  ;  and  con- 
tent myself,  as  they  did,  with  saying  that  we  find  no  such  case  in 
the  one  before  us.  For  this  is  obviously  no  such  case.  The  pris- 
oner has  not  been  denied  the  equal  protection  of  the  laws  of  West 
Virginia.  It  follows  from  the  case  of  Blyeio  v.  The  United  States, 
13  Wall.  581,  that  in  the  opinion  of  the  Supreme  Court,  the  pris- 
oner could  not  be  regarded  as  being  denied  the  equal  protection 
of  the  laws,  if  white  persons  had  been,  as  they  were,  permit- 
ted to  testify  against  him,  even  if  our  State  laws  had  prohibited, 
which    they  do   not,  a   negro  to  testify   in   an   exactly  similai 
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case  agaiust  a    white  prisoner  on   trial.     And  Barely  if   this  be 
the  case  the  mere  prohibition  of  negroes  to  sit   upon   the  jury 
which   tried  him  cannot  be  regarded  as  the   denial  of  equal   pro- 
tection of  the  laws  to  him.    The  negro  has  no  more  right  to  in- 
sist  upon  the   equal    protection  of   the  laws   than  a  Chinaman 
or  a  woman.    And  surely  it  will  not  be  pretended  that  a  State, 
which  by  its  laws  prohibits  a  Chinaman  or  a  woman  from  sitting 
on  a  jury,  does  thereby  deny  to  a  Chinaman  or  woman  who  is  being 
tried  for  a  felony  the  equal  protection  of  the  laws.     Has  not  a 
woman  as  much  right  to  insist  that  a  State,  by  its  laws,  most  per- 
mit her  to  be  defended  by  a  woman  as  her  counsel,  as  she  has  to 
insist  that  women  should  be  allowed  to  sit  on  a  jury  which  tries 
her?    And  yet  the  Supreme  Court  of  the  United  States  decided  in 
the  case  of  Bradwell  y.  Tlie  States  16  Wall.  130,  that  a  State  has  a 
right  to  prohibit  women  from  acting  as  counsel  in  any  case.    I 
agree  with  the  Supreme  Court  in  the  SlaugJUer  House  cases,  that 
it  is  doubtful  whether  in  the  future  any  action  of  a  State  is  likely 
to  occur  which  will  ever  be  held  to  come  within  the  purview  of 
this  last  clause  of  the  first  section  of  the  14th  amendment,  prohib- 
iting a  State  to  deny  to  any  person  the  equal  protection  of  its  laws. 
But  I  cannot  think  that  a  State  is  likely  to  bring  a  case  within  the 
purview  of  this  provision  by  discriminating  against  the  negro  in 
such  manner  as  to  deny  to  the  negro  the  eqnal  protection  of  the 
laws,  as  it  has  been  heretofore  interpreted.     And  as  I  have  before 
said,  1  believe  the  interpretation  of  this  provision  ought  and  must 
be  the  same,  whether  applied  to  negroes,  Chinamen,  women  or 
other  persons.    I  know  of  no  State  law  which  has  been  passed  since 
the  adoption  of  this  amendment  of  the  Constitution  which  violates 
it  by  thus  discriminating  against  negroes;  and  though  there  have 
been  some  State  laws,  even  in  our  own  State,  which  would  perhaps 
be  regarded  as  violating  this  provision  of  the  Constitution  of  the 
United   States,  yet   they  were  directed   not  against  negroes  but 
against  white  persons.     They  have,  however,  been  repealed,  and  it 
is  not  likely  that  such  acts  will  ever  be  again  passed  by  any  State. 
It  is  confidently  believed  that  no  such  acts  will  be  ever  again 
enacted  in  this  State.     An  example  of  this  sort  of  legislation  may 
be  found  in  the  act  passed  February  28,  1865,  and  re-enacted  in 
the  Code  of  West  Virginia  of  1868.    See  Code  of  West  Virginia, 
chap.  136,  §§  10,  11;  12  and  13,  page  645.    This  act  prohibited  any 
person  who  had  abetted  the  Confederate  States  from  suing  a  per- 
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Bon  who  had  remained  loyal  to  the  government  of  the  United 
States. 

The  views  I  have  expressed  show  clearly  that  in  the  case  before 
us  the  Circuit  Court  did  not  err  in  refusing  to  order  the  removal 
of  this  case  to  the  United  States  court  for  trial.  The  prisoner  in 
his  petition  based  his  application  for  such  removal  on  two  grounds: 
First,  because  a  false  impression  prevailed  throughout  the  Stpte  of 
West  Virginia  that  colored  men  are  not  entitled  to  the  same  pro- 
tection in  the  marital  relation  as  white  men.  This  amounts  to  an 
aUegation  that  prejudices  exist  in  this  State  relative  to  negroes 
thac  would  injuriously  affect  him  if  he  were  tried  before  the  State 
courts.  It  is  obvious  from  what  has  been  said  that  in  my  opinion 
this  gives  him  no  right  to  have  the  trial  of  his  case  removed  to  the 
Federal  court  If  it  did,  any  citizen  of  this  State,  white  or  black, 
could  at  his  pleasure  on  affidavit  remove  any  case,  civil  or  criminal, 
from  the  State  to  the  Federal  courts.  The  other  ground,  alleged 
in  the  petition  for  the  removal  of  the  cause  to  the  Federal  court, 
is  that  under  the  laws  of  West  Virginia  none  but  white  persons  are 
allowed  to  serve  as  jurors,  and  therefore,  he,  being  a  negro,  has 
not  the  equal  protection  of  the  laws.  We  have  seen  that  in  the 
trial  of  a  citizen  of  this  State  for  an  offense  committed  in  the 
State  against  her  laws,  the  prisoner  could  in  no  case  have  a  right 
to  have  the  trial  removed  to  the  Federal  court,  the  fourteenth 
amendment  not  being  intended  to  protect  the  citizens  of  any  State 
against  unjust  legislation  by  their  own  State.  In  the  particular 
case  before  us  I  cannot  see  why  a  jury  of  white  men  would  not  be 
quite  as  likely  to  do  justice  to  the  prisoner  as  a  jury  of  negroes; 
but  if  it  were  otherwise,  it  would  give  him  no  right  to  have  his 
case  removed  to  the  Federal  court  for  trial. 

Haymokd,  Moobb  and  Johksok,  JJ.,  concurred. 

Judgment  afflrmecL 
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Johnston  v.  Cokmonwbalih. 

(85  Penn.  St.  64.) 

Oriminal  law — burglary —  contlrtteUne  breakinff. 

The  prisoner,  pretending  to  have  buslneBS  with  the  occupant  of  a  dwelling 
hoase,  gained  admittance  thereto  at  night,  with  intent  to  commit  a  robbery 
Held,  a  constructive  breaking  sufficient  to  support  an  indictment  for  burglary 
bj  breaking  and  entering. 

INDICTMENT  for  burglary  and  entering  with  intent  to  steal 
Conviction.    The  opinion  states  the  facts. 

J.  'McDowell  Sharpe,  and  Dufican  £  McChwaUy  for  plaintiff  in 
error. 

O,  (7.  Bowers,  district  attomeji  and  Kennedy  £  Siewari,  foi 
the  Commonwealth. 

Paxson,  J.  [Omitting  a  minor  point.]  Without  going  into 
extended  details,  there  was  abundant  evidence  to  show  a  conspiracy 
between  the  defendant  (plaintiff  in  error)  and  his  confederate, 
Holland,  to  rob  the  bank.  This  design  had  evidently  existed  for  a 
period  of  some  weeks,  and  the  plan  carefully  arranged.  There 
were  well-matured  preparations  for  (\jsgui8e  and  flight ;  masks  and 
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gowuSy  and  a  horse  saddled,  and  kept  waiting  near  at  hand;  a  pistol 
and  dirk  for  defense  or  attack  if  necessary,  and  gags  to  silence  those 
who  might  be  in  the  bank.  There  was  a  completeness  of  prepara- 
tion that  marks  the  experienced  and  accomplished  burglar.  This 
was  especially  the  case  with  Bolland,  who  appears  to  have  culti- 
vated pleasant  social  relations  with  many  of  the  citizens  of  Cham- 
bersbarg,  and  particularly  with  Mr.  Messersmith,  the  cashier  of 
the  bank  intended  to  be  plundered.  This  enabled  him  to  become 
familiar  with  the  plan  of  Mr.  Messersmith's  house  and  banking-room. 
The  evidence  was  abundant  to  justify  the  conclusion  that  the  object 
of  all  this  social  intercourse  was  to  throw  the  cashier  off  his  guard. 
To  further  inspire  confidence,  BoUandgave  him  one  or  more  sealed 
packages,  represented  to  contain  valuables,  but  which  were  of 
course  but  waste  paper.  It  was  a  cunningly-devised  scheme  — 
planned  with  skill,  and  executed  with  boldness.  It  would  have 
succeeded  in  all  probability  but  for  Mr.  Messersmith's  manly  and 
stubborn  resistance.  This  was  probably  unlocked  for  in  view  of 
the  disposition  of  the  modern  cashier  to  hand  over  the  keys  upon 
demand.  The  defendant  and  his  confederate  having  thus  laid  and 
matured  their  plans,  the  next  step  was  to  effect  an  entrance  into 
the  bank.    Mr.  Kindline  states  how  this  was  done: 

"  I  reside  in  the  bank  with  Mr.  Messersmith;  I  was  in  bank  on 
night  of  24th  of  March  last;  I  answered  the  call  of  the  bell ; 
between  eight  and  nine  o'clock  that  night  a  bell  rang  from  the  out- 
side; I  was  in  the  main  hall  when  the  bell  rang;  it  was  then  night- 
time; the  door  was  fastened  with  the  dead -latch;  it  could  not  have 
been  opened  from  the  outside;  I  sprung  back  the  dead-latch;  I 
found  two  men  there;  one  I  recognized  as  KoUand;  he  asked  me 
whether  Mr.  Messersmith  was  in;  I  said  no,  he  had  just  walked 
out;  he  said  lie  was  sorry,  that  he  had  a  friend  from  New  York 
that  wanted  to  transact  some  business  with  him,  and  he  introduced 
a  Mr.  Johnston;  defendant  is  the  man;  he  said  he  would  call  later 
in  the  evening;  I  said  it  was  a  disagreeable  evening,  and  Bolland 
said  yes,  we  may  have  some  sleighing  yet;  then  they  left  Shortly 
after  Mr.  Messersmith  came;  we  talked  in  the  parlor;  I  did  not 
toll  Mr.  Messersmith  that  these  parties  had  been  there  to  see  him; 
I  went  up-stairs^  and  Mr.  Messersmith  to  his  office;  some  time  after, 
fifteen  or  twenty  minntes,  I  heard  the  bell  ring  again;  I  answered 
it  a  second  time;  the  dead-latch  was  down;  the  door  was  locked; 
it  was  at  front  door,  leading  from  the  street  into  the  hall  of  the 
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house;  I  opened  the  door  and  found  there  Bolland  and  the 
he  had  befoi-e  introduced  as  Johnston;  he  asked  me  if  Mr.  Messer- 
smith  was  in,  and  I  said  he  was;  they  came  in  and  put  their 
hats  on  the  rack;  Johnston  had  an  overcoat;  took  that  off  and 
hung  it  up;  they  had  an  umbrella  this  time;  I  led  the  way  through 
the  hall  into  the  dining-room;  they  followed  to  Messersmith's  o£Bce; 
I  opened  the  door  of  the  cashier's  ixx)m,  leading  from  the  dining- 
room  in,  and  saw  Messersmith  at  the  grate  with  his  back  toward 
the  door.'* 

Was  there  evidence  here  of  a  constructive  breaking?  Of  an 
entrance  obtained  by  artifice  and  fraud,  by  means  whereof  Mr. 
Messersmith  was  deceived  and  the  law  evaded  P  The  court  below 
said  in  answer  to  the  defendant's  fourth  point  :  ^^  If  you  believe 
that  long  before  the  24th  of  March,  1876,  Holland  had  conceived 
the  idea  of  entering  the  bank  of  Ohambersburg  with  intent  to  rob 
or  steal,  and  concocted  a  plan  by  which  he  might  effect  such  pur- 
pose; that  he  cultivated  the  acquaintance  of  the  cashier  and  placed 
himself  on  as  familiar  terms  as  he  could  with  him  and  his  family, 
and  began  to  talk  to  him  of  the  baying  of  farms,  and  finally  stated 
that  he  had  a  friend  whom  he  wished  to  have  come  to  Chambers- 
burg  to  reside,  and  spoke  of  the  Stouffer  farm  and  thought  it  was 
too  small;  and  on  the  night  in  question  presented  himself  with  a 
friend,  who  he  stated  had  some  business  with  the  cashier,  and  if 
you  believe  this  was  false  and  fraudulent  and  intended  to  obtain 
admission  to  the  house,  and  that  it  was  by  means  of  this  that  Rol* 
land  and  Johnston  did  in  fact  obtain  admission  into  the  house,  then 
this  was  such  a  fraud  as  amounted  to  a  constructive  breaking.  If 
Bolland,  by  frauds  and  tricks  and  artifices,  deceived  the  cashier,  and 
induced  him  to  believe  that  he  was  concerned  to  buy  a  farm  for  a 
friend,  and  that  if  he  would  call  at  his  house  with  such  a  friend  it 
would  be  for  that  purpose,  and  that  it  was  thus  that  he  was  received 
into  the  house,  and  the  whole  household  was  so  deceived,  and  Kind- 
line  opened  the  door  under  the  influence  of  Solland's  deceptions  as 
to  his  true  character  and  purposes,  it  was  a  constructive  breaking." 
This  ruling  was  not  only  free  from  error,  but  it  was  more  &vor- 
able  to  the  defendant  than  he  was  entitled  ta  IW  was  laying  an 
unnecessary  burden  upon  the  Commonwealth.  If,  when  Rolland 
and  Johnston  rang  Mr.  Messersmith's  bell,  they  did  so  with  the 
intent  of  entering  under  the  guise  of  friendship  or  the  pretense  of 
business,  and  then  robbing  the  bank,  it  was  a  burglarious  entry;  it 
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was  a  breaking  within  the  meaning  of  the  law.  Kor  woald  it  mat* 
ier  that  one  of  the  burglars  had  established  such  social  relations 
with  Mr.  Messersmith  that  he  woald  have  been  admitted  withont 
question.  It  makes  the  fraud  the  greater.  The  dead-latch  was 
down  and  the  door  was  locked.  The  bolts  were  withdrawn  upon 
the  implied  if  not  express  assurance  that  they  came  there  as 
friends  for  social  intercourse  or  to  transact  business.  This  assur- 
ance in  either  case  was  a  trick  and  deception.  The  law  is  not  so 
impotent  as  to  permit  a  burglar  to  enter  a  house  under  such  cir- 
cumstances and  yet  evade  the  responsibility  of  his  act.  We  are 
not  asserting  any  new  doctrine  nor  extending  the  application  of  an 
old  one.  The  priuciple  is  fully  sustained  by  the  authorities  cited  in 
Rollandy.  The  Commonwealth^  1  Norris,  306;  22  Am.  Rep.  758.  In 
addition  I  will  refer  to  Sharswood's  Blackstone,  vol.  2,  p.  226; 
Wharton's  Crim.  Law,  voL  2,  §  1539;  Bosooe's  Crim.  Ev.  346; 
Bacon's  Abr.,  title  Burglary  (A.),  133;  Ghitty's  Crim.  Law,  vol.  3,  p. 
856,  where  numerous  authorities  are  cited  in  support  of  the  text. 
In  Dticher  v.  The  States  18  Ohio^  317,  the  bets  were  these  : 
Sarah  Brown  was  living  in  the  house  with  her  son,  John  Ondery. 
On  the  night  mentioned  in  the  indictment  they  were  awakened  by 
some  one  knocking  at  the  door;  in  answer  to  which  John  said, 
*'  Come  in."  The  ]>ersons  oatside  pulled  the  latch-string  without 
being  able  to  open  the  door,  when  they  stated  that  they  could  not 
come  in.  John  then  got  up  and  opened  the  door,  when  two  men 
walked  into  the  house.  After  they  had  entered  one  of  them  nearly 
elosed  the  door  and  stood  by  it ;  the  other  stated  that  they  had  a 
warrant  for  John  Ondery  from  the  prosecuting  attorney  of  Pick- 
away county.  John  asked  for  time  to  put  on  his  clothes,  and  after 
he  had  done  so,  one  of  the  men  told  him  they  wanted  his  money, 
and  asked  for  his  mother's  money.  John  said  it  was  in  a  chest. 
They  told  her  to  get  the  key  which  she  did.  They  tried  to  open 
the  chest,  where  John  told  them  the  money  was,  and  being  unable 
to  do  so,  with  threats  of  violence  induced  her  to  do  it,  and  then 
took  from  the  chest  the  money  described  in  the  indictment;  held, 
that  this  was  a  constructive  breaking  under  the  Ohio  statute,  which 
provides  against  a  forcible  breaking  and  entering.  It  will  be 
observed,  in  the  case  above  cited,  that  the  door  was  opened  in  obe- 
dience to  a  knock.  Not  a  word  was  said  by  way  of  inducement  to 
open  it;  yet  it  was  a  manifest  trick  and  fraud.  When  a  person 
rings  a  door-bell  of  a  house,  the  owner  has  a  right  to  presume  that 
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his  Tisitor  calls  for  the  purpose  of  friendship  or  business.  If,  in 
obedience  to  the  summons,  he  withdraws  his  bolts  and  bars,  and  the 
visitor  enters  to  commit  a  felony,  such  entry  is  a  deception  and 
fraud  upon  the  owner  and  constitutes  a  constructive  breaking. 

[Omitting  minor  matters.] 

So  much  of  the  judgment  of  the  Oyer  and  Terminer  as  imposed 
an  imprisonment  of  six  years  and  four  months  under  the  second 
count  of  the  indictment  is  affirmed,  and  so  much  of  the  judgment 
as  imposes  imprisonment  of  three  years  and  ten  months  under  the 
third  count  of  said  indictment  is  reversed. 

Judfffnen$  rewrsed. 


BOLLAND  V.  GOMMOinVEALTH. 

(86  Peon.  St.  68.) 

OHmifuU  law — burgl4Mry — opening  inner  door, 

OpeniDg  the  inner  door  of  a  dwelling-hooBe,  at  night,  with  feloniooB  intent, 
oonstitates  hurglary,  whether  the  felonj  is  to  be  committed  in  the  particu- 
lar  room  or  in  another. 

INDICTMENT  for  burglary.    The  opinion  sufficiently  states  the 
point.     The  prisoner  was  convicted. 

0.  (7.  Bowers,  district  attorney,  and  John  Stewari,  for  the 
Commonwealth. 

Duncan  d  AfcOowan  and  J,  McDowell  Sharpe,  for  plaintiff  in 
error.  To  constitute  burglary  by  opening  an  inner  door,  the  intent 
must  be  to  commit  a  felony  in  the  very  room  into  which  entrance 
was  thus  effected.  Edmond^a  case,  Hutton,  20;  1  Hawk.  P.  C.  102; 
Rex  V.  Gray,  1  Strange,  481,  2  East's  P.  C.  488  ;  Siute  v.  Wilson,  1 
Coxe  (N.  J.  L.),  441;  U.  S.  v.  Brown,  4  Oranch,  604;  Slate  v. 
Henry,  9  Ired.  471. 

Pa xson,  J.  This  record  presents  but  a  single  question.  Was  there 
such  a  breaking  as  constitutes  felonious  burglary  ?  That  the  open- 
ing of  an  inner  door  may  be  such  breaking  is  too  well  settled  to 
need  discussion.  If  a  person  leaves  his  doors  or  windows  open,  it 
is  his  own  folly  and  negligence,  and  if  a  man  entera  therein,  it  is 
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no  burglary;  yet  if  he  afterward  unlocks  an  inner  door  or  cham- 
ber door,  it  is  so:  Sharswood^s  Blackstone^  vol.  2,  p.  226.  The  same 
rule  is  asserted  in  Wharton's  Criminal  Law,  vol.  2,  §  1536;  1  Bishop's 
Cr.  Law,  308;  Boscoe,  p.  302,  and  numerous  authorities  cited  in 
which  the  point  has  been  decided.  It  was  conceded  at  bar  that  the 
law  is  so,  but  it  was  contended  that  in  the  case  of  the  opening  of  an 
inner  door,  it  must  be  accompanied  with  an  intent  to  commit  a 
felony  in  the  very  room  so  entered.  We  do  not  assent  to  this  quali- 
fication of  the  common-law  rule.  If  a  burglar,  entering  by  an 
outer  door  or  window,  incautiously  left  open,  with  the  intent  to 
commit  a  felony  in  a  particular  room  in  the  house,  as  if  he  intends 
to  rob  a  safe  with  the  location  of  which  he  is  familiar,  and  in  fur- 
therance of  his  design,  and  to  enable  him  to  accomplish  it  success- 
fully, opens  the  door  of  the  adjoining  room  in  the  same  house  to 
gag  and  bind  the  owner  sleeping  therein,  it  is  a  breaking  within 
the  meaning  of  the  law  defining  the  offense  of  burglary.  Yet  in 
such  case  there  would  be  an  entire  absence  of  an  intent  to  commit 
a  felony  in  the  bed-room.  The  binding  of  the  owner,  standing 
alone,  would  be  a  mei*e  assault  and  battery,  punishable  as  a  misde- 
meanor. Taken  in  connection  with  the  main  object  it  assumes  a 
different  character,  and  becomes  a  necessary  incident  of  the  felony 
as  much  so  as  the  lifting  of  a  latch  or  the  breaking  of  the  door  of 
the  safe.  The  true  test,  as  applied  to  an  inner  door  of  a  house,  is 
whether  it  was  opened  in  the  perpetration  of  or  attempt  to  perpe- 
trate the  felony.  If  it  was  a  necessary  act  in  the  perpetration  of 
the  felonious  design,  it  can  make  no  difference  that  the  felony  was 
to  be  committed  in  an  adjoining  room.  There  may  be  cases  in 
which  the  qualification  referred  to  would  apply,  as  in  the  case  of  a 
lodger  at  an  inn  who  intends  to  commit  a  felony  in  another  room 
in  the  same  house.  But  if  such  qualification  exists  in  any  case,  we 
fail  to  see  its  application  to  the  facts  of  the  case  at  bar.  We  will 
not  strain  the  law  to  meet  a  particular  case,  nor  will  we  refine  it 
away  in  the  interest  of  burglars.  We  think  the  court  below  sub- 
mitted the  question  of  intention  fairly  to  the  jury.  They  were 
told  that  if  the  prisoner  opened  the  door  for  the  purpose  of  escap- 
ing, he  could  not  be  convicted  of  burglary;  but  if  it  was  done  in 
furtherance  of  a  design  to  comniit  a  felony  in  the  house,  the 
offense  was  complete.    This  ruling  was  clearly  correct. 

[Omitting  a  statutory  consideration,]  the  judgment  is  affirmed. 

Judgment  affirmed. 
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FiBST  National  Bank  of  Gabuslb  y.  Gbahah. 

(86  Penn.  St.  91.) 

JSTalional  bank  —  liabUUif  as  baUee  for  special  depo$U, 

Ib  aMordamce  irith  its  habit,  well  known  to  the  directors,  a  national  bank 
leceiYed  from  a  castomer  some  bonds  for  safe-keeping,  and  the  cashier  gave 
a  nesiiit  Um  tfaem^  The  bonds  subseqaentlj  disappeared,  bat  in  what  man- 
nez  waanot  siKwnvaiid  the  president  and  cashier  assured  the  depositor  that 
she  should  lose  nothings  and  the  interest  was  paid  her  for  two  years.  HM, 
that  there  was  sufficient  evidence  of  gross  negligence  on  the  part  of  the 
bank  to  go  to  the  jury,  and  that  the  bank  was  liable  for  such  gross  negli- 
genee  of  its  officem.* 

ASSUMPSIT    to  reeover   bonds    deposited   by  plamtiff   with 
defendrat  upon  the  receipt  of  the  cashier,  ''for  safe-keeping/' 
and  ''to  be  returned  on  retam  of  this  receipt.'' 
The  plaintiff  had  judgment.    The  opinion  states  the  other  facts. 

W.  P.  SadhrvaiA  S,  Hepburfiy  Jr.,  for  plaintiff  in  error.  The 
bank  had  no  aathoritj  to  take  deposits  for  safe-keeping.  Fir$i 
Nai.  Bank  of  Lyons  v.  Ocean  Nat.  Bank,  60  N.  T.  278;  WiUy  v. 
Nat.  Bank  of  Braiileboro,  47  Vt  546;  Fowlor  v.  Scully,  22  P.  P. 
Smithy  456;  Bank  of  Pennsylvania  y.  Gammonwealth,  7  Harr.  155; 
Bank  of  Untied  States  v.  Dandridge,  12  Wheat  64;  Head  v.  Protfi- 
denes  Ins.  Co.,  2  Granch,  167;  Venango  Nat.  Bank  v.  Taylor,  6  P. 
F.  Smith,  14. 

Joh7i  Hays  and  J.  H.  Oraham  dt  Son,  for  defendant  in  error. 

Per  Curiam.  Looking  at  the  almost  universal  pi*actice  of  banks 
of  all  kinds  to  accept  special  deposits  of  yaluable  securities  from 
their  customers,  and  the  evidence  in  this  case  that  such  was  the 
habit  of  this  bank  with  the  privity  and  knowledge  of  the  directors 
and  officei*s,  we  are  of  opinion  that  a  liability  for  safe-keeping  is 

*See  Fint  Nat,  Bankof  Luom  ▼.  Ocean  Nal.  Boink  (80  N.  Y.aTSK  19  Am.  Rep.  ISl, 
and  note,  192;  IFOeyv.  FVvt  2Vat.  Ban/c  (47  Vt.  646),  19  Am.  Rep.  122;  Fini  Nal.  Bank  yr. 
Oraham  (79  Penn.  St.  10ft),  21  Am.  Rep.  40 ;  Seott  v.  Nat.  Bank  of  OutUr  VaUey  (7*  Penn* 
St.  4nu  18  Am.  Rap.  7U.  In  WMtney  v.  Fint  Nat.  Bank^  60  Tt.  888.  It  was  held  that 
a  national  hank  was  not  liable  for  a  depoelt  for  icratultous  safe-keeping,  though  audm 
aooordfog  to  inage  and  with  the  knowledge  and  aoquleecence  of  the  direotors. 
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raised  by  the  receipt  given  to  the  plaintiff  in  this  case  for  her  bonds. 
It  the  bonds  be  lost  or  stolen  through  the  gross  negligence  of  the 
bank  this  liability  becomes  fixed.  The  debatable  question  in  this 
case  is  whether  there  was  sufficient  evidence  of  such  negligence  to 
be  submitted  to  the  jury.  Upon  the  whole  evidence  we  think  there 
was.  Whether  the  bonds  in  question  were  lost,  stolen  or  abstracted 
by  some  one  in  tlie  bank  does  not  clearly  appear.  It  certainly 
is  a  circumstance  of  some  weight  that  a  satisbciory  solntioii  of 
the  manner  of  the  loss  has  never  be^i  given  by  the  bank.  If, 
then,  we  refer  to  the  structure  and  arrangement  of  the  banking 
house  and  the  vault,  we  find  it  almost  impossible  that  this  vault 
could  have  been  entered  in  Inroad  daylight,  as  alleged  it  must  have 
been,  by  a  person  entering  to  steal  these  bonds,  without  his  being 
seen  by  the  officers  of  the  bank.  If  we  add  to  this  an  entire  absence 
of  any  breach  of  the  windows,  doors,  vault  and  floors,  through 
which  an  entry  might  have  been  effected,  and  that  no  information 
was  given  to  the  plaintiff  of  the  loss  of  her  bonds  until  she  called 
herself,  and  then  she  was  called  into  a  private  room  to  commu- 
nicate the  loss,  the  case  acquires  more  strength.  And  then,  if 
finally  she  was  told  by  the  bank  that  the  loss  would  not  be  hers  but 
that  of  the  bank,  and  that  the  bank  would  continue  to  pay  her  the 
interest,  and  accordingly  did  so  for  about  two  years,  carrying  the 
payments  into  the  books  of  the  bank,  implying  a  consciousness  of 
the  officers  that  the  loss  was  caused  by  some  fault  of  the  bank,  we 
reach  a  point  in  the  evidence  of  such  strong  import  as  to  the  fact 
of  gross  negligence,  the  evidence  could  not  be  withheld  from  the 
jury.  Having  been  submitted  to  them,  and  gross  negligence  found 
by  them,  and  a  new  trial  refused,  we  cannot  say  that  the  evidence 
was  insufficient,  and  that  an  error  was  committed.  The  verdict 
establishes  the  negligence.  We  discover  no  error  in  the  record  and 
the  jndgment  is  affirmed* 

Judgment  affirmed. 
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m  Penn.  Bt.  W.) 
Negotiable  paper — irregular  indareemsnt  —  UabUUy  upon. 

A  negotiable  promissory  note  was  indorsed  by  the  payees  in  the  nsnal  position. 
The  defendant  had  previously  written  his  name  across  the  back  of  the  note 
near  the  other  end,  in  an  inverted  position.  Held,  that  the  defendant  was 
liable  as  second  indorser.* 

ASSUMPSIT.     The  opinion  states  the  facts.    Defendant  had 
judgment. 

M,  F.  Elliott  J  for  plaintiff  in  error. 

Henry  Sherwood  and  C,  H.  Seymour,  for  defendant  in  error. 

Strbbett,  J.  Suit  was  brought  by  the  plaintiff  in  error  against 
the  defendant  as  indorser  of  a  note,  made  by  Houghton,  Orr  & 
Go.  to  the  order  of  Booth,  Dounce,  Rose  ft  Co.,  and  by  them 
indorsed.  The  name  of  the  payees  appears  on  the  back  of  the 
note  in  the  usual  position  of  the  first  indorser,  about  three  inches 
from  the  left  end,  and  that  of  the  defendant  is  written  in  the 
opposite  direction,  about  the  same  distance  from  the  right  end  of 
the  note;  so  that  the  latter  indorsement  with  reference  to  the  for« 
mer  may  be  said  to  be  inverted.  This  inartistic  peculiarity,  in  the 
relative  position  of  the  names,  has  given  rise  to  the  question  of 
defendant's  liability  as  second  indorser.  This  depends  on  whether 
the  payees,  from  their  position  on  the  note,  are  to  be  regarded  as 
first  indorscrs.  If  the  defendant,  in  case  he  is  required  to  pay, 
will  have  recourse  to  the  payees,  it  follows  that  he  is  liable,  as 
second  indorser,  to  the  holder.  Whether  he  would  have  such 
recourse  or  not  is  really  the  test  of  his  liability. 

It  appears  from  the  testimony  that  in  pursuance  of  an  under- 
standing between  the  makers  and  the  payees,  to  the  effect  that  the 
former  was  to  furnish  security,  in  addition  to  the  firm  name,  the 
defendant  by  request  indorsed  the  note  before  it  was  delivered  to 
and  indorsed  by  the  payees.    This,  however,  is  immaterial,  so  far 

*  See  BiMton  t.  Hannford,  anU,  p.  S71,  and  note,  p.  ttO. 
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at  least  as  the  plaintiff  is  concerned.  Both  names  were  on  the 
note,  just  as  they  now  appear,  when  it  was  presented  to  his  bank 
for  discount  He  had  no  knowledge  of  the  transaction  except  what 
might  be  derived  from  the  face  of  the  paper  and  the  position  of  the 
indorsements  thereon.  The  only  ground  of  defense  was  that  the 
defendant's  indorsementy  as  shown  by  the  note  itself,  was  irregular 
or  anomalous,  and,  therefore,  on  the  authority  of  Schafer  v.  Faiifii- 
ers  and  Mechanics^  Bank,  9  P.  F.  Smith,  145,  and  kindred  cases, 
he  was  not  liable.  The  learned  judge  entertained  this  view  of  the 
ease  and  accordingly  directed  a  verdict  for  the  defendant  In  this 
we  think  there  was  error.  It  cannot  be  doubted  that  a  person  who 
puts  his  name  on  the  back  of  negotiable  paper,  before  the  payee  has 
indorsed  it,  means  to  pledge  in  some  shape,  his  responsibility  for 
the  payment  of  it;  and  it  has  been  settled  by  this  court,  that,  in 
the  absence  of  legal  evidence  of  any  different  contract,  he  assumes 
the  position  of  second  indorser,  and  that  to  render  his  engagement 
binding,  as  to  any  holder  of  the  note,  the  implied  condition  that 
the  payee  shall  indorse  before  him  must  be  complied  with,  so  as  to 
give  him  recourse  against  such  payee.  Schafer  v.  Bank,  9upra ; 
Mlbert  v.  Mnkbeiner,  18  P.  F.  Smith,  247;  8  Am.  Bep.  176.  As  was 
said  in  Herrick  v.  Camian,  12  Johns.  160,  the  fact  of  his  indorsing 
first,  in  point  of  time,  can  have  no  influence,  for  he  must  have 
known,  and  we  are  bound  to  presume  that  he  had  acted  on  the 
knowledge  that  though  the  first  to  indorse,  his  indorsement  would 
be  nugatory  unless  preceded  by  that  of  the  payee.  Before  the  act 
of  1853  went  into  effect  it  was  competent  to  prove  by  parol  that 
the  irregular  indorser  agreed  to  become  surety  for  the  maker  or 
undertook  te  guaranty  the  payment  of  the  note,  ete.;  but  the  stat- 
ute effectually  closes  the  door  against  this  species  of  proof,  and 
requires  such  agreement  or  understanding  te  be  evidenced  by  some 
memorandum  or  note  thereof  in  writing,  signed  by  the  party. 
Hence,  in  the  absence  of  legal  evidence  to  the  contrary,  the  position 
of  one  who  indorses  in  point  of  time  before  the  payee  is  that  of 
second  indorser,  and  he  cannot  be  held  ^unless  the  payee  assumes 
the  place  of  first  indorser.  Taking  the  note  then  just  as  it  was 
when  presented  for  discount,  what  was  the  legal  relation  of  the 
indorsers?  The  payees  had  placed  their  firm  name  on  the  note  in 
the  position  usually  occupied  by  the  first  indorser,  and  there  is 
nothing  to  justify  the  inference  that  they  intended  to  avoid  the 
responsibility  which  usually  attaches  to  a  party  occupying  that  posi* 
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tion.  If  they  had  written  their  name  in  the  same  direction  and 
immediately  under  the  indorsement  of  the  defendant,  the  inference 
won]d  have  been  qnite  plain  that  they  did  not  intend  that  he  should 
have  recourse  to  them.  The  legal  effect  of  placing  their  name 
where  it  is,  without  any  indorsement  above  it,  is  to  make  them 
liable  as  first  indorsers. 

When  the  payee  negotiates  a  note  made  to  his  own  order,  he 
naturally  and  ordinarily  becomes  first  indorser,  and  in  the  absence 
of  competent  eyidence  to  the  contrary,  the  holders  or  indorsees  will 
haye  recourse  to  him,  if  the  paper  is  dishonored.  There  is  nothing 
on  the  face  of  the  note  or  in  the  position  of  the  indorsements  in 
this  case,  to  make  it  an  exception  to  the  rule.  The  fact  that  the 
defendant's  name,  considered  in  relation  to  the  payee's  indorsement, 
is  inverted,  can  make  no  difference.  Instead  of  having  been  written 
in  the  opposite  direction  and  parallel  to  that  of  the  payee's,  it 
might  have  been  placed  diagonally  thereto,  or  in  any  other  posi- 
tion so  that  it  was  not  over  or  above  it.  There  is  no  evidence  that 
the  plaintiff  knew  which  indorsement  was  made  first  in  point  of 
time;  nor  would  it  be  material  if  there  was.  The  only  knowledge 
he  had  was  such  as  the  paper  itself  imparted,  and  from  this  he  had 
no  notice  that  could  in  any  way  affect  his  right  to  recover  against 
either  of  the  indorsers. 

It  may  be  that  this  view  of  their  legal  relation,  as  derived  from 
the  position  of  the  indorsements,  will  defeat  the  object  the  payees 
had  in  requiring  the  makers  to  furnish  an  indorser.  If  so,  it  must 
be  accepted  as  the  result  of  their  mistake  in  taking  the  note,  made 
to  their  own  order,  instead  of  to  the  order  of  the  defendant.  The 
same  result  would  fiow  from  the  ruling  of  the  court  below.  If  suit 
were  brought  against  them  by  the  defendant,  they  could  not  success- 
fully  say  that  they  do  not  appear  on  the  note  as  first  indorsers,  nor 
would  they  be  permitted  to  prove  by  parol  that  their  liability 
secondary  to  that  of  the  defendant. 

Judgment  reversed  and  a  venire  faeias  de  novo  awarded. 

Judgment  revereed. 
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ESLLY   Y.  OlTY  OF  PITTSBUB6H. 

(BSPeiin.  St.  170.) 

ToMsUcm  — fanning  kmdB  added  to  cUy  —  lack  of  &dJur/U. 

The  limits  of  a  citj  were  extended  by  legislative  enactment  so  as  to  embrace 
farming  lands.  The  lands  were  taxed  for  municipal  purposes,  some  of 
which  aflforded  no  benefit  or  protection  to  them.  HM,  a  constitutional  tax. 
(8ee  rude,  p.  088.) 


B 


ILL  to  restrain  a  tax.    The  opinion  states  the  case. 


A.  iV.  and  W.  H.  Sutton^  tor  appellant  The  city  taxes  these 
lands  for  fire,  water,  schools  and  city  buildings,  and  yet  none  of 
these  are  necessary  or  available.  The  legislature  cannot  confer 
ttpon  a  municipality  the  power  to  tax  property  that  receives  no  ben- 
efit or  protection  therefrom,  and  for  purposes  in  which  the  people 
taxed  have  no  interest.  Sharpless  v.  Mayor  of  Philadelphia^  9  Har- 
ris, 147  ;  Hammett  v.  City  of  Philaddphia,  15  R  P.  Smith,  153  ; 
8.  0.,  3  Anu  Sep.  615  ;  Washington  Avenue,  19  P.  F.  Smith,  352  ; 
8.  c,  8  Am.  Bep.  255 ;  McKeen  v.  County  of  Ifbrthampion,  13 
Wright,  524  ;  Pittsburgh,  Fort  Wayne  and  Chicago  Railway  Co.  v. 
Commonwealth,  16  P.  F.  Smith,  73  ;  a.  o.,  5  Am.  Bep.  344  ;  Le^ois 
V.  County  of  Chester,  10  P.  F.  Smith,  329. ;  Borough  of  Carlisle  v. 
Marshall,  12  Casey,  402;  HilMshY.  Catherman,  14  P.  F.  Smith,  159; 
DuracVs  Appeal,  12  id.  491 ;  Qrim  v.  Weissenberg  School  District, 
7  id.  437;  State  v.  Mayor  of  Newark,  18  Am.  Bep.  729  ;  8  Vroom, 
415 ;  Weismer  v.  Village  of  Douglas,  64  N.  Y.  91 ;  s.  c,  21  Am. 
Bep.  586  ;  Bradshaw  v.  City  of  Omaha,  1  Neb.  16  ;  State  of  Geor- 
gia V.  Stanton,  6  Wall.  50.  The  mere  extension  of  corporate  ter- 
ritorial boundaries  does  not  carry  with  it  per  se  the  right  and 
power  to  tax  for  all  municipal  purposes  :  Seely  v.  City  of  Pittsburgh, 
1  Norris,  360  ;  8.  a,  22  Am.  Bep.  760  ;  Hammett  v.  Philadelphia, 
15  P.  F.  Smith,  146  ;  s.  o.,  3  Am.  Bep.  615  ;  Washington  Avenue, 
19  P.  F.  Smith,  352  ;  s.  c,  8  Am.  Bep.  255  ;  Cooley  on  Taxation^ 
104  et  seq.;  Cheanay  y.  Hooser,  supra;  City  of  Covington  y.  South' 
gate,  supra  ;  Morford  y.  Unger,  supra, 

Thomas  S.  Bigelow,  city  solicitor,  and  George  Shiras,  Jr.,  tot 

the  city. 
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Gordon,  J.  The  lands  of  James  Kelly,  the  appellant,  upon 
which  the  taxes  oomplained  of  were  assessed,  were  formerly  within 
the  township  of  Collins,  and  were  afterward,  nnder  the  provisions 
of  the  act  of  April  6,  1867  (Pamph.  L.  846),  made  part  of  the 
city  of  Pittsburgh.  That  there  may  be  no  doubt  concerning  the 
subject-matter  of  the  plaintiffs  complaint,  and  that  we  may  ex- 
hibit precisely  the  nature  and  character  of  his  contention,  we  give 
the  6  th  paragraph  of  his  bill  in  extenso. 

^'It  is  competent  for  the  legislature,  with  or  without  the  con- 
sent of  the  citizens,  to  enlarge  the  limits  of  any  town  or  city,  and 
it  is  competent  for  the  defendant  (city),  when  the  requirements  of 
population,  commercial  and  mechanical  interests,  sanitary  or  pro- 
tective* municipal  purposes  require  it,  to  apply  to  city  uses,  the 
full  extent  of  her  territorial  limits,  but  your  orator  expressly  denies 
that  such  necessity  or  even  propriety  exists ;  on  the  contrary, 
large  amounts  of  city  territory,  on  either  side  and  in  front  of  your 
orator's  farm,  are  occupied,  held  and  owned,  without  prospects  of 
demand  for  city  purposes  for  many  years  to  come.  Your  orator 
insists  that  by  extension  of  city  territorial  limits,  the  character, 
situation  and  use  of  his  said  lands  were  not  changed,  but  remain 
an  improved  and  occupied  farm  as  before,  and  agricultural  lands 
only,  having  received  no  benefit  whatever  in  the  way  of  municipal 
improvements,  aid,  protection,  convenience  or  care;  and  that, 
therefore,  they  are  not  in  any  sense  liable  to  municipal  or  city  tax- 
ation for  any  purpose  whatever,  for  no  single  benefit  has  been  re- 
ceived." Again,  paragraph  18,  latter  part :  "  But  your  orator  ex- 
pressly denies  that  the  defendant  had  any  municipal  jurisdiction 
over  his  said  land,  or  farm,  or  any  right  to  impose  taxes  thereon, 
for  city  or  municipal  purposes  whatever. '* 

We  are  thus  presented  with  the  broad  question  of  the  right  of 
the  city  to  tax  rural  lands  within  its  bounds  for  any  municipal 
purpose  whatever.  It  is  not  admitted  that  the  city  succeeded  to 
tlie  rights  of  the  township  in  this  respect,  for  this  would  be  a  sur- 
render of  the  whole  controversy,  since  it  is  not  doubtful  that  the 
township  had  the  power  to  tax  these  lands  for  every  lawful  muni- 
cipal purpose  whatever. 

The  power  of  the  legislature  to  transfer  the  plaintiff's  farm  from 
the  one  municipality  to  the  other  is  admitted  ;  indeed  that  power 
could  not,  in  the  face  of  Smithy.  McCarthy,  6  P.  P.  Smith,  359,  be 
gainsaid.    But  it  is  urged,  nevertheless,  that  the  city's  power  of 
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taxation  must  be  suspended  until  this  land  becomes  necessary  for 
city  uses.  Exactly  what  this  means  we  are  not  informed,  nor  do 
we  suppose  it  can  be  certainly  known  except  from  some  judicial 
decree  not  yet  rendered.  No  doubt  the  meaning  of  the  plaintiff  is, 
that  this  power  of  the  city  is  to  be  suspended  or  to  rest  in  abeyance 
until  the  city  is  so  nearly  built  up  to  his  lands  that  they  may  be 
adyantageously  laid  out  and  sold  as  city  lots,  and  until  this 
occurs  they  are  to  be  exempt  from  all  taxes  of  municipal  character. 
This  proposition  is  noyel  in  Pennsylvania,  since  we  have  uniformly, 
and  heretofore  without  serious  complaint,  in  boroughs  as  well 
as  cities,  taxed  rural  and  even  unseated  lands  for  borough  and  city 
purposes.  This  doctrine  is,  however,  supported  by  certain  cases, 
cited  by  the  learned  counsel  for  the  appellant,  decided  in  the  supe- 
rior courts  of  Iowa  and  Kentucky.  The  bill  seems  closely  to  have 
followed  these  cases,  and  it  is  principally  upon  their  authority  that 
the  plaintiff's  case  is  rested.  These  decisions,  whilst  entitled  to 
great  respect,  are  not  to  be  allowed  to  unsettle  our  own  rules  on  the 
subject  of  taxation  or  change  the  current  of  our  policy  on  that 
subject.  They  are,  indeed,  of  doubtful  authority;  for  Judge 
OoOLEY,  in  his  work  on  Taxation,  when  speaking  of  these  very  cases, 
remarks:  That  it  is  difficult  to  harmonize  them  with  the  conceded 
principles  governing  the  laws  of  taxation;  for  they,  not  questioning 
the  legislation  as  being  in  excess  of  authority,  leave  it  to  stand,  and 
only  interfere  to  qualify  i\s  effect  on  the  ground  that  it  has  been 
adopted  on  improper  grounds  and  will  operate  unequally.  This  is 
done  on  an  inquiry  into  the  facts  and  a  substitution  of  the  judicial 
for  the  legislative  conclusion  on  a  subject  not  at  all  judicial;  a  sub- 
ject too  —  the  proper  limits  of  city  extension  —  upon  which  persons 
are  certain  to  differ  widely,  and  where  inquiry,  after  the  judicial 
method  by  examination  of  witnesses,  is  usually  much  less  satis- 
factory than  that  personal  knowledge  and  investigation  which  legis- 
lators are  supposed  to  possess  or  make.  It  has,  indeed,  the  effect 
to  suspend  the  legislation  until  certain  conditions  influencing  the 
judicial  mind  are  fulfilled.  We  need  not  stop  to  consider  the  incon- 
venience or  uncertainty  of  such  a  condition  of  things,  or  how  little 
consonant  it  would  be  with  our  settled  modes  of  thought  and  action 
on  subjects  of  this  kind.  There  is,  however,  an  element  in  the 
case  in  hand,  which  either  did  not  exist  in  the  cases  alluded  to  or 
was  not  sufficiently  considered;  that  is,  the  subjugation  of  the 
lands  to  previous  municipal  taxes.    The  argument  in  favor  of  their 
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exemption  would  hare  more  strength  had  they,  preyioasly  to  their 
attachment  to  the  city^  been  subject  only  to  State  and  county  rates 
and  levies;  had  they  not  been  within  the  dominion  of  any  muni* 
cipalifcy  equivalent  to  that  now  complained  of.  But  the  plaintiffs 
property  was  subject  to  municipal  taxes  when  it  was  yet  in  the 
township  of  OoUins^  hence,  it  is  not  subjected  to  any  new  or  even 
greater  powers  than  formerly;  it  has  been  but  transferred  from 
township  to  city.  This  element  breaks  the  force  of  the  plaintiff's 
argument,  as  it  leaves  him  nothing  of  which  to  complain;  for  his 
complaint  is  not  that  his  municipal  burdens  are  greater  in  the  city 
than  they  were  in  the  township,  but  that  as  his  lands  are  now  sit- 
uated the  city  has  no  power  to  tax  them  in  any  manner  whatever* 
This  is  the  bald  proposition  submitted  for  our  discussion;  a  propo- 
sition requiring  little  consideration  for  its  disposition,  since  there 
is  here  no  room  for  the  intervention  of  judicial  interference,  or  for 
the  exercise  of  judicial  discretion.  The  legislature  certainly  did 
not  exceed  its  powers  in  the  act  consolidating  the  two  muncipalities^ 
and  as  both  had  the  power  of  taxation  over  their  several  territories^ 
that  power  must  remain  with  the  present  corporation,  and  the  plains- 
tiff's  lands  must  continue  liable  for  those  rates  and  levies  to  which 
it  was  subject  under  the  township  government,  otherwise  they  are 
exempt  from  those  impositions  for  the  maintenance  of  the  public 
schools,  the  support  of  the  poor  and  construction  and  repair  of  the 
highways,  from  which  no  one's  property  ought  to  be  exempt 

On  the  broad  ground,  therefore,  on  which  the  plaintiff  has  put 
his  plaint,  it  cannot  be  maintained  and  must  be  dismissed.  Con- 
sidering it,  however,  from  the  less  general,  and  most  favorable  point 
of  view  and  it  but  comes  to  this :  That  the  taxation  is  unequal 
and  burdensome,  and  that  the  complainant  is  taxed  for  some 
things,  as  police  and  water  from  which,  however  necessary  for  the 
welfare  of  the  municipality,  he  derives  no  benefit.  Granted,  that 
the  tax  is  both  unjust  and  unequal,  it  does  not  follow  that  the 
remedy  is  within  the  power  of  the  courts;  on  the  other  hand,  the 
contrary  has  been  expressly  ruled.  In  the  case  of  Weber  v.  Seinhard, 
23  P.  F.  Smith,  370;  13  Am.  Bep.  747,  Mr.  Justice  Shabswood 
says,  in  commenting  on  the  case  of  The  Philadelphia  Association  v. 
Wood,  3  Wright,  73,  "  the  idea  that  the  court  could  pronounce  a 
tax  unconstitutional  on  the  mere  ground  of  injustice  or  inequality, 
was  expressly  repudiated."  He  further  remarks:  **  There  is  no 
provision  in  the  Oonstitution  that  taxation  shall  be  equal.     Sound 
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policy  requires  that  it  should  be,  so  far  as  possible,  but  perfeot 
equality  is  not  possible/' 

So  in  Xirby  v.  Shaw,  7  Harris,  258,  Oibsok,  G.  J.,  says,  "  Am 
regards  taxation,  there  is  no  limitation  of  it.  Equality  of  contri- 
bution is  not  enjoined  in  the  bill  of  rights,  and  probably,  because 
it  was  known  to  be  impracticable."  That  the  person  taxed 
derives  no  immediate  personal  benefit  from  the  purposes  to  which 
the  taxes  are  appropriated,  is,  in  like  manner,  no  argument  against 
the  constitutionality  of  the  law  imposing  them.  For  if  direct  per- 
sonal  benefit  were  to  form  a  criterion  for  taxation  we  should  have 
half  the  community  clamoring  at  our  doors  for  relief.  What 
interest,  direct  and  personal,  has  the  unseated  land-owner  in  the 
schools  or  poor  of  the  borough  or  township  in  which  his  lands  lie  ? 
Or,  for  that  matter,  what  interest  has  any  one,  not  having  children 
to  educate,  in  the  schools  of  either  township,  borough  or  city? 
Why  shall  one  pay  road  tax  when  roads  are  of  no  benefit  to  himself 
or  his  property?  Why  shall  he  help  pay  the  expenses  of  a  fire 
department  when  his  property  is  so  situated  that  it  may  burn  down 
before  an  engine  can  reach  it?  Or,  why,  either  in  the  country  or 
city,  having  a  supply  of  water  on  his  own  premises,  shall  he  pay  a 
water  tax?  To  these  questions  there  is  but  one  answer;  these 
things  are  intended  for  the  public  good,  and  hence,  every  one  is 
indirectly,  if  not  directly,  benefited  thereby;  the  taxes  levied  for 
their  maintenance  are  a  public  burden,  and,  therefore,  every  one 
must  contribute  to  its  support.  If,  however,  this  burden  rests 
unfairly  heavy  upon  some  classes  or  upon  some  individuals,  the 
remedy  is  not  with  the  courts  but  with  the  legislature.  As  is  said 
in  Kiriy  v.  Shaw,  the  judiciary  could  interfere  only  *^by  overstep- 
ping the  limits  of  its  sphere;  by  arrogating  to  itself  a  power  beyond 
its  province ;  by  producing  intestine  discord,  and  by  setting  an 
example  which  other  organs  of  the  government  might  not  be  slow 
to  follow."  But  the  legislature  has  granted  all  the  relief  that  the 
plaintiff  and  his  class  ought,  in  reason,  to  expect  or  ask,  for  at  the 
time  of  filing  of  this  bill,  rural  lands  were  authorized  to  be  taxed 
at  but  two-thirds  of  the  ordinary  municipal  rates,  and  now,  by  the 
act  of  May  5, 1875,  Pamph.  L.  124,  at  but  one-half  those  rates. 
Thus  the  injustice  and  inequality  of  the  taxation  complained  of 
has  been,  if  not  wholly  obviated,  at  least  very  much  mitigated. 

Again,  taxation  is  peculiarly  a  legislative  function,  and,  before 
we  undertake  to  revise  it,  we  should  have  a  clear  warrant  therefor 


638  PENNSYLVANIA, 


Kelly  V.  City  of  Pittobargh. 


in  the  letter  of  the  Constitution.  '^  A  tax  law  must  be  considered 
valid,  unless  it  be  for  a  purpose  in  which  the  community  taxed  has 
no  palpable  interest  —  when  it  is  apparent  that  the  burden  is  im- 
posed for  the  beneGt  of  others,  add  when  it  would  be  so  pronounced 
at  first  blush."  Skarpless  v.  The  Mayor  of  Pkiladelphia^  9  Harris, 
147  (Black,  C.  J.);  Speer  v.  Blair sviUs,  14  Wright,  150  (Agnew, 
J.).  But  in  the  pi*e8ent  case  there  is  no  doubt  that  the  commun- 
ity, called  the  city  of  Pittsburgh,  of  which  the  plaintiff  is  a  mem- 
ber, has  a  direct  and  vital  interest  in  the  taxation  complained  of, 
and  such  being  the  case,  there  is  an  end  of  our  power  to  grant  relief. 

It  will  not  do  for  us  to  stop  to  consider  the  peculiar  interests  of 
the  individual  as  segregated  from  the  community,  for  if  we  should 
so  do,  few  tax  laws  could  be  enforced,  since  it  often  if  not  generally 
happens  that  such  laws  bear  hardly  upon  some  individuals,  and  not 
unfrequently  individual  interest  is  opposed  to  that  of  the  public. 
We  must  have  regard  to  the  public  welfare.  If  it  be  not  shown  to 
us  that  the  legislation  is  for  the  promotion  of  the  good  of  some 
other  party  or  community  than  the  one  taxed,  we  have  no  right  to 
pronounce  it  unconstitutional.  The-  individual  must  be  regarded 
as  interested  in  the  public  welfare,  hence  his  interest  must  be  looked 
for  in  that  of  the  community  of  which  he  forms  part  Now,  it 
may  be  true  that  the  plaintiff  is  not  personally  benefited  by  either 
the  educational  or  poor  department  of  the  city;  but  neither  is  any 
one  not  having  children  to  educate,  and  not  being  himself  a  pauper. 
Yet,  for  such  reason,  we  are  hardly  prepared  to  stay  the  hand  of 
the  collector  of  school  and  poor  rates.  He  may  not  be  personally 
benefited  by  the  fire  or  police  department;  but  the  general  munici- 
pality is  largely  benefited  thereby,  and  his  welfare  is  found  in  the 
prosperity  of  that  municipality.  As  was  well  said  by  the  learned 
master  to  whom  this  case  was  referred,  the  value  of  the  plaintiff's 
property  has  heretofore  depended  upon  the  growth  and  prosperity 
of  the  city;  but  these,  in  turn,  depend  upon  the  character  of  the 
city  streets  and  police  department,  and  upon  its  water,  gas  and 
educational  facilities.  Without  these  it  would  fall  into  decay,  and 
the  value  of  real  estate  within  the  boundaries  of  the  municipality, 
including  that  of  the  complainant,  would  be  incalculably  reduced. 
It  is  thus  apparent  that  the  plaintiff  has  not  only  a  general,  but  a 
direct  interest  in  the  objects  which  the  taxation  complained  of  is 
intended  to  promote.  Decree  affirmed. 

Agkew,  G.  J.,  and  Stebbett,  J.,  dissent 
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None  BY  THB  Rbpohtsr.  —  In  consideration  of  the  Importance  of  this  question,  we 
subjoin  portions  of  the  dissenting  opinion  of  Aonbw,  O.  J.: 

*'  If  the  legislature  can,  by  a  mere  extension  of  boundary,  authorise  the  city  to  tax 
farm  lands  for  purely  city  purposes,  It  might,  without  extension,  direct  all  farms  within 
given  lines,  outside  of  the  city,  to  pay  these  city  taxes.  Thus,  when  we  get  rid  of  that 
confusion  of  thought  which  confounds  extension  of  boundary  and  power  of  taxation* 
we  perceive  that  taxes  laid  on  mere  farm  lands  to  pay  city  levies  applicable  only  to  the 
built-up  or  true  city.  Is  nothing  more  than  an  order  to  farmers  to  pay  for  the  benefit 
of  the  city  residents ;  It  Is  taking  the  money  of  A  to  pay  for  Improvements  made  for 
the  use  of  B.  This  is  palpably  and  flagrantly  unjust,  and,  therefore^  against  oommoa 
right.  If  the  legislature  itself  cannot  compel  farmers  to  pay  city  taxes  for  purely 
local  purposes  In  which  they  have  no  share,  it  Is  clear  it  cannot  authorize  the  city  to 
do  indirectly  what  it  cannot  do  directly.  An  order,  with  or  without  the  extension  of 
boundary,  upon  a  certain  class  to  pay  taxes  for  local  benefits  conferred  on  others, 
is  wholly  different  from  a  power  to  lay  a  general  tax  for  the  support  of  government. 
The  latter  is  a  power  to  which  every  citizen  of  a  State  submits  himself  In  considera- 
tion of  the  general  benefits  derived  from  government.  But  as  to  the  former,  it  Is  well 
said.  In  Bradshaw  v.  The  City  of  OmahOt  1  Neb.  10,  that  the  object  Is  to  make  the  own- 
ers of  farms  divide  the  expense  of  supporting  the  municipal  government  with  those 
who  need  it ;  that  the  true  city  Is  the  built-up  part,  while  the  levy  of  taxes  on  farms  is 
to  confiscate  property  outside  for  the  benefit  of  those  within  the  true  city.  See,  also, 
Taifiin-  v .  Porter,  4  HUl,  140 ;  Hcrfden  v.  James,  11  Mass.  906. 

'*  T^e  power  of  the  legislature  is  clear  to  divide  the  State,  for  convenient  local  gov- 
eniment,  Into  counties,  townships,  cities,  boroughs,  etc.,  conferring  on  each  an  appro- 
priate autonomy.  But  in  doing  this,  the  powers  conferred  must  be  adapted  to  the 
ends  to  be  accomplished  by  each.  A  sound  and  large  discretion  Is  necessarily  exer- 
cised in  this  adaptation  of  powers.  But  it  is  equally  clear  that  the  powers  conferred 
must  have  a  reasonable  appropriateness  to  the  end  proposed.  Such  an  exercise  of 
power  only  can  fairly  comport  with  the  true  and  acknowledged  principles  of  our 
American  governments,  which  are  all  founded  on  the  rights  of  the  people,  and  for 
their  *  peace,  safety  and  happiness  *  Section  2,  Declaration  of  Rights,  New  Constitu- 
tion. These  principles  are  well  stated  by  Justice  Cbasb  in  Colder  \.  BvU,9  Dall.  886: 
*The  people  of  the  United  States,*  he  sasrs,  *  erected  their  Constitutions  or  forms  of 
government  to  establish  Justice,  to  promote  the  general  welfare,  to  secure  the  bless- 
ings of  liberty,  and  to  protect  their  persons  and  property  from  violence.  The  purposes 
for  which  men  enter  Into  society  will  determine  the  nature  and  terms  of  the  social 
compact,  and  as  they  are  the  foundation  of  the  legitiative  power,  they  will  decide  what 
are  the  proper  objects  of  It.  The  nature  and  ends  of  legislative  power  will  limit  the 
exercise  of  It.'  Again:  *  There  are  acts  which  the  Federal  or  State  legislatures  cannot 
do  without  exceeding  their  authority.  There  are  certain  vital  principles  In  our  free 
republican  governments  which  will  determine  and  overrule  an  apparent  and  floffrant 
abuse  of  the  legiMative  power ;  as,  to  authorize  manifest  Injustice  by  positive  law;  or, 
to  take  away  that  security  for  pertonal  liberty  or  private  property  for  the  protection 
whereof  the  government  was  established.' 

*'  The  same  thoughts  were  thrown  out  by  Chief  Justice  Marshall,  In  Fltlcher  v. 
Pcck^  6  Cranch,  87 :  *  It  may  well  be  doubted,'  he  says,  *  whether  the  nature  of  society 
and  of  government  does  not  prescribe  some  limits  to  the  legislative  power,  and  If  any 
be  prescribed,  where  are  they  to-be  found  If  the  property  of  an  Individual,  fairly  and 
honestly  acquired,  may  be  seized  without  compensation  ?  To  the  legislature  all  legis- 
lative power  Is  granted ;  but  the  question  whether  the  act  of  transferring  the  property 
of  an  Individual  to  the  public  be  In  the  nature  of  the  legislative  power,  is  well  worthy 
of  serious  reflection.' 

*'Thls  is  precisely  the  question  before  us,  whether,  under  the  mere  name  or  color  of 
taxation,  the  legislature  can  confer  on  a  city  a  power  to  transfer  the  money  or  prop- 
erty of  farmers  outside  of  the  true  city  to  those  who  live  within  It,  for  purpoees  by 
which  they  alone  are  benefited  ? 

**The  Inviolability  of  the  right  of  private  property  and  the  natural  boundary  of  th» 
legislative  power  has  been  enforced  already  In  this  State  In  the  case  of  IFasMiidCoi^ 
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Avenue,  19  P.  F.  Smith,  868,  In  these  words:  ^When,  therefore,  the  Constltatlon 
declares  in  the  ninth  article,  that  amonff  the  inherent  and  indefeasible  rlRhts  of  mea 
ts  that  of  aoqulrlnSf  poasoaslngand  proteotinff  property,  that  the  people  shall  be  secure 
tn  their  posaeariona  from  unreasonable  searches  and  teburea;  that  no  one  can  be 
deprived  of  property  unless  by  the  Judgment  of  his  peers  or  the  law  of  the  land ;  that 
no  man's  property  shall  be  taken  or  applied  to  public  use  without  fiat  eompenmtton 
being  made ;  that  every  man  for  an  Injury  to  his  lands  or  goods  shall  have  remedy  by 
due  course  of  law,  and  right  and  justice  administered  without  sale,  denial  or  delay, 
and  that  no  law  impairing  contracts  shall  be  made,  and  when  the  people  to  guani 
•gainst  transgreuiotie  of  the  high  powers  delegated  by  them  have  declared  that  all 
these  rights  are  excepted  out  of  the  general  powers  of  government,  and  shall  forever 
remain  inviolate,  they  for  their  own  safety  stamped  upon  the  right  of  private  property 
an  inviolability  which  cannot  be  frittered  away  by  verbal  criticism  on  each  separate 
clause,  nor  the  united  fagot  broken  stick  by  stick,  until  all  its  strength  Is  gone.  There 
is  aclear  implication  from  the  primary  declaration  of  the  inherent  and  indefeasible 
right  of  property,  followed  by  the  clauses  guarding  It  against  speclllc  transgressions 
that  covers  It  with  an  asgis  of  protection  against  all  unjust,  unreasonable  and  palpably 
unequal  ezaotlona,  under  any  name  or  pretext ;  nor  is  this  sanctity  incompatible  with 
the  taxing  power,  or  that  of  eminent  domain,  where,  for  the  good  of  the  whole  people, 
burdens  may  be  imposed  or  property  taken.  I  admit  that  the  power  to  tax  Is 
unbounded  by  any  express  limit  In  the  Constitution ;  that  It  may  be  exercised  to  the 
full  extent  of  the  public  exigency.  I  concede  that  it  differs  from  the  power  of  emi- 
nent domain,  and  has  no  thought  of  compensation  by  way  of  return  for  that  which  it 
takes  and  applies  to  the  public  good,  further  than  all  derive  benefit  from  the  purpose 
to  which  it  Is  applied.  But,  nevertheless,  taxation  is  bounded  In  its  exercise  by  lu 
own  nature,  essential  characteristics  and  purpose.  It  must,  therefore,  visit  all  alike 
tn  a  reasonably  practicable  way,  of  which  the  legislature  may  Judge,  but  within  the 
Just  limits  of  what  is  taxation .  Like  the  rain.  It  may  fall  upon  the  people  by  districts 
and  by  turns,  but  still  It  must  be  public  in  its  purpose  and  reasonably  Just  and  equal 
In  its  distribution,  and  cannot  sacrifice  Individual  right  by  a  palpably  unjust  exaction; 
to  do  so  is  confiscation,  not  taxation ;  extortion,  not  assessment;  and  falls  within  the 
clearly  Implied  restrictions  of  the  bill  of  rights.* 

''Therefore,  while  we  concede  the  wide  range  to  be  given  to  legislative  discretion  In 
adapting  the  means  to  the  end,  that  is,  to  the  purposes  of  local  government,  there  is  • 
limit  beyond  whteh  the  legislative  power  cannot  sacrifice  the  sacred  right  of  private  prop- 
erty. This  limit  is  reached  when  it  palpably  and  plainly  sacrifices  this  ri^t,  which  the 
l>eople  themselves  have  Jealously  guarded  against  transgression  In  their  fundamental  law* 
There  must  be,  therefore,  a  reasonable  appropriateness  in  the  means  employed  to  executv 
the  legislative  puit>o8e.  This  has  been  well  expressed  by  Chief  Justice  Mabshau;,  that 
bright  luminary  of  constitutional  law,  in  discussing  the  power  of  Congress,  under  the  19th 
clause  of  the  8th  section  of  the  1st  article  of  the  Federal  Constitution,  to  make  all  laws 
necessary  and  proper  for  carrying  into  execution  the  Federal  powera.  'But  we  think,* 
he  said,  *the  sound  construction  of  the  Constitution  must  allow  to  the  national  legislatnre 
that  discretion  with  regard  to  the  means  by  which  the  powers  It  confers  are  to  be  carried 
into  execution,  which  will  enable  that  body  to  perform  the  high  duties  assigned  to  It,  in  the 
manner  most  beneftcUd  to  the  people.  Let  the  end  be  legitimate,  let  it  be  within  the  scope 
oif  the  CoiiatitutUm,  and  all  means  whtoh  are  appropriate,  which  plainly  are  adnpled  to  that 
end,  which  are  not  prohibited,  but  consist  with  the  letter  and  etJirit  of  the  Constitution,  are 
constitutional.'    MeCuUoch  v.  3f (U^^nd,  4  Wheat.  816.    The  italics  are  mine. 

**  This  was  said  by  that  great  Jurist  of  an  express  power  to  pass  all  laws  neeessaiy  and 
proper  to  execute  expressly  conferred  powers— the  means  must  be  appropriate  must  be 
plainly  adapted  to  a  legitimate  end— one  not  prohibited,  but  consistent  with  the  letter  and 
tunrit  of  the  Constitution.  How  much  stronger,  then,  does  the  language  apply  to  a  case 
like  this,  where  no  exprsas  power  over  the  means  is  given,  but  the  power  Is  left  to  be 
inferred  only  from  lU  appropriateness. 

'*The  taxing  power  conferred  on  the  city,  therefore,  cannot  extend  to  such  a  case  as 
this,  where  a  ruinous  burden  is  laid  on  land  wholly  rural  and  outside  of  the  city  proper, 
for  purely  local  and  dtj  objects,  in  which  Mr.  Kelly,  the  owner,  has  no  Interest.   This  di»> 
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unciion  oetween  local  taxation  for  purely  local  punioees,  and  general  taxation  by  tke 
State,  in  which  all  are  Interested,  cannot  be  overlooked  or  thrust  aside.  II  is  the  very 
piTot  of  the  question.  PeopU  ▼.  Mayor  of  Brooklyn^  4  Comst.  419;  Jforse  ▼.  Stacker,  1 
Allen,  159.  It  Is  not  the  extension  of  boundary  which  is  unconstitutional,  but  it  is  the 
imposition  of  a  burden,  where  it  is  palpably  and  flagrantly  unjust  and  oontraiy  to  oom- 
mon  right.    Bradghavj  v.  OiruiAa,  I  Neb.  16. 

"We  are  not  without  very  respectable  and  numerous  precedents  for  the  doctrines  con- 
tended for.  The  very  point  in  question  is  decided  in  the  foDowlng  cases:  Cheeney  r. 
Booeer,  9  B,  Monr.  330;  Covington  ▼.  SouthgaU,  15  id.  491;  Morford  t.  Vnger,  8  Iowa,  82; 
LangtoorUiy  v.  Dubvqiie,  13 id. 88;  FuUon  v.  Davenport^  17  id.  404;  BradOuiwy.  OmcJui, 
1  Neb.  16.  The  opinions  in  some  of  these  cases  are  elaborate,  well  considered  and  very 
convincing  to  my  mind. 

*  *  Much  of  the  answer  given  to  this  view  of  the  natural  right  of  property  secured  by  con- 
stitutional limitations  is  a  mere  criticism  on  words.  Thus  it  is  said  the  protection  claimed 
refers  only  to  the  power  of  eminent  domain,  which  relates  to  a  taking,  not  a  taxation,  of 
property.  Even  this  clause  is  entitled  to  a  liberal  interpretation.  Pearce^a  Heirs  v.  PaUon, 
7  B  Monr.  162.  But  the  declaration  of  rights  does  not  confine  its  protection  to  this  clause 
when  it  declares  the  inherent  right  of  private  property,  and  places  it  on  the  same  high 
plane  of  protection  as  the  rights  of  life  and  liberty^  or  when  it  declares  that  the  poaaeeaiifns 
of  the  i>eople,  as  well  as  their  persons,  houses  and  papers,  shall  be  secure  from  unreosofi- 
able  Ktzures;  and  when  it  asserts  that  free  governments  are  instituted  for  their  peace, 
safety  and  happiness.  Indeed,  the  whole  circle  of  fundamental  rights  rise  up  in  earnest 
protest  against  the  doctrine  of  the  absolute  despotism  of  the  legislative  power  over  prop- 
erty; while  the  clause  relating  to  the  power  of  eminent  domain  only  strengthens  the 
protest .  It  is  not  the  province  of  the  courts,  which  stand  between  the  citizen  and  the  abuse 
of  power  by  public  servants,  to  fritter  away  these  clauses  to  mean  next  to  nothing.  Bmi- 
nent  domain  is  simply  high  and  eminent  domain,  and  is  but  another  name  for  sovereignty. 
Specially,  it  is  but  one  of  the  powers  of  sovereignty,  which  includes  the  taxing  power  as 
well  as  that  which  takes.  Taxation  exacts  of  the  owner  of  property  a  share  of  the  publio 
burdens,  as  his  just  proportion,  for  the  benefits  received  from  the  government.  Eminent 
domain  goes  a  step  farther,  and  takes  more  than  a  just  share,  and,  therefore,  awards  com- 
pensation for  the  excess.  Pajple  v.  Brooklyn^  4  Comst.  420.  But  it  is  evident  that  both 
are  founded  on  the  consideration  of  benefits  conferred  in  some  form.  Sovereignty,  in  a 
constitutional  government  under  a  bill  of  rights,  imports  no  arbitrary  power  for  any  pur- 
pose. What  is  taxation  but  a  delegated  power,  and,  therefore,  subject  tothe  fundamental 
rights  of  men,  which  government  is  intended  to  protect  when  the  exercise  of  this  power 
conflicts  with  them  without  just  cause?  If  the  power  to  tax  be  absolute  and  unbounded 
by  just  cause,  there  is  no  protection  whatever.  You  cannot  take  property  without  just 
compensation,  but  you  may  tax  it  to  destruction.  You  may  not  lop  oflT  a  limb  or  cut  off 
the  head  without  a  just  cause,  but  you  may  bleed  the  whole  trunk  to  death.  Or  if  you 
cannot  find  a  good  cause,  you  may  presume  it;  or  you  may  find  it  in  some  infinitesimal 
quantity  to  furnish  a  pretext.  Clearly,  the  power  of  taxation  is  not  so  destructive.  It  is 
bounded  by  the  exigency  which  calls  forth  its  exercise.  Kirby  v.  Shaw,  7  Harris,  259,  a 
case  admittedly  on  the  verge  of  the  taxing  power,  contains  probably  the  strongest  expres- 
sions of  the  absolute  character  of  the  taxing  power ;  yet  these  must  be  taken  in  reference 
to  the  case  itself  which  called  them  forth,  and  it  was  one  where  a  special  benefit  was  con- 
ferred on  the  borough  of  Towanda,  and  the  chief  justice  made  this  the  comer  stone  of  his 
argument. 

»^In  discussing  this  question,  the  advocates  of  unlimited  power  ignore  the  distinction  so 
palpable  between  the  general  power  of  taxation  for  the  benefit  of  the  whole  State,  though 
laid  in  districts,  and  the  Imposition  of  local  burdens  in  return  for  specific  benefits.  As  to 
the  former,  all  men  participate  more  or  le«  in  the  general  advantages  of  government;  but 
there  can  be  no  such  postulate  for  the  latter  where  it  is  palpably  dear  the  local  burden  is 
imposed  without  just  cause  and  is  plainly  for  the  benefit  of  others.  And  a  court  must 
regard  a  substantial  return  not  a  merely  speculative  or  shadowy  benefit,  which  amounts  to 
no  more  than  a  pretext. 

*'  When,  therefore,  the  exercise  of  the  power  of  local  taxation  is  manifestly  arbitrary  and 
palpably  unjust  and  without  just  cause,  when,  aooording  to  Chief  Justice  Mabsball,  it  ia 
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not  *  appropriate  *  to  the  true  purpose  of  local  or  dtjr  government,  it  is  not  constitutional, 
it  inCringes  the  fundamental  rights  of  the  dtiaen  and  is  void.  This  is  the  rule  laid  down  fa 
SharpleM  v.  City  of  Philadelphia  ^  9  Harris,  164,  and  many  other  cases  to  determine  the 
constitutionality  of  laws :  Fletcher  v  Peek^  6  Cranch,  87;  Cooper  v.  Teffair^  4  DalL  14; 
Eakin  v.  itoub,  liS  8.  &  R.  889;  Commtmwealth  v.  Smith,  4  Binn.  128;  Cheeney  v.  Hoour,  f 
B.  Monr.  880;  Morford  v.  Unger,  8  Iowa,  82;  BradOiaw  v.  Omaha^  1  Neb.  16.  In  this  case  It 
is  palpably,  dearly  plain,  that  as  to  gas,  water,  fire  and  police,  Kelly*s  farm  is  taxed  for 
purely  dty  purposes  in  which  it  has  no  share.  It  is  perfectly  manifest  that  his  mon^  is 
transferred  to  a  local  use  for  the  benefit  of  others  Why,  then,  shall  a  court  hesitate  to 
pronounce  the  burthen  contrary  to  right,  and  void?  " 


City  of  Ebie  v.  Caulkinb, 

(86  Penn.  St.  247.) 
Municipal  corporation  —  negliffenee  —  contrttetar. 

A  city  emplojed  a  contractor  to  construct  a  sewer  in  one  of  its  streeto.  Bj 
the  contract,  power  was  reserved  to  the  city  engineer  to  direct  changes  in  the 
time  and  manner  of  conducting  the  work,  and  the  contractor  was  held  re- 
sponsible to  indemnify  the  city  for  any  damages  it  should  be  subjected  to  in 
consequence  of  his  neglect ;  and  the  contractor  executed  a  bond  to  the  city  for 
such  indemnity.  The  plaintiff  was  injured  by  falling  into  the  excavation. 
carelessly  left  unguarded.  Held,  that  the  city  was  not  liable  to  the  phdntilf 
therefor.    (See  note,  p,  Q47,) 

ACTION  for  personal  injuries.  The  contract  mentioned  in  the 
opinion  contained  the  following  specifications  :  "  The  con- 
tractor will  be  required  to  guard  the  public  effectually  from  liabil- 
ity to  fall  into  the  trenches  or  from  upsetting  their  Tehicles 
against  the  earth  thrown  from  them,  during  the  whole  progress  of 
the  work,  both  by  night  and  by  day ;  and  will  be  held  responsible 
for  any  damages  the  city  may  have  to  pay  in  consequence  of  neg- 
lecting the  necessary  precautions. 

^' The  contractor  will  be  required  to  dismiss  from  his  employ- 
ment all  incompetent  or  unfaithful  persons  ;  also,  to  keep  in  per- 
fect repair,  for  six  months  after  its  completion,  the  whole  of  his 
work,  except  in  cases  where  the  repairs  may  be  rendered  necessary 
by  causes  clearly  beyond  his  control. 

'*  All  the  work  to  be  commenced  and  carried  on  at  such  times 
and  in  such  places  and  in  such  a  manner  as  the  engineer  shall  di- 
rect, he  being  aided  by  his  assistants  and  inspectors.  No  work  will 
be  paid  for  unless  accepted  by  the  engineer  or  some  other  person 
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appointed  by  the  said  street  committee  for  the  porpoBe.  '  The  con- 
tractor will  not  be  allowed  to  open  up  more  than  one  hundred  feet 
of  said  State  street  at  a  time  without  the  consent  of  the  city  engi- 
neer, and  he  is  to  keep  clean  the  street  after  him  so  as  not  to  in- 
terfere with  travel  any  more  than  can  be  helped."' 

The  contractor  was  also  required  to  and  gave  a  bond  to  indem- 
nify the  city  from  any  loss  arising  from  failure  on  his  part  to  per- 
form his  duty.    The  plaintiff  had  judgment 

Theodore  A.  Lamb  and  Davenport  d  Oriffithy  for  plaintiff  in 
error. 

Allen  (6  Rosenweig  and  /«  Rosa  TJiompson,  for  defendant  in 
error. 

QoRDOK^  J.  The  accident  which  is  the  foundation  of  the  pres- 
ent case  resulted  from  the  negligence  of  certain  workmen  who 
were  engaged  in  the  erection  or  construction  of  a  sewer  for  the  city 
of  Eric.  The  excavation  for  this  sewer,  which  was  in  one  of  the 
public  streets,  having  been  carelessly  left  unguarded,  the  plaintiff, 
on  the  night  of  the  26th  of  November,  1872,  without  any  fault  of 
her  own,  fell  into  it,  and  received  the  injuries  complained  of.  The 
question  now  before  us  is,  who  is  the  responsible  party  ?  The  de- 
fendant asked  the  court  to  say  to  the  jury  that,  as  the  city  had 
contracted  with  Peter  Qrant  to  construct  this  sewer^  it  was  not 
responsible  to  the  plaintiff  for  any  injury  she  might  have  sustained 
in  consequence  of  the  negligence  of  Grant,  or  his  agents  or  ser- 
vants. The  court  refused  so  to  charge,  and  this  on  the  ground 
that,  by  the  contract,  the  city  reserved  the  power  to  use  the  street 
during  the  progress  of  the  work,  and  to  control  the  manner  in 
which  the  work  should  be  carried  on  ;  that  it  retained  a  power 
over  the  men  employed  by  the  contractor,  and  that,  by  the  contract, 
it  had  provided  for  indemnity  for  any  damages  that  might  be  re- 
covered from  it,  arising  from  the  neglect  or  carelessness  of  the 
contractor  in  doing  the  work.  The  first  part  of  this  proposition 
is  not  found  in  the  contract,  except  inferentially,  from  the  stipu- 
lation therein  contained  for  the  protection  of  the  public  from  the 
danger  of  falling  into  the  t]'enches,  and  from  the  upsetting  of 
vehicles  on  the  earth  thrown  out  of  them.  It  is,  however,  a  mat- 
ter of  oourse  that,  in  all  cases  of  this  kind,  use  shall  be  had  of  such 
parts  jf  the  streets  as  are  not  occupied  by  the  contractor ;  but  it  is 
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also  of  course,  that  the  contractojr  shall  hare  the  control  oyer  such 
purts  thereof  as  are  necessary  for  the  proper  execution  of  his  work. 
The  complaint^  however,  is  not  as  to  such  portions  of  the  streets 
as  were  in  public  occupancy,  but  as  to  those  which,  it  is  conceded, 
were  necessarily  occupied  by  the  contractor  qnder  his  contract.  It 
must  not  be  forgotten  that  the  complaint  is  not  that  the  street  was 
used  in  an  unlawful  or  unauthorized  manner,  but  only  that  there 
was  neglect  in  not  erecting  snch  guards,  or  in  not  Lintaining 
such  lights  at  night,  as  were  necessary  to  protect  the  public  from  in- 
jury. Whether,  therefore,  the  city  did,  or  did  not,  retain  the  use 
of  the  street  unoccupied  by  the  work,  is  of  no  kind  of  significance. 
The  latter  part  of  the  court's  proposition  is  faulty  in  that  the 
converse  thereof  was  ruled  in  Wray  v.  EvanSy  30  P.  F.  Smith,  102. 
In  that  case  there  was  this  provision  in  the  contract :  '*  That  all 
losses,  accidents  and  damages  of  whatever  kind  and  from  whatever 
cause,  which  shall  at  any  time  happen  to  the  work,  or  any  person 
or  persons  whomsoever,  shall  be  wholly  borne  and  made  good  by 
the  party  of  the  first  part."  This  provision  was  certainly  as  specific 
as  that  in  the  contract  under  consideration,  but,  because  the  com- 
pany in  that  case  provided  against  consequences  in  which  it  could 
not  be  involved,  nothing  was  thereby  added  to  its  liability.  Just 
80  here,  because  the  city  supposed  it  might  be  liable  for  the  neg- 
ligence of  its  contractor,  and  so  provided  for  indemnity,  that  surely 
did  not  make  it  so  liable,  if  it  were  otherwise  exempt  from  the  con- 
sequences flowing  from  his  want  of  care.  If,  however,  the  broad 
statement  that  the  city  reserved  the  power,  not  only  to  control  and 
direct  the  manner  in  which  the  work  should  be  done,  but  also  the 
power  over  the  men  employed  by  the  contractor,  be  true,  then,  in- 
deed, is  the  city  responsible  for  the  negligence  of  all  who  were  en- 
gaged in  the  construction  of  the  sewer.  In  Buch  case  Orant  must 
be  considered  but  as  an  agent,  over  whose  acts  and  conduct,  in  the 
prosecution  of  the  work,  the  city  would  have  unlimited  control,  and 
it  must,  in  that  event,  be  answerable  for  his  negligence.  Is  this 
then  a  correct  version  of  the  contract?  This  question  can  only  be 
answered  by  that  instrument  itself.  By  the  terms  of  this  contract 
Peter  Orant  was  to  furnish  all  the  material  and  do  all  the  work 
necessary  to  build  and  complete  an  eighteen-inch  sewer,  in  State 
street,  from  the  center  of  Fifth  street  to  within  twenty  feet  of  the 
north  line  of  Ninth  street,  according  to  the  plan  and  specifications 
then  on  file  in  the  office  of  the  city  engineer,  which  were  made 
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part  of  the  contract.  The  whole  job  was  to  be  do»e  in  a  work- 
manlike manner,  and  under  the  supervision  and  to  the  satisfaction 
of  the  city  engineer.  In  case  of  alterations  made  by  the  engineer 
in  the  specifications  he  was  to  decide  what  change,  if  any,  should 
be  made  in  the  pay  of  the  contractor.  An  estimate  was  to  be  made, 
not  oftener  than  once  every  two  weeks,  when  payment  was  to  be 
made,  according  to  the  price  fixed  per  foot  for  the  work,  fifteen  per 
cent  being  retained  until  the  final  estimate  and  approval  of  the 
whole  job.  So  far,  then,  the  whole  charge  of  this  work  was  put 
into  the  hands  of  Grant,  and  the  city  had  no  power  over  it  except 
to  see  that  it  was  well  done,  and,  to  this  end,  stipulation  was  made 
for  supervision  by  the  city  engineer,  just  as  was  the  case  in  Wroff 
V.  Evans,  and  Reed  v.  Allegheny  City,  29  P.  F.  Smith,  300. 

Do  the  specifications  so  modify  and  change  the  body  of  the  con- 
tract as  to  alter  the  status  of  the  parties,  giving  the  city  such  gm- 
eral  control  over  the  work  as  to  make  it  the  superior  who  shall  be 
answerable  for  Grant  and  his  employees?  Let  us  see.  By  those 
specifications  the  contractor  was  required  to  dismiss,  from  his  ent' 
ployment,  all  incompetent  or  unfaithful  persons.  In  this  we  may 
observe,  that  the  statement,  that  the  city  had  a  gener^  power  over 
the  men  employed  by  the  contractor,  is  too  broad,  for  the  contract 
is,  that  he  shall  dismiss,  from  his  employment,  incompetent  or  un- 
faithful employees.  Herein  the  fact  of  his  superior  and  independ- 
ent control  over  the  workmen  is  recognized,  for  if  the  city  retained 
this  power,  why  contract  with  Grant  for  the  doing  of  that  which  it 
could,  at  any  time,  do  itself?  Finally,  we  have  this  provision:  "All 
work  to  be  commenced  and  carried  on  at  such  times,  and  in  such 
places,  and  in  such  manner  as  the  engineer  shall  direct"  The 
court  below  laid  especial  stress  upon  that  clause,  in  the  above  speci- 
fication, which  gives  the  engineer  the  power  of  directing  the  man- 
ner in  which  the  work  should  be  done,  aud,  in  this,  it  is  supposed 
to  be  borne  out  by  an  expression  made  by  Judge  Strong,  in  Pain'- 
tery.  The  Mayor  of  Pittsburgh,  10  yf right,  213,  as  follows:  '^tii 
further  ruled,  that  a  clause  in  the  contract,  by  which  the  contractor 
engaged  to  conform  the  work  to  such  further  directions  as  might  be 
given  by  the  street  commissioner,  did  not  affect  the  case ;  that  it 
only  gave  the  corporation  the  power  to  direct  the  results  of  the 
work,  without  any  control  over  the  manner  of  performing  it,  which 
control,  alone,  furnishes  a  ground  for  holding  the  master  or  princi- 
pal for  the  act  of  a  servant  or  agent.''    But  the  word  manner,  in 
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the  above  quotation^  is  eyidently  considered  as  having  a  meaning  bo 
general  as  to  rednoo  the  contractor  to  the  grade  of  a  mere  servant 
or  agent     Manner  must^  in  such  case,  mean  the  power  to  control 
the  work,  not  only  as  to  its  character,  but  also  to  the  particular 
means  used  to  accomplish  it.     This  must  needs  be  so,  for  as  we 
have  seen  in  the  case  of  Reed  v.  AttegAeny,  29  P.  F.  Smith,  300,  a 
stipulation  for  general  supervision  of  the  work  does  not  reduce  the 
contractor  to  the  grade  of  an  agent,  although  necessarily,  in  such 
case,  the  engineer  must,  to  some  extent,  control  the  manner  in 
which  the  contract  is  performed.    It  is  quite  obvious  that  the  word 
manner  must  be  construed  with  reference  to  the  contract  in  which 
it  is  found.     By  the  agreement  under  consideration,  the  work  was 
not  only  to  be  done  in  such  manner,  but  at  such  times  and  in  such 
places  as  the  engineer  shall  direct;  it  this  were  the  whole  of  the 
contract  the  matter  would  be  of  easy  solution;  but  turning  to  the 
body  of  the  contract,  we  find  that  Grant  was  bound  to  begin  the 
work  on  or  before  the  25th  of  October,  and  to  finish  it  by  the  25th 
of  December  following,  so  that  the  engineer's  directions  as  to  time 
must  be  limited  by  the  periods  thus  expressed.     So  as  to  place; 
that  is  fixed  between  certain  points  on  State  street,  and  whilst  the 
engineer  might  direct  that  the  work  should  be  done  on  either  side 
or  in  the  middle  of  that  street,  as  he  might  think  would  best  sub- 
serve the  public  welfare,   his  directions  that  the  work  should  be 
done  on  some  other  street,  or  even  beyond  the  points  indicated  on 
State  street,  would  be  utterly  nugatory.    Just  so  with  reference  to 
the  manner  in  which  the  work  is  to  be  performed ;  that  is  carefully 
prescribed  in  the  specifications,  and  within  these  prescriptions  the 
engineer  may  direct,  but  not  beyond  them.     If  he  does  require 
and  direct  something  which  is  not  found  therein  he  must  then  act 
as  arbiter  between  the  contracting  parties,  and  fix  the  rate  of  com- 
pensation for  the  work  thus  required,  and  that  rate  becomes  part 
of  the  contract     This,  in  itself,  exhibits  two  independent  contract- 
ing parties  who  have  provided  themselves  with  an  arbiter  to  settle 
their  disputes.    It  is  not  thus  with  mere  agents  or  servants,  for 
they  themselves  are  but  parts  of  the  means  used  by  the  master  to 
accomplish  his  design,  and  that  he  may  choose  to  alter  the  theory 
or  plan  of  the  work  before  it  is  began  or  during  its  progress  is  of 
no  moment  to  them.     This  contract  contemplates  the  aooomplish- 
ment  of  a  certain  result ;    the  means,  so  far  as  they  are  deemed 
necessary  to  give  the  work  its  proper  character,  are  carefully  sped* 
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fied;  the  proyince  of  the  engineer  was  to  see  that  these  means  were 
properly  applied^  in  other  words,  to  see  that  proper  materials  and 
methods  were  used  to  produce  the  required  result.  But  in  all  this 
the  oontractor  was  supreme,  for  he  had  but  to  comply  with  his  con- 
tract in  deliyering  to  the  city  a  good  job  according  to  the  terms  of 
that  contract.  In  doing  this  he  was  his  own  master;  the  city  could 
not  direct  where  he  should  get  his  material,  how  he  should  bring  it 
upon  the  ground  or  how  many  men  he  should  employ.  The  city 
could  not  fill  up  the  trenches  which  he  dug  in  the  ground  desig- 
nated for  the  sewer,  neither  could  it  erect  barricades  which  he  might 
not  tear  down  if  they  obstructed  his  work;  he  was  in  the  lawful 
possession  of  that  part  of  the  street  which  was  necessary  for  the 
fulfillment  of  his  undertaking.,  and  the  city  could  not  dispossess 
him.  We  think,  therefore,  the  principle  of  master  and  servant  is 
not  to  be  discoyered  in  the  contract  between  these  parties,  and  that 
the  defendant  is  not  within  the  rale  stated  by  Mr.  Justice  Aonbw, 
in  Alien  v.  Willard,  7  P.  F.  Smith,  374,  that  the  liability  of  the 
employer  of  the  contractor  continues  where  he  has  not  relinquished 
his  control  over  the  work  to  bo  done. 

Again  it  is  scarcely  open  to  question,  but  that  Orant  himself 
was  responsible  for  the  negligence  of  those  whom  he  employed 
about  this  work.  He  could  not  plead  that  he  was  but  an  agent, 
and  that  as  such  he  employed  the  workmen,  for  in  this  matter,  at 
least,  the  city  could  not  control  him.  These  were  his  own  servants 
who  must  look  to  him  for  their  pay  and  direction;  they  had  no 
claims  against  the  ciiy  and  could  hold  it  responsible  for  nothing; 
even  were  they  negligent  and  unskillful  they  could  bid  the  city 
defiance  until  Orant  chose  to  discharge  them.  If  so,  then,  beyond 
controversy,  Orant  was,  to  these  employees,  the  responsible  superior 
and  there  could  be  no  other.  As  we  said  in  Wray  v.  Bvans^  there 
cannot  be  two  superiors  severally  liable  for  the  acts  of  subordinate 
agents.  This  case,  therefore,  necessarily  drops  into  that  class  of 
cases  represented  by  Painter  v.  Tlie  Mai/or,  10  Wright,  213;  Huni 
V.  The  Pennsylvania  Railroiid  Company,  1  P.  F.  Smith,  475;  AUen 
V.  Willard,  7  id.  374.  And  Reed  v.  The  City,  29  id.  300.  In  sev- 
era)  of  these  oases  this  whole  subject  has  been  very  carefully  elab- 
orated, and  we  need  not,  therefore,  undertake  to  re-discuss  the 
matter.  Judgment  reversed. 

NoTB  BT  im  Rbpobtbr.— The  leading  cue  on  this  subject  in  New  York  is  Bbakty, 
Ferrit,  6  N.  T.  48,  A.  D.  1851,  which  held  that,  where  penonSi  haTing  a  Uoeose  to 
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■tnict  at  their  own  expense  a  sewer  in  a  pubUo  street,  enga^  another  pecaon  to  oonstraoi 
it  at  a  stipulated  price  for  the  whole  worlc,  they  are  not  liable  to  third  persons  for  any 
Injury  resulting  from  the  negligent  manner  In  which  the  sewer  may  be  left  at  night  by  the 
workmen  employed  hi  its  oonstruction.  This,  It  must  be  noticed  at  the  ontaet»  Is  not  the 
case  of  a  municipal  corporation,  baring  a  duty  to  keep  its  streets  safe  for  trayel.  The 
dourt  at  the  commencement  of  the  opinion  seem  to  recognise  this  fact  by  saying:  **It  la 
qiuite  dear  that  tlie  building  of  the  sewer  in  question  was  not  a  ci^  ImpRyvement,  canted 
on  by  the  city  oiBcers  as  a  public  work. ** 

In  the  next  case,  Pa£k  v.  Mayor,  8  N.  T.  28S,  A.  D.  1858,  the  same  doctrine  was  applied 
on  the  authority  of  Blake  ▼.  Fenig,  to  the  case  of  a  munidpcU  corporation,  defendant,  for 
an  injury  occurring  from  blasting  in  the  grading  of  a  streeL  Masoh,  J^  says  the  case  is 
not  distinguishable  from  Blake  ▼.  Ferris.  The  opinions  are  based  on  the  principle  of  roipond- 
eot  superfr^r.  The  court  say:  '*  The  contract  made  between  the  defendants  and  Foster 
to  do  the  Job  of  work  in  question,  according  to  the  doctrine  of  Blake  v.  .FVrrft,  and  the 
cases  which  that  Is  supposed  to  have  followed,  does  not  constitute  the  eontraetor  the 
agent  or  servant  of  the  defendants,  the  employers.**  And  they  hold  that  case  is  not  altered 
hy  the  condition  in  the  contract  that  the  contractor  should  conform  the  work  to  the  direo- 
tlon  of  the  street  commissioner  and  city  surveyor.    Johnson,  J.,  dissented. 

Precisely  like  the  last  case  in  eveiy  particular,  and  decided  upon  the  authority  of  the 
two  preceding  cases.  Is  KeUy  v.  Mayor,  11  N.  T.  488,  A.  D.  1854.  The  court  say :  "ThIa 
ri^t  of  selection  **  of  workmen  "  lies  at  the  foundation  of  the  responsibility  of  a  master 
or  principal,  for  the  acts  of  his  servant  or  agent . " 

In  Storre  v.  ITUea,  17  N.  T.  104,  A.  D.  1868,  it  was  held  that  a  mnnidpcU  oorporatloo* 
owing  to  the  public  the  duty  of  keeping  its  streets  in  a  safe  condition  for  travel.  Is  liablo 
to  persons  receiving  injury  from  the  neglect  to  keep  proper  lights  and  guards  around  an 
enoavation  which  it  has  caused  to  be  made  In  the  street,  whether  it  has  or  has  not  con* 
tracted  for  such  precautions  with  the  persons  executing  the  woric  upon  contract.  The 
court  distinguished  Blake  v.  Ferris  on  the  ground  that  no  question  of  corporate 
IIAbiiity  or  duty  then  arose.  They  dtetlngulsh  the  Pack  and  KeUy  cases  on  the  ground 
that  there  "  the  injuries  were  caused  by  the  nefi^Jgent  acts  of  woitanen  over  whom  the 
corporation  had  no  control,  and  done  by  them  in  the  actual  performatice  of  the  very  work 
mntraeUd  for.  In  grading  the  streets  blasting  was  necessary,  but  with  the  manner  of 
doing  that  the  coiporation  could  not  Interfere,*' etc.  The  court  then  criticise  Blake  v. 
FerrUt,  by  saying :  **  The  cause  of  the  accident  therefore  was  not  in  the  manner  in  which 
Ihe  work  was  carried  on  by  the  laborers  ;  If  It  had  been,  their  immediate  employer,  and 
he  only,  was  liable  for  the  Injury.  But  In  a  sense  strictly  logical,  as  it  seems  to  me,  the 
accident  was  the  result  of  the  work  itself,  however  skillfully  performed .  A  ditch  cannot 
be  dug  in  a  public  street  and  left  open  and  unguarded  at  night  without  imminent  danger 
of  such  casualties.  If  they  do  occur,  who  Is  the  author  of  the  mischief  f  Is  it  not  ho  who 
causes  the  ditch  to  be  dug,  whether  he  does  it  with  his  own  hands,  employs  laborers,  or 
lets  it  out  by  contract**?  The  court  then  proceed:  ^^fThe  prindples  suggested  become 
plain  propositions  in  the  case  of  a  munidpal  corporation  which  owes  to  the  pvUrtic  the 
duty  of  keeping  Its  streets  in  a  safe  condition  for  travel .  **  **  Although  the  work  may  be 
Idt  out  by  contract  the  corporation  still  remains  charged  with  the  care  and  control  of  the 
street  in  which  the  improvement  Is  carried  on.  The  performance  of  the  work  necessarily 
senders  the  street  unsafe  for  night  travel.  This  is  a  result  which  does  not  at  all  depend 
upon  the  care  or  negligence  of  the  laborers  employed  by  the  contractor.  The  danger  arises 
ftom  the  veiy  nature  of  the  improvement,  and  if  it  can  be  averted  only  by  special  precau- 
tions, such  as  placing  guards  or  lighting  the  street,  the  corporation  which  has  authorized 
the  work  is  plainly  bound  to  take  those  precautions.  The  contractor  may  veiy  probably 
be  bound  by  his  agreement  not  only  to  construct  the  sewer,  but  also  to  do  such  other  acta 
as  are  necessary  to  protect  travel.  But  a  munidpal  corporation  cannot,  I  think,  in  thia 
way,  dther  avoid  indictment  in  behalf  of  the  public  or  its  liability  to  individuals  who  are 
Injured."    BooflSVSLiT,  J.,  dissented,  and  Dbnio,  J.,  did  not  sit. 

The  foregoing  cases  have  ever  since  stood  as  the  law  of  New  York.  In  MeCa§erty  v. 
SpmyUn  DuyvU,  etc.,  Campany,  61  N.  Y.  178 ;  s.  c,  19  Am.  Rep.  967,  the  whole  doctrine 
was  reviewed  by  the  Commission  of  Appeala,  and  the  doctrine  of  Blake  v.  Ferria  re-«f- 
firmed.    The  prevailing  opinion  of  Kabl,  C,  and  the  dissenting  opinion  of  Dwioar,  0.^ 
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ovntain  a  learned  review  of  all  the  caaes.  The  Stom  case  was  disthigulshed  on  the  ground 
9i  the  municipal  duty  to  keep  the  street  safe.  In  the  dissenting  opinion  the  Biake,  Path 
wad  KeUy  cases  are  distinguished,  and  the  rule  Is  laid  down  that  '*  where  an  employer  is 
imder  a  duty  or  an  obligation  to  another,  he  remains  liable,  although  that  duty  is  violated 
by  a  contractor  without  his  concurrence,'*  and  '*  where  the  act  done  is  in  its  nature  wron9> 
tal  from  the  nature  of  the  case,  responsihility  cannot  be  shalcen  off  by  the  wrong-do^  in- 
letposing  between  himself  and  the  injured  party  the  act  of  a  contractor." 

In  Oreed  v.  Hartman,  29  N.  Y.  501,  following  (Jothgreve  ▼.  Smit/i,  18  id.  79,  it  was  held 
that  the  superior  contractor  is  liable  for  the  negligence  of  his  sub-contractor  where  the 
injurious  act  in  the  public  street  was  without  the  authority  of  the  municipality.  Imoba- 
■an,  J.,  In  speaking  of  the  Make  and  Stom  cases,  says :  **  I  confess  that  I  have  difficulty 
in  underHtandiog  how  the  employer  in  the  one  case  Is  liable  and  not  in  the  other.  The 
digging  of  a  ditdi  and  the  blasting  of  rocks  in  a  public  highway  are  both  acts  equally  dan- 
gerous to  the  traveller,  and  equally  call  for  care  against  accidents.  The  one  renders  the 
Street  unsafe  for  night  travel,  and  the  other  during  the  day.** 

The  doctrine  of  Storrt  v.  UUoa  was  adopted  in  Palmer  v.  City  vsf  JjMuAn  (K  Neb.  186), 
2S  Am.  Bep.  470. 

See,  also,  Cukf  v.  NtwairH^  eto..  It.  R,  Co,  (36  N.  J.  17),  10  Am.  Rep.  90S  ;  King  v.  JV:  F., 
«te.,  R.  R.  Oo.  (M  N.  T.  181),  83  Am.  Bep.  87. 

m  Soman  v.  Stattley  (86  Penn.  St.  464),  ft  Am.  Etop.  880,  it  was  held  that  where  the 
ifwner  of  a  city  lot  let  parts  of  the  work  of  erecting  a  building  thereon  to  different  persons, 
he  was  himseU  liable  for  an  injury  sustained  by  a  person  falling  into  the  excavation  which 
was  insufficiently  guarded. 

On  the  distinction  between  intrinsic  danger  and  collateral  negligence,  see  particularly 
Pidtard  v.  Smith,  10  C.  B.  (N.  S.)  470,  and  Meney  Docks  v.  GibbH,  L.  R.,  1  B.  &  I.  App.  98, 
114, 116,  both  dted  in  the  dissenting  opinion  in  the  MeOafferty  case,  supra;  Bower  v, 
ftote,  1  Q.  B.  Div.  881. 

Seammon  v.  City  of  CMxaQO,  86  111.  484,  is  harmonious  with  Blo/ce  v.  Wtfrrii^  but  the  dis- 
tinction between  municipal  and  individual  liability  Is  not  discussed. 

In  City  of  Oinelnnati  v.  Stone,  6  Ohio  St.  88,  the  city  had  let  a  contract  for  paving  a 
street,  to  be  done  under  the  direction  of  the  city  engineer,  who  was  to  have  entire  control 
over  the  manner  of  doing  the  work,  and  whose  directions  were  to  be  obeyed.  The  con- 
tractor left  a  heap  of  stones  in  the  street,  which  caused  the  flow  of  surface  water  on  the 
plaintiff^s  premises.  The  city  was  held  liable.  In  addition  to  the  retention  of  control,  the 
court  say  the  city  had  no  right  to  make  contracts  for  the  improvement  of  the  streets 
by  which  a  nuisance  should  be  created  on  adjoining  premises. 

The  doctrine  of  Starts  v.  Utiea  was  approved  in  the  similar  case  of  RobMn^  v.  Chicago^ 
4  Wall.  667,  679 ;  and  so  of  City  of  Sprlngfie^  ▼•  Le  Olalre,  49  HI.  476,  and  of  City  of  Detroit 
V.  Corey,  9  Mich.  166, 187.  Contra,  Barry  v.  City  of  St.  Loui»,  17  Mo.  181,  A.  D.  1858,  where 
the  decision  was  put  in  part  on  the  singular  ground  of  the  avoidance  of  circuity  of  action  by 
holding  the  contractor  and  him  alone  liable. 

In  City  o/JfUiet  v.  Harwood,  86  lU.  110,  the  case  was  for  Injury  caused  by  blasting  in  the 
constractiun  of  a  sewer  in  a  street.  The  case  showed  that  the  contractors  used  due  care 
and  skill,  but  the  court  enforced  the  rule  that  where  the  work  is  intrinsically  dangerous, 
however  skillfully  performed,  the  corporation  is  regarded  as  the  author  of  the  mischief, 
and  is  liable  for  any  injury  resulting  from  it,  even  if  the  work  is  done  under  contract. 
Two  judges  dissented.    Ilie  only  careful  consideration  was  in  the  dissenting  opinion. 

In  Lockwood  v.  New  York,  8  Hilt.  66,  one  had  contracted  with  the  water  board  of  the  de- 
fendant city  to  build  a  sewer,  and  by  the  terms  of  the  contract  was  to  remove  the  **  sheath 
piling** ;  in  doing  this  an  adjacent  house  settled  and  was  injured,  and  the  defendant  was 
held  liable. 

Several  cases,  not  of  municipal  relations,  involve  the  same  principle.  In  Cannon  v. 
StevJbeiwlUe,  etc.,  R.  R.  Cr>.,  4  Ohio  St.  89'>,  the  defendant  agreed  with  contractors  for  the 
ecmstmction  of  a  part  of  their  road,  the  contract  stipulating,  among  other  things,  for  the 
removal  of  rock  by  blasting.  The  contractors  proceeding,  without  carelessness,  to  blast 
the  rock,  a  large  quantity  of  the  fragments  was  thrown  against  the  house  of  an  adjoining 
proprietor,  causing  damage.  The  defendant  was  held  liable  on  the  ground  that  the  con- 
tmctors  had  done  only  what  they  were  authorised  by  the  company  to  do,  that  the  doing  of 
It  had  resulted  in  a  wrong  flowing  directly  from  the  act,  and  not  from  the  manner  itself  in 
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which  it  was  done ;  and  that  the  defendant  was  therefore  the  principal.  60,  in  Brmim  t. 
PecU€,  1  Q.  B.  Div.  821,  A,  a  proprietor,  employed  B,  a  contractor,  to  tear  down  and  re- 
iNilld  his  house,  committing  the  entire  work  to  B,  who  assumed  the  risk  of  sapporttnc 
the  adjacent  house  of  C,  which  was  entitled  to  support  fh>m  the  house  of  A.  Lord  OooK- 
BUBN,  0.  J.,  held  that  A  was  liable  to  C  for  the  injury  to  C's  house. 

In  City  of  ^ritiQftad  v.  LeClare^  49 HI.  478,  the  court  say:  **The  construction  of  the 
sewer  by  contract  did  not  release  the  dty  from  the  obligation  while  in  process  of  oonstroo- 
tion,  to  have  it  so  carried  on  as  not  to  endanger  the  Uves  or  limbs  of  travellers  upon  the 
-street.  It  could  have  required  this  of  the  c^ontractors,  and  it  was  ne^^igence  to  omit  it.'* 
**  There  is  no  charge  in  this  declaration  of  negligence  in  not  keeping  the  street  in  repair, 
Imt  for  permitting  the  work  to  be  carried  on  in  a  street,  dangerous  in  itself,  without  proper 
safeguards,  and  which  they  neglected  to  supply.**  Disapproving  Painter  v.  Ptttaburgft, 
46  Penn.  St.  821.    The  same  doctrine  was  followed  in  Blahc  v.  St.  Lout$^  40  Mo.  fM. 

St.  Paul  V.  SeUz^  8  Minn.  S97,  was  the  case  of  an  unguarded  excavation  by  a  oontractort 
*«  the  work  to  be  under  the  direction  of  the  street  commisstoners.  **  Held,  that  the  city  was 
liable.  This  was  founded  on  the  doctrine  of  Stom  v.  Utiea,  as  well  as  on  the  clause  in  the 
contract. 

In  Mayor  and  City  CouneU  of  NathoOU  v.  Brown^  9  Heisk.  1,  the  contractor  for  paving 
the  street  left  a  heap  of  sand  in  the  street  over  which  the  pUdntilT  fell.  The  work  was  to 
1)6  done  under  the  direction  of  the  city  engineer  and  to  the  satisfaction  of  the  street  com- 
mittee.*' The  dty  was  held  liable.  Painter  v.  Pittsbunfit*  4«  Penn.  St.  S91,  distinguished 
on  the  groimd  that  there  the  city  had  no  centred  of  the  worionen. 

In  Dillon  on  Munic.  Ciorp.,  S  788,  the  rule  Is  thus  stated :  "  Where  tAe  isorfc  controctoi 
for  neeesaartiy  constUvles  an  obrtnution  or  defect  in  the  street  of  such  a  nature  as  to 
render  it  unsafe  or  dangerous  for  the  purposes  of  public  travel,  unless  properly  guarded 
or  protected,  the  employer  (e<|ua]ly  with  the  contractor),  where  the  injury  results  dUneetly 
finom  the  acts  which  the  contractor  engaged  to  perform,  is  liaUe  therefor  to  the  injured 
party.  But  the  employer  is  not  liable  where  the  obstruction  or  defect  in  the  street  is 
wholly  collateral  to  the  contract  work,  and  entirely  the  result  of  the  negligence  or  wrong- 
ful acts  of  the  contractor  or  hie  servants.**  This  rule  is  adopted  from  RoliMfit  ▼.  CMoaoOt 
4  WalL  007,  079. 


MULLEK   V.  COMMI8SIONBBS. 
(85  Penn.  St.  96B.) 

Taxation  and  exemption  —  ehurehsi. 

Under  a  statute  exempting  from  taxation,  "  chnrcbes,  meeting^lioafles,  or 
other  regular  places  of  stated  worship/'  '*  in  actual  use  and  oocapation  for 
the  purpose  aforesaid/'  the  land  on  whidx  a  church  is  in  procesB  of  ereetkm 
Is  not  exempt. 

APPEAL  from  decision  of  tax  commissioners.  The  agreed  case 
stated:  ''It  is  agreed  that  a  cathedral  is  now  being  con- 
structed by  the  Catholics  of  the  Diocese  of  Erie,  on  their  city  lots  in 
Erie,  on  the  comer  of  Sassafras  and  Tenth  streets,  to  be  known  aa 
St.  Peter's  Cathedral;  that  said  building  is  not  yet  completed,  and 
that  work  on  same  has  been  carried  on  daring  the  last  three  years 
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from  time  to  time  during  each  of  said  years ;  that  under  and  by 
virtue  of  the  act  of  May  14th9 1874,  said  commissioners  baye  caused 
said  referred-to  three  lots  and  the  unfinished  cathedral  thereon  to 
be  assessed  as  other  property  in  the  city  of  Erie,  and  have  refused 
to  exempt  said  property  from  taxation  because  religious  services  are 
not  held  on  said  premises — said  cathedral  not  being  completed,  and 
because  it  is  claimed  by  them  said  property  is  not  such  property  as 
should  be  exempt  from  taxation;  that  no  religious  services  have 
been  held  on  said  premises  except  the  ordinary  services  when  the 
corner  stone  of  said  cathedral  was  laid.'' 

The  act  of  May  14th,  1874,  Pamph.  L.  158,  provides  that ''  all 
churches,  meeting-houses  or  other  regular  places  of  stated  worship, 
with  the  grounds  thereto  annexed  necessaiy  for  the  occupation  and 
enjoyment  of  the  same  *  *  *  be  and  the  same  are  hereby 
exempted  from  all  and  every  county,  city,  borough,  bounty,  road, 
school  and  poor  tax;  provided,  that  all  property,  I'eal  or  personal, 
other  than  that  which  is  in  actual  use  and  occupation  for  the  pur- 
pose aforesaid,  and  from  which  any  income  or  revenue  is  derived, 
shall  be  subject  to  taxation,  except  where  exempted  by  law  for 
State  purposes,  and  nothing  herein  contained  shall  exempt  same 
therefrom." 

The  commissioners  refused  to  allow  the  exemption. 

Davenport  d  Griffith,  for  plaintiff  in  error. 

D.  B.  McCreary  and  Frank  Cfunniaon,  for  defendants  in  error. 

AoifTEW,  C.  J.  If  any  thing  be  plain  in  the  Oonstitution,  and  the 
law  passed  to  carry  out  the  second  clause  of  the  first  section  of  the 
eighth  article  relating  to  exemptions  of  churches  from  taxation,  it 
is  that  a  place  of  actual  religious  worship  only  can  be  exempted.  A 
marked  feature  of  this  clause,  which  controls  its  interpretation,  is, 
that  no  such  words  were  used  as  churches,  meeting-houses,  or 
other,  to  designate  the  buildings  themselves,  but  to  prevent  all 
doubt,  the  convention  used  the  words  *^  actual  places  of  religious 
worship."  In  so  doing,  that  body  confined  the  scope  of  legislative 
power  to  the  very  use  itself ;  thus  taking  away  all  excuse  for  loose 
interpretation  as  to  the  character  of  the  building.  It  must  be  a 
place  of  religious  worship.  What  more  definite,  to  describe  the  use 
made  of  the  place  —  a  place,  be  it  church,  chapel,  meeting-house^ 
or  cathedral  ?  The  word  '^  place  "  expresses  simply  locality ^  not  hind^ 
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and  hence  qualifying  words  were  necessary  to  denote  the  kind  of 
place;  therefore  the  convention  said,  "of  religious  worship."  And 
not  content  with  a  single  qualifying  expression,  it  prefixed  the 
word  actual — **  an  actual  place  of  religious  worship,*'  Without 
religious  worship  hold  in  it,  the  place  has  no  character.  The  con- 
vention did  not  mean  to  exempt  a  place  merely;  for  this  would  be 
unmeaning,  without  some  thing  to  characterize  the  place.  But 
when  that  body  said,  "  an  actual  place  of  religious  worship,"  it 
expressed  a  general  thought,  which  would  embrace  all  kinds  of 
buildings  by  simply  defining  the  use,  which  was  to  be  the  ground 
of  exemption.  Tl^e  debates  in  the  convention  clearly  indicate  this 
meaning  and  hence  it  was  said  this  language  would  not  include 
buildings  put  up  for  church  purposes,  as  for  Sunday  schools,  lec- 
tures, and  parsonages. 

When  we  reach  the  act  of  14th  May,  1874,  passed  to  carry  out 
the  exemption  clause  in  the  Oonstitution,  we  discover,  from  its  title 
and  its  text,  the  legislature  intended  to  hold  to  the  definition  in  the 
Constitution.  Thns  the  title  says,  "places  of  religious  worship;" 
and  the  text  says,  '^all  churches,  meeting-houses,  or  other  regular 
places  of  stated  worship."  They  must  be  places  of  stated  worship. 
The  word  '^stated"  means  fixed,  established,  occurring  at  regular 
times,  as  stated  hours  of  business.  So,  statedly  means  at  certain 
times,  not  occasionally.  But  the  legislature  was  not  content  with 
the  word  "  stated,"  and  the  word  "  regular  "  was  prefixed,  and  the 
sentence  became,  "regular  place  of  stated  worship."  It  would 
be  hard  to  find  language  that  more  clearly  defines  the  use,  which  is 
the  ground  of  the  exemption . 

It  is  thus  clear,  from  both  the  Constitution  and  the  law,  it  is  the 
use,  not  the  building,  which  defines  the  exemption.  But  the  use 
which  is  made  of  a  place  is  a  present  fact:  not  something  ideal  or 
in  contemplation  merely.  If  religious  or  public  worship  have  not 
been  held  in  the  place,  indeed,  statedly  held  in  it,  the  plaoe  itself 
has  not  a  character.  At  some  day,  distant  or  near,  it  may  be 
intended  to  be  used  for  stated  public  worship,  but  the  fact  that  it 
is  not  now  used  strips  it  of  its  only  title  to  exemption.  This  cathe- 
dral, a  misnomer,  indeed,  for  it  is  only  an  unfinished  structure, 
intended  to  become  a  cathedral,  has  been  in  the  course  of  oonstrnc- 
tion  several  years,  and  when  it  will  be  finished  and  used  for  religoua 
worship  we  know  not.  The  great  cathedral  on  Eighteenth  street, 
in  the  city  of  Philadelphia,  was  many  years  in  progren  before  it 
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was  finished — probably  twenty.  A  building  intended  for  a  chnrch 
may  never  be  finished,  or  its  use  may  be  changed.  On  what  prin« 
oiple,  under  the  new  Constitution,  should  the  property  be  exempted 
from  taxation  before  it  can  be  used,  when  it  is  the  use  only  which 
gives  it  a  title  to  exemption  ? 

An  argument  is  founded  on  the  instance  of  unfinished  court- 
houses, jails,  school-houses,  etc.  It  is  inapplicable,  however,  for 
these  buildings  belong  to  a  different  branch  of  the  exemption 
clause.  It  reads,  ^'  exempt  from  taxation  public  property  used  for 
public  purposes,  actual  places  of  religious  worship,  places  of  burial," 
etc.  The  first  and  second  branches  are  wholly  dissimilar.  In  the 
former  the  words  "public  property"  have  a  wider  meaning,  and 
possibly  might  cover  an  unfinished  building  upon  it,  not  yet  in  use. 
It  might  be  argued  that  the  property  is  used  for  a  public  purpose 
when  a  commencement  to  build  is  made  upon  it.  But  this  cannot 
be  attributed  to  the  expressions  "actual  place  of  religious  worship," 
or  "  a  regular  place  of  stated  worship,"  as  we  have  seen  it  is  the 
use  which  defines  the  place  or  locality  used,  in  order  to  give  ground 
for  the  exemption. 

It  is  therefore  clear  that  this  unfinished  structure,  misnamed  a 
cathedral,  is  not  an  actual  place  of  religious  worship  as  defined  in 
the  Constitution,  nor  a  regular  place  of  stated  worship,  as  described 
in  the  law,  and  is,  therefore,  not  entitled  to  exemption  from  pay- 
ment of  taxes.     The  judgment  should  be  afSrmed. 

MEncuBy  J.,  dissents.  Judgment  affirmed. 
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(85Penn.  St.896.) 

Negligence — remote  and  proximate  eaute. 

An  oil  tiain  on  defendant's  railway  was  thrown  from  the  track  by  a  recent 
land  slide,  and  the  oil-tanks  barsting,  the  oil  became  ignited  and  ran  down 
into  an  adjoining  creek,  swollen  by  recent  rains,  and  flowing  down  the  creek, 
set  fire  to  and  destroyed  the  plaintiflTs  buildings  three  or  foar  hundred  feet 
distant.  Held,  that  eiren  if  defendants  were  negligent,  the  damage  was  too 
remote  to  warrant  a  recovery* 

*  See  Ftnt  ▼.  TtHedo,  eU,^  R.  Co,  (ttO  lit.  819),  U  Am.  Rep.  18 ;  KdloQO  v-  Chicago,  «to.«  & 
Co.  (9i  Wis.  2»),  7  Am.  Bep.  08,  and  note,  80 ;  WOilb  v.  RornA,  ete.,  JR.  Cb.  (49  N.  T.  4aQ)« 
10  Am.  Bep.  889;  AUhimm^  etc,  R.  Co.  y.  Stanford  (12  Kaos.  8&4),  15  Am.  Rep.  308; 
Ddawan,  etc.,  R.  Co.  t.  Calmon  (89  N.  J. 299)i  88  Am .  Bep.  814 ;  CUmensY,  HaMiibal,€^ 
R,  Co,  Cn  Mo.  889, 14  Am.  Bep.  400. 
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ACTION  for  negligence.    The  opinion  states  the  facts.    Aver- 
diet  was  dii-ected  for  defendants. 

Charles  W.  Mackey,  for  plaintiffs  in  error. 

McAlniont  di  Osborn,  for  defendant  in  error. 

Paxson,  J.  This  was  an  action  on  the  case  to  recoyer  compensa- 
tion for  certain  property  destroyed  by  fire,  caused,  as  was  aUeged, 
by  the  negligence  of  the  defendants.    The  facts,  so  far  as  they  are 
essential  to  elucidate  the  point  in  controversy,  are  as  follows:    The 
plaintiffs  were  the  occupiers  of  a  piece  of  land  situated  within  the 
limits  of  Oil  City,  on  the  western  bank  of  Oil  creek.    The  railroad 
of  defendants  is  constructed  along  said  creek,  over  the  land  of  the 
plaintiffs  and  at  the  base  of  a  high  hill.     On  the  afternoon  of 
April  5,  1873,  during  a  rain  storm,  there  was  a  small  slide  of 
earth  and  rock  from  the  hilLside  down  to  and  upon  the  railroad. 
About  ten  minutes  prior  to  the  accident,  one  of   the  defendants' 
engines  had  passed  over  the  road  in  safety.     At  that  time  no  slide 
had  occurred.     This  engine  was  followed  in  a  few  minutes  by 
another  engine  drawing  a  train  of  cars  loaded  with  crude  oil  in 
bulk.     The  latter  engine  ran  into  the  slide,  was  thrown  off  the 
track,  ran  on  about  one  hundred  to  one  hundred  and  fifty  feet, 
when  the  tender,  which  was  in  front  of  the  engine,  was  overturned 
into  Oil  creek;  the  engine  itself  was  partly  overturned;  two  or 
three  oil  cars  became  piled  up  on  the  track  and  burst    The  oil 
took  fire,  was  carried  down  the  creek,  then  swollen  by  the  rain, 
for  several  hundred  feet,  set  fire  to  the  property  of  the  plaintiff 
and  partly  consumed  it.  The  question  of  negligence  in  defendants' 
engineer  in  not  seeing  the  obstruction  and  stopping  his  train  before 
reaching  it  is  not  raised  upon  this  record,  and  need  not  be  discussed. 
The  only  question  for  our  consideration  is,  whether  the  negligence 
of  the  defendants'  servants  was  the  proximate  cause  of  the  injury 
to  the  plaintiffs*  property.     The  answer  to  the  plaintiffs'  third 
point,  embraced  in  the  second  specification  of  error,  raises  this 
question  distinctly.    The  court  was  asked  to  say:  ''That  if  the 
jury  believe,  from  the  evidence,  that  the  accident  complained  of 
was  the  result  of  negligence  on  the  part  of  the  defendants,  and  that 
by  reason  of  such  negligence,  the  oil,  ignited  by  the  engine  attached 
to  the  train,  ran  immediately  down  to  Oil  creek,  where  it  was  carried 
by  the  current  in  the  space  of  a  few  minutes  to  the  property  of  the 
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plaintiffs,  when  it  set  fire  to  and  destroyed  said  property,  the  plain- 
tiffs are  entitled  to  recover,  provided  they  did  not  in  any  manner 
contribute  to  said  accident."  The  court  answered  this  point  in 
the  negative,  and  then  instructed  the  jury  that,  as  a  matter  of  law^ 
upon  the  facts  in  the  case,  the  plaintiffs  were  not  entitled  to  recover^ 
which  instruction  is  assigned  here  for  error. 

It  was  strongly  urged  that  the  court  erred  in  withdrawing  the 
clise  from  the  jury,  and  the  recent  cases  of  Pennsylvania  Hailrocul 
Co.  V.  Hope,  30  P.  F.  Smith,  373;  21  Am.  Rep.  100;  and  Raydure 
V.  Knight,  2  W.  N.  C.  713,  were  cited  as  supporting  this  view.  In 
the  case  first  cited  it  was  said  by  the  chief  justice,  in  delivering 
the  opinion  of  the  court,  ^*  We  agree  with  the  court  below  that  the 
question  of  proximity  was  one  of  fact  peculiarly  for  the  jury.  How 
near  or  remote  each  fact  is  to  its  next  succeeding  fact  in  the  con- 
catenation of  circumstances  from  the  prime  cause  to  the  end  of  the 
succession  of  facts  which  is  immediately  linked  to  the  injury,  neces- 
sarily must  be  determined  by  the  jury.  These  facts  or  circum- 
stances constitute  the  case,  and  depend  upon  the  evidence.  The 
jury  must  determine,  therefore,  whether  the  facts  constitute  a  suc- 
cession of  events,  so  linked  together  that  they  become  a  natural 
whole,  or  whether  the  chain  of  events  is  so  broken  that  they  become 
independent,  and  the  final  result  cannot  be  said  to  be  the  natural  and 
probable  consequence  of  the  primary  cause,  the  negligence  of  the 
defendants."  The  case  of  Raydure  v.  Knight  was  meagerly  pre* 
sented;  the  charge  of  the  court  was  not  sent  up,  and  a  majority  of 
the  court  were  of  opinion  that  no  sufScient  cause  for  reversing 
the  judgment  had  been  shown.  I  am  unable  to  see  any  special 
bearing  this  case  has  upon  the  question  before  us.  The  doctrine 
laid  down  in  the  Railroad  Co,  v.  Hope,  and  to  be  gathered  incident- 
ally perhaps  from  Raydure  v.  Knight,  is,  that  the  question  of  prox- 
imate cause  is  to  be  decided  by  the  jury  upon  all  the  facts  in  the 
case;  that  they  are  to  ascertain  the  relation  of  one  fact  to  another, 
and  how  far  there  is  a  continuation  of  the  causation  by  which  the 
result  is  linked  to  the  cause  by  an  unbroken  chain  of  events,  each 
one  of  which  is  the  natural,  foreseen,  and  necessary  result  of  such 
cause.  But  it  has  never  been  held  that,  when  the  facts  of  a  case 
have  been  ascertained,  the  court  may  not  apply  the  law  to  the  facts. 
This  is  done  daily  upon  special  verdicts  and  reserved  points.  Thus, 
in  the  Railroad  Co.  v.  Kerr,  12  P.  P.  Smith,  353;  1  Am.  Rep.  431, 
a  case  bearing  a  striking  analogy  to  this,  the  court  submitted  the 
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question  of  negligence  to  the  jury,  but  resenred  the  question  of: 
proximate  cause  upon  the  undisputed  facts  of  the  case.  Of  counei 
this  could  not  have  been  done  if  the  facts  were  in  dispute.  A 
reserved  point  must  be  based  upon  facts  admitted  in  the  cause  or 
found  by  the  jury.  In  questions  of  ne^igence  it  has  been  repeat* 
edly  held  that  certain  facts  when  established  amount  to  negligence 
per  86 :  Railroad  Co.  v.  Stinger,  28  P.  P.  Smith,  219;  McCutty 
V.  Clarke^  4  Wright,  399 ;  Pen7i8ylvania  Railroad  Co.  v.  Bar^ 
netty  9  P.  F.  Smith,  259  ;  while  in  Raydure  v.  Knight^  supra,  the 
court  below,  in  answer  to  the  defendants'  second  point,  instructed 
the  jury  that  if  certain  facts  were  believed  by  them,  the  negligence 
complained  of  was  the  proximate  cause  of  the  injury  to  plaintifiTe 
property.  This  ruling  was  affirmed  by  this  court.  I  do  not  under^ 
stand  the  decision  in  the  Railroad  Co.  v.  Hope  to  be  in  conflict 
with  this  view.  It  remains  to  apply  the  principle  to  the  case  be« 
foi-e  us.  There  is  not  a  particle  of  conflict  in  the  evidence,  so 
far  as  it  affects  the  question  of  proximate  cause.  This  waft 
doubtless  the  reason  why  the  plaintiffs  assumed  the  facts  in  their 
third  point.  They  would  not  have  been  justified  in  doing  so  had 
not  the  facts  been  admitted,  nor  is  it  likely  the  learned  judgs^ 
would  have  answered  it  We  may,  therefore,  regard  the  plain tiffl's 
third  point  as  a  prayer  for  instructions  upon  the  undisputed  facts, 
of  the  case.  Can  it  be  doubted  that  the  court  had  the  right  tot 
give  a  binding  instruction  ?    We  think  not 

But  one  question  remains.  Was  the  negligence  of  the  defend-^ 
ants'  servants,  in  not  seeing  the  land-slide,  and  stopping  the  traia 
before  reaching  it,  the  proximate  cause  of  the  destruction  of  the 
plaintiff's  property?  We  need  not  enter  into  an  extended  discus- 
sion of  the  delicate  questions  suggested  by  this  inquiry.  That  has 
been  done  so  fully  in  two  of  the  cases  citcKi  as  to  render  it  unneces* 
sary.  A  man's  responsibility  for  his  negligence  and  that  of  his 
servants  must  end  somewhere.  There  is  ia  possibility  of  carrying 
an  admittedly  correct  principle  too  far.  It  may  be  extended  so  aa 
to  reach  the  reductio  ad  absurdum,  so  far  as  it  applies  to  the  prac- 
tical business  of  life.  We  think  this  difficulty  may  be  avoided  by 
adhering  to  the  principle  substantially  recognized  in  Tlie  Railroad 
Company  v.  Kerry  and  The  Railroad  Company  v.  Hope,  supra^ 
that  in  determining  what  is  proximate  cause,  the  true  rule  is  that 
the  injury  must  be  the  natural  and  probable  consequence  of 
the  negligence  —  such  a  consequence  as,  under   the   surround* 
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ing  circuinstaiices  ol  th^  CMe,  might  and  ought  to  hare  been 
foreseen  by  the  wrong-doer  as  hkely  to  flow  from  bis  act 
This  is  not  a  limitation  of  the  maxim  causa  proxinia  non  remota 
fpeeiaiur;  it  only  afleete  its  application.  There  may  be  cases  to 
which  jsuch  a  role  would  not  apply,  but  this  eertaiHly  is  not  one. 
It  would  be  uni'easonable  to  hold  that  the  engineer  of  the  tiain 
could  have  anticipated  the  burning  of  the  plaintiff's  property  as  a 
consequence  likely  to  flow  from  his  negligence  in  not  looking  out 
and  seeing  the  land-slide.  The  obstruction  itself  was  unexpected. 
An  engine  had  passed  along  within  ten  minutes,  with  a  clear  track. 
But  the  obstruction  was  there,  and  the  tender  struck  it.  The 
probable  consequence  of  the  collision,  such  as  the  engineer  would 
have  a  right  to  expect,  would  be  the  throwing  of  the  engine  and  a 
portion  of  the  train  iDfl  the  track.  Was  he  to  anticipate  the 
bursting  of  the  oil-tanks ;  the  oil  taking  fire ;  the  burning  oil 
running  into  and  being  carried  down  the  stream  ;  and  the  sudden 
Tising  of  the  waters  of  the  stream  by  means  of  which,  in  part  at 
least,  the  burning  oil  set  fire  to  the  plaintiffs  building  ?  This 
would  be  a  severe  rule  to  apply,  and  might  have  made  the  defend- 
t^nts  responsible  for  the  destruction  of  property  for  miles  down  Oil 
creek.  The  water  was  an  intervening  agent,  that  carried  the  fire, 
just  as  the  air  carried  the  sparks  in  the  case  of  the  Railroad  Com- 
pany  v.  Kerr.  It  is  manifest  that  the  negligence  was  the  remote 
land  not  the  proximate  cause  of  the  injury  to  the  plaintiff's  build- 
ing. The  learned  judge  ruled  the  case  upon  sound  principles,  and 
jiis  judgment  is  afi^rmed.  JudgnmU  affirmed. 


Dorset  y.  Abbams. 

(85  Penn.  St.  SW.) 
JSlegoMbk  paper -^eertificatMn  efth^k  net  in  tuiual  eowree  ofhuimee. 

A.  drew  npoD  a  bank  in  which  he  had  no  funds  a  oheck  feoHIng  that  it  was 
"  to  hold  as  ooUatefal."  etc  The  eiahier  certified  it.  HM,  that  the  baidc 
was  not  bound  bj  such  certification,  the  check  manifestly  not  being  in  the 
usual  course  of  banking  business. 

ASSUMPSIT.    The  opinion  states  the  facts.    Judgment  for  de- 
fendants. 

Carhett  S  Clark  and  Kfiox  &  Moffettf  tor  plaintiff  in  enar« 
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Janiea  CtwipbeU,  Wilson  dt  Jenks  and  David  Imosoh,  for  defend- 
ants in  error. 

Paxsok,  J.  This  was  a  snit  brought  against  the  defendants,  an 
nninoorporated  banking  association,  to  recover  the  amount  of  a 
check  held  by  the  plaintiJBf,  a  copy  of  which  is  here  given  : — 

"  No.  East  Brady,  Pa.,  Dec.  30,  1875. 

Citizens'  Savings  Bank,  East  Brady,  Pa.,  pay  to  P.  Dorsey, 

Esq.,  or  order,  two  thousand  dollars. 

To  hold  as  collateral  for  1000  P.  T.         [aw  TLr«n,..,^™« 
oil,  pipage  paid  to  Jan.  4, 1876.  \  ^-  ^-  McCulloxtoh. 

Good  when  properly  indorsed. 

J.  Y.  FOSTBR. 

Indorsement  on  back  of  check.  P.  Dobsey.'' 

The  J.  Y.  Foster  who  certified  the  clieck  is  the  cashier  of  the 
defendants'  bank.  It  was  alleged  upon  the  trial,  and  there  is  evi- 
dence tending  to  prove,  that  the  certificate  of  Mr.  Foster  was  a 
forgery.  The  plaintiff  contended  that  if  a  forgery,  Mr.  Foster  had 
recognized  and  confirmed  it  by  his  subsequent  acts  and  decla- 
rations. Wo  do  not  regard  the  question  of  the  alleged  forgery  as 
an  important  element  in  the  discussion  of  the  case.  It  was  con- 
ceded that  at  the  time  McGnllough  drew  the  check  upon  the  bank, 
he  had  no  funds  there  and  no  right  to  draw.  It  is  also  apparent 
that  the  check  was  entirely  out  of  the  usual  course  of  banking 
business.  This  is  plain  from  the  face  of  the  instrument.  Instead 
of  being  a  mere  order  upon  a  bank  to  pay  a  certain  sum  of  money 
to  a  person  therein  designated,  or  to  bearer,  it  has  the  significant 
indorsement  in  one  corner,  *^  to  hold  as  collateral  for  1000  P.  T. 
oil,"  etc.  This  indicates  plainly  that  the  check  was  given  merely 
as  collateral  security  for  the  delivery  of  the  oil.  If  any  doubt 
could  exist  upon  this  point  it  is  put  at  rest  by  the  testimony  of 
Dorsey  (plaintiff)  himself.  He  says :  '*  The  first  check  was 
given  for  borrowed  oil ;  if  the  oil  was  not  returned  the  check  was 
to  be  paid ;  that  check  was  carried  for  thirty  days ;  supposed  it 
was  all  nght  and  not  forged ;  the  second  check  was  taken  when  oil 
was  advancing,  and  I  would  not  extend  the  check  without  he  would 
give  mc  a  check  which  would  secure  me  for  the  return  of  the  oil." 
If  the  'certificate  of  Foster  that  the  check  was  ''good  when  prop- 
erly indorsed  "  is  to  bind  the  bank,  than  the  cashier  has  made  the 
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bank  secarity  for  the  delivery  of  2,000  barrels  of  oil.  This  he  could 
not  do  without  authority.  It  is  an  act  entirely  outside  of  any  of 
the  ordinaryt  recognized  duties  of  the  cashier  of  a  bank.  There  is 
not  a  word  in  the  eridence  to  show  that  the  defendants  or  any  of 
them  knew  of  this  transaction,  much  less  sanctioned  it.  An  at- 
tempt was  made  to  show  a  similar  course  of  dealings  by  the  bauk 
as  to  prior  transactions,  that  is  to  say,  to  certify  checks  drawn 
without  funds,  to  bo  held  as  collateral  for  oiL  It  was  not  success- 
ful, however.  The  checks  certified  were  what  the  witnesses  call 
'^  straight  checks,"  by  which  we  understand  commercial  checks 
for  the  payment  of  money  free  from  clog  or  condition.  As  to  such 
checks  it  is  not  perhaps  outside  of  the  line  of  a  cashier's  duties  to 
certify  them  when  requested,  and  the  drawer  has  the  funds  in  the 
bank.  It  has  been  decided  that  he  has  a  right  to  make  such  a  cer- 
tificate by  virtue  of  his  office.  Cooke  v.  Hie  Bank,  52  N.  Y.  96  ; 
11  Am.  Bep.  667.  The  effect  of  such  a  certificate  we  need  not  dis- 
cuss, as  the  question  is  not  before  us.  Nor  need  we  consider  at 
length  the  proposition  that  the  plaintiff  was  a  bona  fide  holder  for 
value.  The  face  of  the  check  was  noticed  that  it  was  not  drawn 
in  the  usual  course  of  business ;  that  it  was  not  a  commercial  check. 
The  plaintiflTs  own  testimony  shows,  as  we  have  seen,  that  he  was 
to  hold  it  only  as  security  for  the  oil.  He  had  no  right  to  draw 
the  money  upon  the  check  until  default  in  the  delivery  of  the  oiL 
There  was  ample  to  put  him  upon  inquiry  as  to  the  authority  of 
the  cashier. 

We  are  of  opinion  that  the  learned  judge  of  the  court  below  was 
entirely  accurate  in  his  rulings  embraced  in  the  first  assignment. 
This  practically  disposes  of  the  case.  We  may  say,  however,  in  re- 
gard to  the  fifth  assignment,  that  the  point  referred  to  was  not 
based  upon  any  evidence  in  the  cause.  There  was  no  error  there- 
fore in  declining  to  answer. 

Judgment  affirmed. 


ego  PBNNSYLVAOTA, 

S&fe  DejMBit  CSompany  ▼.  Pollock. 


SAVB  DKP08IX  GOMPAKY  7.  POLLOOK. 

(»  Fnui.  St.  80L> 

ISmUgemM — tc^edeposU  company  —  ^Msnee, 

AbbIb  ^poflit  omnpflBj  for  hire  andertook  to  **  keep  a  oonatant  uid  adequate 
goafd  and  watdi  over  and  npmi  tlM  burglar  proof -eaf e,"  rented  by  plala- 
tiSE*  and  to  proieet  ite  oontenta  from  diahoaeety  of  the  company's  employeea. 
Some  bonds  whidli  the  plaintiff  had  deposited  in  the  safe  disappeared.  HdU, 
thai  the  company  was  bound  to  explain  their  absence. 

ACTION  for  negligence.    The  opinion  states  the  case.    Plaintiff 
had  judgment 

M.  W.  Acheson  and  J  S.  d  A.  P.  Morrison,  for  plaintiff  in 
error.  The  defendant  iras  not,  properly  speaking,  a  depositaiy. 
Evidence  that  the  goods  are  missing  when  called  for,  does  not  of 
itself  establish  negligence  in  the  bailee.  GKlbart  v.  Dahy  5  Ad.  & 
E.  543  ;  Midland  Bailtoay  Co.  t.  Bromley,  33  Eng.  Law  and  Eq. 
235  ;  17  C.  B.  3TO ;  Harris  t.  Packwood,  8  Taunt  267  ;  Marsh  ▼. 
Home,  5  B.  ft  C.  322,  327. 

Tkamas  M.  Marshall,  John  H.  Bailey  and  Christopher  Magee^ 
for  defendant  in  error. 

MsBCUBy  J.  This  aotion  was  brought  against  the  plaintiff 
in  error  to  recover  for  the  loss  of  some  government  bonds.  Its 
general  business  is  indicated  hj  its  name.  It  took  two  classes 
of  risks ;  in  one  class  it  became  the  absolute  guarantor  of  Ao 
safety  of  the  deposit ;  in  the  other  its  liability  was  qualified  and 
restricted.  The  present  case  arose  under  the  latter  clas&  The  de- 
fendant in  error  rented  a  safe  in  the  burglar-proof  vault  of  the 
company,  subject,  inter  alia,  to  the  following  rules  and  regula- 
tions : 

^^  Whenever  a  party  rents  a  safe,  and  deposits  therein  at  pleas- 
ure, contents  not  being  made  known  to  the  company,  its  liability 
is  limited  : 

''  1.  To  the  keeping  of  a  constant  and  adequate  guard  and  watdi 
over  and  upon  the  burglar-proof  safe. 


JANITARY  TERM,  1878.  661 

Sale  DepoBit  Company  ▼.  Pollock. 

''2l  To  tiie  prerention  of  aooesB  by  any  ranter  to  the  safe  of  my 
other  renter. 

*^  3.  To  the  protection  of  safes  and  contents  frraa  any  £fihone0ty 
cm  the  part  of  any  of  the  company's  employees.'' 

He  renewed  the  lease  annually  sereral  times  and  paid  the  re- 
quired rent  The  safe  is  closed  by  an  iron  door,  to  which  a  lock 
18  attached.  The  yalnables  are  placed  in  a  tin  box,  made  to  fit 
into  the  safe  like  a  drawer.  In  this  box  and  safe  he  placed  several 
thousand  dollars  in  government  bonds,  and  had  the  exdasive  pos* 
session  of  the  keys  to  the  safe. 

As  the  interest  fell  dne  on  the  bonds,  he  took  them  out,  cat  the 
coupons  therefrom,  and  replaced  them  in  the  safe  and  locked  it 
again.  Finally,  on  taking  out  the  envelope  containing  the  bonds^ 
for  the  same  purpose,  he  discovered  that  four  bonds,  two  of  tl,00O 
each,  and  two  of  $500  each,  had  disappeared  therefrom.  The  jury 
have  found  that  he  put  them  in  the  safe  and  did  not  remove  them 
therefrom. 

There  was  no  evidence  that  the  vault  or  safe  had  been  broken 
nor  that  the  lock  had  been  tampered  with.  These  facts  being  un- 
questioned, and  the  bonds  having  been  taken  from  the  safe,  it 
necessarily  follows  that  it  had  been  opened  with  a  key  suited 
to  the  lock.  In  order  to  get  access  to  the  safe  a  person  would  be 
obliged  to  step  into  the  vault  If  he  entered  during  business  hours 
one  key  would  enable  him  to  procure  the  bonds.  If  at  other  hours 
it  would  require  two  keys  to  reach  them  from  the  office.  The  fact 
that  the  bonds  were  taken  under  these  circumstances,  was  certainly 
■ome  evidence  that  the  company  had  not  kept  "  a  constant  and 
adequate  guard  and  watch  over  and  upon  the  safe,"  as  by  its  agree- 
ment it  was  bound  to  do.  It  further  agreed  to  prevent  the  access 
of  any  other  renter  to  the  safe  of  the  defendant  in  error,  and  to 
protect  his  safe  and  its  contents  from  any  dishonesty  of  the  com- 
pany's employees.  If  any  third  persons  were  given  access  to  the 
vault  under  circumstances  that  would  have  enabled  them  to  un- 
lock the  safe  and  remove  the  bonds,  and  they  had  so  done,  although 
a  contingency  not  provided  for  in  the  agreement,  yet  it  cannot  be 
pretended  that  it  would  not  be  evidence  of  a  want  of  ordinary  care. 
So,  if  the  bonds  were  purloined  by  either  renter  or  employee,  it  was 
certainly  evidence  to  go  to  the  jury  of  an  omission  on  the  part  of 
the  company  to  exercise  that  ordinary  care  and  vigilance  which 
men  ordinarily  exercise  and  ought  to  exercise  under  such  circum- 
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stances  in  the  protection  of  their  own  property.  The  Taalt  and 
the  safe  were  in  the  possession  and  under  the  protection  of  the  com- 
pany. The  manner  in  which  the  bonds  were  most  probably  taken 
shifted  the  burden  of  proof.  It  threw  upon  the  company  the 
necessity  of  making  some  explanation  to  rebut  its  prima  facie  neg- 
ligence. The  case  is  not  like  Finuca^iie  y.  SmaU,  1  Esp.  315,  in 
which  there  was  no  expressed  agreement  as  to  the  care  to  be  exer* 
cised.  Nor  is  it  like  Famham  v.  Camden  and  Amboy  Railroad  Go., 
5  P.  F.  Smith,  53,  where  it  was  held  that  proof  merely  of  loss  was 
not  sufficient  to  put  the  bailee  on  his  defense.  The  evidence  in 
the  present  case  of  the  defendant  in  error  did  not  stop  with  merely 
showing  the  loss.  It  showed  the  bonds  had  been  abstracted  by 
some  one  entering  the  vault,  and  opening  the  safe  by  means  of  a 
key.  The  presumption  of  want  of  ordmary  care  was  thereby 
created.  All  the  evidence  calculated  to  rebut  that  presumption 
was  fairly  left  to  the  jury  by  the  learned  judge. 

The  other  assignments  have  no  merit,  and  were  not  urged  in  the 
argument. 

Judgment  affirmed. 


BiDWELL  V.  City  op  Pittsbuboh* 

( 86  Penn.  St.  412.) 

A  party  who  signs  a  petition  asking  for  the  enactment  of  a  municipal  ordl* 
nance  for  the  grading  and  paying  of  a  street;  and  who  is  elected  and  acts  ma 
one  of  the  commissioners  in  the  performance  of  the  work»  selling  the  bonds 
of  the  city  and  expending  the  proceeds  in  the  work,  and  in  assessing  the 
property  beneOted,  including  his  own,  is  estopped  from  denying  the  Talid- 
ity  of  the  act  of  the  legislature  by  virtue  of  which  the  ordinance  Is  passed 
or  of  the  mode  of  assessment  thus  adopted.* 

SGIBE  FACIAS  to  recover  cost  of  grading  a  street  in  front  of 
defendant's  lot.     The  opinion  states  the  facts. 

T.  Mellon^  D.  Bruce,  and  if.  A.  Woodward^  for  plaintiff  in  error, 
cited  Seeleyy.  City  of  Pittsburgh^  1  Norris,  360;   Washington  Ave* 

*  See  Petition  of  Sharj/  (M  N.  T.  907),  15  Am.  Bep.  416 ;  CUy  of  Butflngton  ▼.  OQbeH  (SI 
Iowa,  886),  7  Am.  Rep.  148. 
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nue,  19  P.  R  Smith,  361;  Hammett  y.  City  of  Philadelphia,  15  icL 
151.  To  constitute  an  estoppel  at  least  three  ingredients  seem  to 
be  necessary:  Ist,  misrepresentation,  or  willful  sileao04>y  one  haying 
knowledge  of  the  fact;  2d,  that  the  actor,  haying  no  means  of  infor- 
mation, was,  by  the  condact  of  the  other,  induced  to  do  what  other- 
wise he  would  not  haye  done;  anddd,  that  injury  would  ensue  from  a 
permission  to  allege  the  truth.  And  these  three  things  must  appear 
affirmatiyely.  Comnwmaealth  y.  Moltz,  10  Barr,  527;  Eldred  y. 
Hadelfs  AdmWsy  9  Casey,  307;  HeUer  y.  McOrath,  2  P.  P.  Smith, 
534;  MiranmUe  y.  Silvertliomy  12  Wright,  149  ;  Dezell  y.  Odell,  3 
Hill,  215;  Bigelow  on  Estoppel,  9,  473,  480;  Herman  on  Estoppel, 
§  325,  etc. ;  Alexander  v.  Kerr,  2  Bawle,  90;  Brown  y.  Spalding,  1 
Pitts.  361;  Hill  y.  Bpley,  7  Casey,  331;  Greet  y.  Jack,  3  Watts,  240; 
Bpletf  y.  Witheroio,  7  id.  163 ;  McCormick  y.  McMurtrie,  4  id.  195  ; 
Wilton  y.  ffarmod,  23  Me.  131;  Bispham's  Prin.  of  Eq.,  §§  288-9; 
Baring  y.  Corrie,  2  B.  &  Aid.  137  ;  Maanee  y.  Hendereon,  1  East, 
335. 

Hi  T,  Watson  and  T.  8,  Bigelow,  city  solicitor,  for  the  city. 

Mercur,  J.  [After  some  minor  considerations.]  As  the  first 
step  toward  procuring  this  improyement,  a  petition,  to  which  the 
name  of  the  plaintiff  and  twenty- seyen  other  names  were  subscribed, 
was  presented  to  the  councils  of  the  city  of  Pittsburgh.  It  declared 
the  petitioners  were  the  owners  of  a  majority  in  interest  of  the 
property  abutting  on  Ellsworth  ayenue,  and  that  they  desired  to 
ayail  themselyes  of  all  the  priyileges  of  the  act  of  2d  April,  1870, 
and  asked  for  the  passage  of  an  ordinance  directing  the  grading, 
paying  and  curbing  of  the  same,  and  authorizing  the  election  of 
commissioners.  To  this  petition  was  added  the  affidayit  of  the 
plaintiff  and  two  other  signers  thereof,  ayerring  the  petition  to  be 
signed  by  the  owners  of  a  majority  in  interest  of  the  property  abut- 
ting on  the  ayenue,  and  that  the  signatures  were  the  genuine  sig- 
natures of  the  petitioners. 

The  court  substantially  charged  the  jury  that  if  they  found  the 
plaintiff  in  error  signed  the  petition  asking  for  the  ordinance 
directing  the  grading  and  paying  of  Ellsworth  ayenue,  under  the 
Penn  Ayenue  Act;  that  in  pursuance  thereof  the  ordinance  was 
passed;  that  he  was  duly  elected  one  of  the  commissioners,  and  acted 
as  such  in  directing  and  superintending  the  work,  selling  the  bonds 
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of  the  city,  expending  the  proceeds  thereof  on  the  street,  and  in 
making  the  assessments  upon  the  properties,  including  his  own,  for 
which  this  suit  was  brought,  he  was  estopped  from  denying  the 
T^idity  of  the  act,  or  its  application  to  Ellsworth  avenue,  or 
the  legality  and  validity  of  the  mode  of  assessment  provided  in  the 
act. 

It  is  not  alleged  that  the  evidence  of  these  facts  was  insufficient 
to  submit  to  the  jury,  nor  that  its  finding  thereof  was  unjustified. 
Conceding  the  facts,  it  is  contended  by  the  plaintifiF  in  error  that 
they  are  insufficient  to  prevent  his  alleging  the  unconstitutionality 
of  the  act  for  the  purpose  of  relieving  himself  from  its  operation* 

In  Pickard  v.  Searcy  6  Ad.  ft  El.  469,  a  leading  case  of  estoppel 
by  conduct,  it  was  said  ''  the  rule  of  law  is  clear  that  where  one 
by  his  words  or  conduct  willfully  causes  another  to  believe  in  the 
existence  of  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief,  so  as  to  alter  his  own  previous  position,  the  former  is 
concluded  from  averring  against  the  latter  a  diflferent  state  of  things 
as  existing  at  the  same  time." 

It  may  now  be  declared  as  a  general  rule,  that  where  an  act  is 
done,  or  a  statement  made  by  a  party,  the  truth  or  efficacy  of 
which  it  would  be  a  fraud  on  his  part  to  controvert  or  impair,  the 
character  of  an  estoppel  shall  be  given  to  what  otherwise  would  be 
mere  matter  of  evidence.  It  is  not  necessary  that  the  party  against 
whom  an  estoppel  is  alleged,  should  have  intended  to  deceive;  it 
is  sufficient  if  he  intended  that  his  conduct  should  induce  another 
to  act  upon  it,  and  the  other,  relying  on  it,  did  so  act.  Bisph.  Eq., 
§290. 

Prior  to  the  presentation  of  the  petition  of  the  plaintifiF  in  error, 
the  city  authorities  had  taken  no  steps  toward  the  improvement  of 
Ellsworth  avenue.  In  fact,  under  the  act  they  had  no  power 
so  to  do.  The  power  was  called  into  action  by  the  petitioners. 
They  asked  to  have  the  avenue  brought  under  the  operation  of 
the  act  They  voluntarily  asked  for  the  privilege  of  becom- 
ing subject  to  all  its  provisions.  They  asked  for  the  passage 
of  the  ordinance  directing  the  work  —  for  the  assessment  of  their 
lands  according  to  the  frontage  rule,  in  order  to  pay  the  bonds  to 
be  given  to  raise  money  to  make  the  improvement 

The  authorities  acceded  to  the  request.  They  altered  their  pre- 
vious position.  They  assumed  the  large  additional  indebtedness, 
relying  upon  the  words  and  conduct  of  thd  petitioners.    The  latter 
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declaied  they  would  submit  themselTes  to  all  the  chai^ges  and  respon- 
■ibilities  impoaed  by  that  act  They  willfally  caused  the  authorities 
to  believe  this  as  a  matter  of  fact  So  believing,  the  ai^thorities 
acted  upon  it  They  accepted  the  offer  in  the  terms  in  which  it  was 
made.  The  petitioners  directed  the  work.  They  received  and  en- 
joy the  benefits.  .  To  now  permit  them  to  deny  the  truth  or  the  efS* 
cacy  of  the  assurance  given,  and  continued  during  the  progress  of  the 
work,  would  work  a  fraud  on  the  city,  which  cannot  be  sanctioned. 

It  is  true  every  one  is  presumed  to  know  the  law,  and  knowledge 
Ihereof  is  said  to  be  equally  open  to  all.  Conceding  that  the  city 
had  knowledge  of  the  law,  or  ought  to  have  had  it,  the  like  legal  pre- 
sumption applies  to  the  plaintiff  in  error,  and  his  equities  derive  no 
strength  from  that  presumption.  The  city  had  no  reason  to  believe 
that  he  would  allege  any  invalidity  in  the  law  which  he  was  praying 
tahave  extended  over  him.  The  city  was  misled,  not  by  expressive 
silence  merely  of  the  plaintiff  in  error,  but  by  his  decided  and  per- 
sistent action.  It  has  been  held  that  where  a  party  has  acted 
upon  a  particular  construction  of  a  contract  which  has  been  acqui- 
esced in  by  the  other,  the  latter  is  estopped  from  contesting  it  as  the 
proper  construction.  Mercer  Mining  and  Manufacturing  Co.  v. 
McKee,  27  P  P.  Smith,  170. 

The  constitutional  right  against  unjust  taxation,  which  the 
plaintiff  in  error  invokes,  is  given  him  for  the  protection,  of  his 
private  property.  He  may  waive  that  protection,  and  consent  to 
such  action  in  regard  to  it  as  would  otherwise  be  invalid.  Having 
consented,  and  the  other  party  having  acted  thereon,  and  made 
expenditures  and  incurred  expense  predicated  thereon,  the  consent 
cannot  be  withdrawn.  Hence,  an  act  appropriating  the  private 
property  of  one  person  for  the  private  purpose  of  another  on  com- 
pensation made,  was  held  valid  when  he  whose  property  was  taketf 
assented  thereto,  and  receiving  the  compensation  awarded  was  a 
sufficient  assent     Cooley  on  Const  Lim.  *181. 

The  valid  waiver  of  constitutional  rights  both  of  person  and  of 
property  is  of  frequent  occurrence.  The  Constitution  guarantees 
the  right  of  trial  by  jury  to  one  charged  with  a  crime,  yet  he  may 
waive  that  right  and  plead  guilty  in  a  case  where  his  life  will  pay 
the  penalty.  So  his  private  property  may  not  be  taken  for  a  public 
highway  without  compensation  paid  or  secured,  yet  he  may  just  as 
effectively  divest  his  right  by  a  voluntary  dedication  to  the  public 
followed  by  acceptance  and  expenditure. 
Vol.  XXVII  —  84 
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It  is  objected  that  inasmuch  as  some  lands  abutting  on  this  ayenue 
may  not  be  held  liable  to  the  specific  tax  for  grading  and  paving 
the  same,  in  consequence  of  the  owners  thereof  not  having  subjected 
themselves  to  the  application  of  an  estoppel,  and  in  that  case  a  por- 
tion of  the  cost  of  the  improvement  will  fall  on  the  tax  payers 
generally,  of  which  the  plaintiff  in  error  is  one,  it  would  be  unjust 
to  impose  on  him  this  special  tax  in  addition  thereto.  We  are 
unable  to  see  any  force  in  this  objection.  His  own  direct  action 
has  charged  his  land  with  this  special  tax.  If  one  of  the  conse- 
quences of  that  action  has  been  to  throw  a  portion  of  the  cost  of 
the  improvement  on  the  tax  payers  generally,  on  what  principle 
ought  he  to  claim  exemption  therefrom?  He  has  not  derived  less 
benefit  than  they  from  this  improvement.  No  voluntary  act  of 
theirs  caused  the  expenditure.  Why,  then,  shall  he  not  bear  his 
share  of  the  obligation,  which  his  voluntary  action  has  created  and 
not  cast  it  wholly  on  others?  As,  then,  a  portion  of  any  general 
tax  levied  for  this  purpose  would  justly  fall  on  him,  it  cannot  furnish 
any  ground  for  relieving  his  property  from  the  payment  of  the 
special  tax.  If  so  relieved,  his  conduct  would  have  the  effect  of 
imposing  larger  taxation  on  others,  and  thus  work  still  greater  in- 
justice. 

Numerous  authorities  sustain  the  conclusion  at  which  we  have 
arrived.  Among  them  are:  City  of  Burlington  v.  OiUmi^  31  Iowa, 
356;  7  Am.  Rep.  143;  Story  v.  Furmany  26  N.  Y.  230;  Tosh  etalr* 
AdaniSy  10  Cnsh.  252  ;  Ferguson  v.  Landram,  5  Bush,  233;  JIfotz  ei 
al  V.  City  of  Detroit^  18  Mich.  528;  Lee  v.  TiUotaon,  24  Wend. 
337;  The  People  v.  Murray,  6  HiU,  468;  Hayor  of  Pittsburgh  v. 
Scott,  1  Barr.  309. 

Whether  other  property  on  Ellsworth  avenue  has  or  has  not  become 
liable  to  assessment  under  the  Penn  Avenue  Act  is  not  a  question 
now  before  us.  The  bonds  issued  by  the  city  for  the  improvement 
of  various  streets  under  that  act  amount  to  about  five  millions  of 
dollars.  It  may  be  that  all  who  passively  enjoyed  the  benefits  of 
the  improvements  may  not  be  liable  to  specific  assessments  to  pay 
the  bonds  under  the  act;  yet  it  by  no  means  follows  that  the  plain- 
tiff in  error  is  discharged  from  his  obligation.  City  of  Burlington 
V.  Gilbert,  supra;  Kellogg  v.  Ely,  15  Ohio  St.  66.  The  conduct 
or  action  of  each  may  determine  his  own  liability  where  the  law 
would  not  otherwise  make  him  liable.  We  discover  no  error  in  the 
record.  Judgment  affirmed. 
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an  Penn.  St.  438.) 

tknuUtniiafuU  law — power  of  grand  jury  to  compel  aUendanoe  of  gomm&^ 

by  ovbpana. 

The  governor  is  the  absolate  judge  of  what  official  oommanicationB  to  the 

executive  department  may  be  revealed,  and  of  what  the  official  duties  of  that 

department  are,  and  when  thej  should  be  performed. 
The  governor  and  the  subordinates    of    the  executive  department^  while 

engaged  in  official  duties,  are  not  subject  to  the  subpoBna  of  the  grand 

jury .•   {See  noU,  p.  671.) 

CERTIORARI  on  attachment  to  compel  attendance  of  witnesses 
before  the  grand  jury.  The  parties  attached  were  John  F. 
Hartranft,  governor  of  the  Commonwealth;  M.  S.  Quay,  secretary 
of  the  Commonwealth;  James  W.  Latta,  adjutant-general  of  the 
Commonwealth;  Oeneral  R.  M.  Brinton  and  Major  A.  Wilson  Mor- 
ris. The  subpoena  was  issued  October  1,  1877,  and  was  as  follows: 
**  We  command  you,  that,  laying  aside  all  business  and  excuses 
whatsoever,  you  and  each  of  you  be  and  appear  in  your  proper  per- 
sons  before  our  grand  jury,  at  Pittsburgh,  at  our  Court  of  Oyer 
and  Terminer  and  Quarter  Sessions,  there  to  be  held  for  the  county 
aforesaid,  forthwith,  to  testify  all  and  singular  those  things  which 
you  shall  know  touching  a  certain  investigation  now  being  had  on 
formal  presentment  by  and  before  the  said  grand  jury,  relating  to 
the  late  riots  of  July  last  in  our  said  county,  in  our  said  court 
depending,  and  then  and  there  to  be  tried,  between  tHe  Common- 
wealth and ,  defendant,  on  the  part  of   the .     And 

hereof  fail  not,  under  penalty  of  one  hundred  pounds." 

Thomas  M.  Marshall^    Lyman  D.  Gilbert,  deputy  attorney-gen- 
eral, and  George  Lear,  attorney-general,  for  appellants. 

F.  A.  Montooih,    district  attorney,  Morton  Hunter,  assistant 
district  attorney,  8.  A.  Mc  Clung,  and  George  Shiraa,  Jr.,  contra. 

*  See  Staff,  v  Warmoth  (22  La.  Ann.  1),  2  Am.  Bep.  712;  Jdauran  v.  Smith,  (8  R.  I. 
192),  5  Am.  Rep.  664,  and  note,  SJi ;  State  ▼.  Warmoth  (M  La.  Ann.  861),  18  Am.  Rep. 
126;  People  v.  Governor  (29  Mich.  820),  18  Am.  Bep.  89. 
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GoRDOK,  J.  Grand  juries  have  the  power  to  make  preBentmenv 
not  only  of  sach  criminal  offenses  as  may  be  laid  before  them  by 
the  district  attorney,  in  the  form  of  bills  of  indictment,  and  of 
such  as  may  come  within  the  personal  knowledge  of  individnali 
members  thereof,  but  also,  of  all  such  matters  as  maybegiveiir 
them  in  charge  by  the  court.  Neither  is  there  any  doubt  about 
the  power  of  the  court  to  direct  that  body  to  make  inquiry  concern- 
ing affairs  which  directly  affect  the  public  peace  and  society;  among, 
which  affairs  may  be  instanced  great  riots,  such  as  those  which 
recently  disturbed  the  well-disposed  citizens  of  Pittsburgh  and  its^ 
vicinity.  Matters  of  this  kind  may  properly  be  referred  to  the^ 
consideration  of  the  grand  inquest  in  order  that  the  instigators 
thereof  and  the  participants  therein  may  be  brought  to  justice;: 
and  this  is  the  more  necessary,  because,  in  times  of  public  tumult 
and  alarm,  private  prosecutors  may  be  overawed  through  fear  of' 
personal  violence. 

Doubtless  the  proceedings  in  the  case  before  us  are  very  irregu-- 
lar,  since  there  seems  to  be  a  total  inversion  of  the  proper  order  of 
things.  It  was  the  duty  of  the  court,  not  of  the  grand  jury,  first 
to  move  in  the  matter.  In  a  subject  of  so  much  importance,  and! 
one  requiring  the  exercise  of  so  much  care  and  discretion,  the  court 
should  have  instructed  this  jury  as  to  what  it  was  to  investigate,, 
and  in  what  manner  the  investigation  was  to  be  conducted.  Nothing 
of  the  kind,  however,  was  done;  but  the  court,  having  approved 
its  petition,  suffered  it  to  proceed  to  the  adoption  of  its  own  sub- 
jects, after  its  own  methods,  and,  by  this  sufferance,  it  allowed  aoi 
important  public  investigation  to  pass  from  its  own  control  to  that 
of  a  body  of  men,  which,  as  it  was  governed  by  no  regular  instruc- 
tions, resembled  more  a  committee  for  the  general  investigation  of 
public  affairs,  than  a  lawful  constituent  of  the  Court  of  Quarter 
Sessions.  This,  however,  is  really  of  small  importance  to  the  mat- 
ter in  hand;  neither  can  the  appellants  call  in  question  the  regu- 
larity of  the  proceedings  as  between  the  court  and  its  grand  jnryp 
for  if  they  have  been  properly  subpoenaed,  and  can  present  no  law- 
ful excuse  for  their  want  of  obedience  to  the  mandate  of  the  Quar- 
ter Sessions,  they  must  stand  convicted  of  a  contempt,  and  we 
cannot  help  them.  The  subpoena  is  the  process  of  the  Common* 
wealth,  and  there  is  no  doubt  about  the  court's  power  to  issue  thai 
process  in  proper  cases. 

Our  inquiry,  then,  is  limited  to  two  propositions:    Were  the  sub* 
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ipoBnas  regular,  snoh  ae  an  ordinary  citizen  would  be  bound  to  obey? 
Jl  eo,  were  the  appellants  liable  to  attachment  ior  disobedience  to 
•this  process?  The  subpoena  we  have  before  us,  like  the  other  pro- 
ceedings in  this  case,  is  very  irregolar.  It  is,  indeed,  but  a  gen- 
eral mandate  of  the  court,  ordering  the  appellants  to  appear,  **  to 
testify,  all  and  singular,  those  things  which  they  may  know  touch- 
ing a  certain  investigation  being  had,  on  formal  presentment,  by 
«>nd  before  the  grand  jury,  relating  to  the  late  riots  of  July  last,  in 
«aid  county,  in  said  court  depending."  It  sets  forth  no  case,  pres- 
enter prospective,  nor  does  it  state  for  whom,  or  at  whose  instance 
^he  defendants  were  to  be  subpoenaed.  As  this  writ  is  a  very 
^arbitrary  one,  obliging  the  citizen  to  leave  his  homo  and  abandon 
his  business,  however  important  it  may  be,  and  give  his  attendance 
at  court,  wherever  that  may  be  sitting,  it  is  very  important  to  know 
what  parties  are  entitled  to  it ;  for  if  it  be  issued  at  the  suit  of  one 
^having  no  right  thereto,  it  is  no  contempt  to  disobey  it.  The 
"Commonwealth  may  have  this  process  in  any  proceeding  where  its 
interest  is  apparent,  whether  as  a  suitor  or  a  prosecutor,  and  so 
smay  parties  in  courts,  either  civil  or  criminal;  but  we  have  yet  to 
learn  that  any  such  right  exists  in  a  court,  in  its  mere  character  as 
-a  court,  separated  from  the  case  which  it  has  in  hand.  So  this,  as 
yfeW  as  every  other  compulsory  process,  must  show  upon  its  face 
that  it  was  issued  for  some  person  or  party  having  a  right  thereto, 
otherwise  it  is  nugatory  and  void,  and  disobedience  to  its  mandate 
involves  no  penally  whatever.  In  the  case  before  us,  there  was  the 
4ise  of  the  writ  of  subpoena,  as  a  mere  order  of  the  court,  without 
statement  of  party  or  case,  commanding  the  defendants  to  appear 
before  the  grand  jury,  for  the  purpose  of  giving  their  testimony 
touching  the  late  riots.  If  there  is  any  law  authorizing  such  pro- 
^cess,  we  have  not  been  informed  of  it. 

No  doubt  the  court  might  have  directed  a  subpoena  to  have  issued 
for  the  Commonwealth,  in  any  case  where  the  Commonwealth  was 
a  party,  or  where  it  was  apparent  it  was  in  some  way  interested  in 
;aome  case  or  transaction  then  depending.  So  might  it  have  di- 
irected  a  warrant  to  have  issued  for  the  arrest  of  some  one  guilty  of 
;a  crime  or  misdemeanor,  but  in  such  case,  no  one  would  contend 
that  the  mere  blank  warrant  of  the  court  would,  in  itself,  be  suffi- 
cient to  detain  a  citizen  for  one  moment ;  the  authority  for  such 
wan*ant  must  appear  upon  its  face  or  it  is  worthless.  But  the 
court's  subpoena  is  no  more  respectable  than  its  warrant ;  if  the 


670  .    PENNSYLVANIA, 


Hartranft's  Appeal. 


Bubpcena  exhibit  no  authority  it  may  be  disobeyed  with  impunity. 
Now,  in  the  case  before  ns,  the  Commonwealth  was  not  a  pEurty  in 
interest,  or,  if  so,  it  is  not  now  apparent.  It  seems,  from  tiie  peti- 
tion of  the  grand  jury,  that  the  citizens  of  the  county  of  Allegheny 
*'  were  greatly  concerned  in  having  a  careful  investigation  of  the 
late  riots,"  but  whether  they  were  concerned  in  bringing  the  riot- 
ers to  justice  or  not,  is  not  stated,  though  this  was  the  only  matter 
in  which  the  Commonwealth  could  be  concerned.  Moreover,  as 
the  grand  jury  was  acting  under  no  instruction,  it  was  not  possi- 
ble, even  for  the  court,  to  know  what  that  jury  was  doing  or  in- 
tended to  do,  but,  of  this,  the  court  should  have  been  informed, 
before  it  undertook  to  interfere  with  the  personal  liberty  of  the 
citizen  by  its  summary  process  of  attachment,  for,  as  the  matter 
now  stands,  it  is  apparent  that  the  subpcena  was  issued  for  no 
tangible  cause  or  party  and  for  no  properly  defined  legal  purpose  ; 
hence,  no  one  was  bound  to  obey  it. 

For  the  purposes  of  this  case,  however,  we  may  admit  the  regu- 
larity of  this  subpoena  and  that,  upon  an  ordinary  citizen,  it  would 
have  been  binding  and  obligatory,  for  we  regard  the  question  of 
the  liability  of  the  appellants  to  attachment,  in  any  event,  as  the 
prime  one  of  this  case.  In  order  to  resolve  this,  we  must  first  un- 
derstand who  the  persons  are,  against  whom  the  court  has  directed 
its  attachment  and  for  what  purpose  they  have  been  subpoenaed. 
They  are  the  governor  of  Pennsylvania,  the  secretary  of  the  Com- 
monwealth, the  adjutant-general,  chief  officers  of  the  executive 
department  of  the  State  government,  and  two  officers  of  the  Na- 
tional Guard  ;  the  latter  subordinates  acting  under  the  ordei-s  of 
the  former.  The  purpose  for  which  these  officers  are  subpoenaed 
is,  that  the  grand  jury  may  be  put  into  possession  of  any  informa- 
tion they  may  be  possessed  of,  or  that  may  be  within  the  power  of 
their  several  departments,  concerning  the  military  or  other  means 
used  by  them  in  the  suppression  of  the  late  riots  in  the  city  of 
Pitsburgh.  It  will  be  observed  that  these  persons  are  subpoenaed 
for  the  purpose  of  compelling  a  revelation  of  such  things  as  have 
come  to  their  knowledge  in  their  official  capacities,  and  which 
strictly  belong  to  their  several  departments  as  officers  of  the 
Commonwealth.  This  is  clearly  set  out  in  the  answer,  by  the  at- 
torney-general, to  the  application  for  the  attachment,  and  there 
has  been  no  denial  thereof  upon  the  argument  before  us.  In  order 
to  simplify  matters,  we  may  treat  this  case  just  as  though  the  pro* 
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eeea,  first  and  last,  were  against  the  governor  alone ;  for  if  he  ia 
exempt  from  attachment  because  of  his  priyilege,  his  immunity 
protects  his  subordinates  and  agents.  The  general  principle  is,, 
that,  whenever  the  law  vests  any  person  with  the  power  to  do  an 
act,  at  the  same  time  constituting  him  a  judge  of  the  evidence  on 
which  the  act  may  be  done,  and  contemplating  the  employment  of 
agents  through  whom  the  act  is  to  be  accomplished,  such  person 
is  clothed  with  discretionery  powers,  and  is  quoad  hoc  a  judge. 
His  mandates  to  bis  legal  agents,  on  his  declaring  the  event  to 
have  happened,  will  be  a  protection  to  those  agents.  Vanderhetf- 
den  V.  Young,  11  Johns.  168,  per  Spbkcer,  J, 

It  follows,  if  the  governor,  as  supreme  executive,  and  as  com- 
mander-in-chief of  the  army  of  the  Commonwealth,  is  charged 
with  the  duty  of  suppressing  domestic  insurrections,  he  must  be 
the  judge  of  the  necessity  requiring  the  exercise  of  the  powers  with 
which  he  is  clothed,  and  his  subordinates,  who  are  employed  to 
render  these  powers  efficient  and  to  produce  the  legitimate  results 
of  their  exercise,  can  be  accountable  to  none  but  him.  In  like 
manner,  if  he  is  constituted  the  judge  of  what  things,  knowledge 
or  information,  coming  into  his  department  through  himself  per- 
sonally or  from  his  subordinates,  may  or  may  not  be  revealed,  then 
such  subordinates,  without  his  permission,  cannot  be  compelled  to 
disclose,  in  court,  any  such  matters  or  information. 

What,  then,  are  the  duties,  powers  and  privileges  of  the  governor  ? 
In  the  language  of  the  Constitution,  art.  4,  sec.  2,  ''The  supreme 
executive  power  shall  be  vested  in  the  governor,  who  shall  take  care 
that  the  laws  be  faithfully  executed."  Also,  same  article,  sec.  7, 
''  The  governor  shall  be  commander-in-chief  of  the  army  and  navy 
of  the  Commonwealth,  and  of  the  militia,  except  when  they  shall 
be  called  into  the  actual  service  of  the  United  States."  He  is,  also, 
invested  with  the  appointing  and  pardoning  powers  ;  the  power  to 
convene  the  legislature  in  cases  of  emergency  and  to  approve,  or 
veto,  bills  submitted  to  him  by  the  general  assembly.  It  is  scarcely 
conceivable  that  a  man  could  be  more  completely  invested  with  the 
supreme  power  and  dignity  of  a  free  people.  Observe,  the  supreme 
executive  power  is  vested  in  the  governor  and  he  is  charged  with 
the  faithful  execution,  of  the  laws,  and  for  the  accomplishment  of 
this  purpose  he  is  made  commander-in-chief  of  the  army,  navy  and 
militia  of  the  State.  Who  then  shall  assume  the  power  of  the  peoplo 
and  call  this  magistrate  to  an  account  for  that  which  he  has  done- 
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in  discharge  of  his  constitationAl  duties  ?  If  he  is  not  the  jadge 
of  when  and  how  these  duties  are  to  be  performedy  who  is?  Wheie 
does  the  Court  of  Quarter  Sessions,  or  any  other  court,  get  the 
power  to  call  this  man  before  it,  and  compel  him  to  answer  for  the 
manner  in  which  he  has  discharged  fats  constitutional  functions  as 
executor  of  the  laws  and  commander*in-chief  of  the  militia  of  the 
Commonwealth?  For  it  certainly  is  a  logical  sequence  that  if  the 
GoTomor  can  be  compelled  to  reveal  the  means  used  to  accomplish 
a  given  act,  ho  can  also  be  compelled  to  answer  for  the  manner  of 
accomplishing  such  act  If  the  Court  of  Quarter  Sessions  of  Alle- 
gheny county  can  shut  him  up  in  prison  for  refusing  to  appear 
before  it  and  revieal  the  methods  and  means  used  by  him  to  execute 
the  laws  and  suppress  domestic  violence,  why  may  it  not  commit 
him  for  a  breach  of  the  peace,  or  for  homicide,  resulting  from 
the  discharge  of  his  duties  as  commander-in-chief  ?  And  if  the 
courts  can  compel  him  to  answer,  why  can  they  not  compel  him  to 
act  ?  All  these  things,  we  know,  may  be  done  in  the  ease  of  pri- 
vate individuals  ;  such  an  one  may  be  compelled  to  answer,  to  ac- 
count and  to  act  In  other  words  if,  from  such  analogy,  we  onee 
begin  to  shift  the  supreme  executive  power  from  him  upon  whom  the 
Constitution  has  conferred  it,  to  the  judiciary,  we  may  as  well  do 
the  work  thoroughly  and  constitute  the  courts  the  absolute  guard- 
ians and  directors  of  all  governmental  functions  whatever.  [f, 
however,  this  cannot  be  done,  we  had  better  not  take  the  first  step 
in  that  direction.  We  had  better  at  the  outstart  recognize  the 
fact,  that  the  executive  department  is  a  co-ordinate  branch  of  the 
government,  with  power  to  judge  what  should  or  should  not  be 
done,  within  its  own  department,  and  what  of  its  own  doings  and 
communications  should  or  should  not  be  kept  secret,  and  that  with 
it,  in  the  exercise  of  these  constitutional  powers,  the  oonrts  have 
no  more  right  to  interfere,  than  has  the  executive,  under  like  con- 
ditions, to  interfere  with  the  courts.  In  the  case  of  Oliver  y.War- 
moth^  22.  La  Ann.  1,  it  was  held  (per  Taliafbrbo,  J.),  that,  under  the 
division  of  powers,  as  laid  down  in  the  Federal  and  State  Consti- 
tutions, the  judiciary  department  has  no  jurisdiction  over,  or  right 
to  interfere  with,  the  independent  action  of  the  chief  executive,  in 
tho  functions  of  his  office,  even  though  the  act  he  is  required  to 
perform  be  purely  ministerial.  This  is  putting  the  matter  on  very 
high  grounds,  for,  in  such  case,  no  other  office  would  be  exempt  fron 
tho  mandatory  power  of  the  judiciary.    No  case  could  more  forci- 
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bly  exhibit  the  extreme  reluctance  of  coarts  to  interfere  with  thB 
functions  of  the  supreme  executive,  for  the  hypothesis  put  is  the 
refusal  of  the  governor  to  perform  a  duty,  cast  upon  him  by  law,  of  a 
character  strictly  ministerial.  We  think,  however,  that  the  ground 
upon  which  this  decision  stands  is  substantial ;  for,  as  the  learned 
justice  well  argues,  the  difiQculty  arises  in  the  attempt  to  establish 
a  distinction  between  ministerial  and  discretionary  acts  as  applied 
to  the  governor,  and  then  to  conclude  that  the  former  may  be  en- 
forced by  judicial  decree  ;  it  is  objected,  however,  that  the  doctrine 
is  unsound  in  this,  that  it  gives  to  the  judiciary  the  large  discre- 
tion of  determining  the  character  of  all  acts  to  be  performed  by  the 
chief  cxecntive;  that  this  would  infringe  his  right  to  use  his 
own  discretion  in  determining  the  very  same  question ;  that  he 
must,  necessarily,  have  the  unconditional  power  of  deciding  what 
acts  his  duties  require  him  to  perform,  otherwise,  his  functions  are 
trammelled  and  the  executive  branch  of  the  government  is  made 
subservient  to  the  judiciary.  The  principle  enunciated,  in  the 
above  stated  case,  applies  with  greater  force  to  that  we  now  have 
under  consideration ;  for  if  the  governor's  discretion  may  not  be 
interfered  with,  in  a  matter  purely  ministerial,  much  more  may 
that  discretion  not  be  interfered  with  in  a  case  which  pertains  to 
his  office  and  duties  as  commander-in-chief,  in  the  discharge  of 
which,  the  Constitution  makes  that  discretion  his  peculiar  and  ab- 
solute prerogative. 

Again,  the  governor,  having  a  proper  regard  for  the  dignity  and 
welfare  of  the  people  of  the  Commonwealth,  is  not  likely  to  submit 
himself  to  imprisonment,  on  the  decree  of  the  Court  of  Quarter 
Sessions,  or  to  permit  his  officers  and  coadjutors  to  be  thus  impris- 
oned. Were  we,  then,  to  permit  the  attempt  to  enforce  this  at- 
tachment, an  unseemly  conflict  must  result  between  the  executive 
and  judicial  departments  of  the  government.  We  need  not  say  that 
prudence  would  dictate  the  avoidance  of  a  catastrophe  such  as  here 
indicated.  On  this  point,  the  case  of  Tliompson  v.  Tlie  German 
Valley  Railroad  Co,,  22  N.  J.  Eq.  Ill,  furnishes  us  with  a  pre- 
cedent well  worthy  of  our  consideration.  In  that  case  a  subposna 
duces  tecum  had  been  served  on  the  governor  of  New  Jersey,  com- 
manding him,  by  his  individual  name,  to  appear  and  testify  be- 
fore an  examiner  of  the  Court  of  Chancery,  and  bring  with  him 
an  engrossed  copy  of  a  private  statute  which  had  been  passed  by 
the  legislature,  and  had  been  sent  to  him,  as  governor,  for  his  ap- 
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proval.  He  refused  to  obey  the  subpoena,  informing  the  court,  at 
the  same  time,  that  he  did  not  refuse  out  of  any  disrespect  to  the 
court  or  to  the  law,  but  because  lis  thought  his  duties  required  him 
not  to  appear  or  produce  the  paper  required,  or  to  sumbit  his  official 
acts,  as  governor,  to  the  scrutiny  of  any  court.  It  will  be  seen 
that  the  case  thus  presented  is  quite  as  strong  as  that  under  dis- 
cussion ;  for  the  governor,  upon  his  own  opinion  of  duty,  which, 
as  it  will  appear,  did  not  accord  with  that  of  the  court,  not  only 
refused  to  appear  or  to  produce  the  required  paper,  but  to  submit 
any  of  his  official  acts  to  the  scrutiny  of  the  court.  An  order 
was  granted  on  the  governor,  to  show  cause  why  he  should  not 
appear  and  testify.  After  argument,  Zabbiskie,  Chancellor,  said: 
*'  The  governor  cannot  be  examined  as  to  his  reasons  for  not  sign- 
ing the  bill,  nor  as  to  his  action,  in  any  respect,  regarding  it.  But 
there  is  no  reason  why  he  should  not  be  called  upon  to  testify  as 
to  the  time  it  was  delivered  to  him .  That  is  a  bare  fact  that  includes 
no  action  on  his  part.  To  this  extent,  at  least,  I  am  of  opinion 
that  he  is  bound  to  appear  and  testify.  But  I  will  make  no  order 
on  him  for  that  purpose.  Such  order  ought  not  to  be  made  against 
the  executive  of  the  State,  because  it  might  bring  the  executive  in 
conflict  with  the  judiciary.  If  the  executive  thinks  he  ought  to 
testify,  in  compliance  with  the  opinion  of  the  court,  he  will  do  so 
without  order ;  if  he  thinks  it  to  be  his  official  duty,  in  protecting 
the  rights  and  dignity  of  his  office,  he  will  not  comply,  even  if 
directed  by  an  order.  And,  in  his  case,  the  court  would  hardly 
entertain  proceedings  to  compel  him  by  adjudging  him  in  contempt. 
It  will  be  presumed  the  chief  magistrate  intends  no  contempt,  but 
that  his  action  is  in  accordance  with  his  official  duty/'  If  we  adopt 
this  opinion  as  a  sound  exposition  of  the  law,  the  case  before  us  is 
determined;  for  the  matter  is  left  to  rest  solely  on  the  opinion  of 
the  executive,  although  his  opinion  be  clearly  contrary  to  that  of 
the  court.  We  are  inclined  to  think  the  conclusion  thus  reached  is 
wise  and  discreet;  and  it  is  supported  by  the  best  text  writers  of 
our  times.  These  state  the  law  to  be,  that  the  president  of  the 
United  States,  the  governors  of  the  several  States  and  their  cabinet 
officers,  are  not  bound  to  produce  papers  or  disclose  information  com- 
mitted to  them,  in  a  judicial  inquiry,  when,  in  their  own  judgment, 
the  disclosure  would,  on  public  grounds,  be  inexpedient:  1  Greenl. 
on  Ev.,  §  251;  1  Whart.  Law  of  Ev.,  §  604.  Thus,  the  question  of 
the  expediency  or  inexpediency  of  the  production  of  the  roquired 
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evidence  is  referred,  not  to  the  judgment  of  the  court  before  which 
the  action  is  trying,  but  of  the  officer  who  has  that  evidence  in  his 
possession.  The  doctrine  that  the  officer  must  appear  and  submit 
the  required  information  or  papers  to  the  court,  for  its  judgment  as 
to  whether  they  are,  or  are  not,  proper  matters  for  revelation,  is 
successfully  met  and  settled  in  the  case  of  Beaton  v.  Skene,  5 
Hurlst  &  N.  838,  per  Pollock,  C.  B.  It  was  there  held,  that  if 
the  production  of  a  State  paper  would  be  injurious  to  the  public 
interest,  the  public  welfare  must  bo  preferred  to  that  of  the  private 
suitor.  The  question  then  arose,  how  was  this  to  be  determined? 
It  must  be  determined  either  by  the  judge  or  by  the  responsible 
crown  officer  who  has  the  paper.  But  the  judge  could  come  to  no 
conclusion  without  ascertaining  what  the  document  was  or  why  its 
publication  would  be  injurious  to  the  public  service.  Just  here, 
however,  occurred  the  difficulty,  that,  as  judicial  inquiry  must 
always  be  public,  the  preliminary  examination  must  give  to  the 
document  that  very  publicity  which  it  might  bo  important  to  pre- 
vent. The  conclusion  reached  was,  that  from  necessity,  if  for 
no  other  reason,  the  question  must  be  left  to  the  judgment  of  the 
officer. 

A  like  case  is  that  of  Gray  v.  Pentlandy  2  S.  &  R.  23.  A  sub- 
poena had  been  issued  from  the  court  below  and  served  upon  Gov- 
ernor  Snyder  and  Secretary  Boileau,  with  a  duces  ieciim  ;  a  rule 
was  also  entered  for  the  purpose  of  taking  their  depositions  in  Har- 
risburg.  They  declined  to  appear  in  answer  to  the  subpoena,  or  to 
permit  their  depositions  to  be  taken  under  the  rule,  and  refused 
to  produce  the  paper  or  deliver  it  to  the  plaintiff.  This  paper  was 
of  very  great  importance,  inasmuch  as  its  production  was  neces- 
sary for  the  maintenance  of  the  suit  pending,  the  Supreme  Court 
holding  that,  though  it  was  beyond  the  2)laintiff's  power,  parol 
evidence  of  its  contents  was  not  admissible.  A  motion  was  then 
made,  on  the  pai*t  of  the  plaintiff,  for  a  special  subpoena  duces 
tecum  to  compel  the  production  of  the  paper,  but  this  was  refused* 
On  argument  in  the  Superior  Court  this  action  of  the  court  below  in 
refusing  compulsory  process  against  the  governor  and  secretary  of 
the  Commonwealth  does  not  seem  to  have  been  questioned  ;  on  the 
other  liand,  it  was  approved  in  opinions  delivered  by  Tilghmak,  G. 
J.,  and  BiiACKENRiDGB,  J.  The  latter  was,  as  he  said,  inclined 
to  think  that  the  governor  could  not  be  compelled  to  produce  the 
paper  transmitted  to  him;  that  it  was  within  bis  own  discretion  to 
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furnish  or  refuse  it;  and  this  on  the  ground  of  public  policy.  The 
chief  justice  observed  inter  alia,  that  the  governor,  who  best  knew 
the  circumstances  under  which  the  charge  had  been  exhibited  to 
him,  and  could  best  judge  the  motives  of  the  accuser,  must  exer- 
cise his  own  judgment  with  respect  to  the  propriety  of  producing 
the  writing.  Thus  the  matter  is  treated  as  quite  beyond  the  power 
of  the  courts  and  the  judgment  of  the  executive  is  regarded  at 
absolute  and  final. 

We  next  refer  to  the  celebrated  trial  of  Aaron  Burr.  Here  is 
the  case  of  one  charged  with  treason;  one  who,  by  the  express 
terms  of  the  Constitution,  was  entitled  to  compulsory  process  for 
obtaining  witnesses  in  his  favor.  The  judge  before  whom  the  exam- 
ination  was  conducted  was  Johh  Marsh  all.  Chief  Justice  of  the 
Supreme  Court;  a  man  renowned,  not  only  for  his  legal  learnings 
but  also  for  his  judgment  and  sagacity  as  a  statesman  ;  and  the 
President  was  Tliomas  Jefferson,  one  not  likely  unduly  to  exalt 
executive  prerogative  or  to  refuse  to  the  judiciary  its  just  tribute 
of  respect  We  may,  therefore,  presume  that,  whatever  was  done 
by  tlie  principal  actors  in  the  remarkable  judicial  drama  then  in 
progress,  was  well  done.  At  the  request  of  the  defense  Vksuhpmna 
duces  tecum  was  awarded  and  directed  to  the  president  requiring 
him  to  appear  and  bring  with  him  a  certain  letter  from  General 
Wilkinson  to  himself.  He  refused  either  to  appear  or  produce 
the  paper  required.  On  discussion  of  the  question,  not  whether 
compulsory  process  should  be  awarded  against  the  president,  for 
that  was  not  so  much  as  proposed,  but  whether  the  attorney-general 
should  permit  the  defense  to  have  the  examination  of  a  copy  of  the 
required  letter  which  had  been  put  into  his  possession,  the  chief 
justice  said  (as  we  find  it  set  down  in  vol.  3,  p.  37,  Burr's  Trial, 
as  published  by  Westcott  &  Co.,  Washington  City,  1807):  *'l 
suppose  it  will  not  be  alleged  in  this  case  that  the  president 
ought  to  be  considered  as  having  offered  a  contempt  to  the 
court  in  consequence  of  his  not  having  attended,  notwithstanding 
the  subpoena  was  awarded  agreeably  to  the  demand  of  the  defend- 
ant; the  court  would,  indeed,  not  be  asked  to  proceed  as  in  the 
case  of  an  ordinary  individual."  We  find,  also,  in  vol.  2,  p.  536, 
of  the  same  trial,  published  by  Hopkins  ft  Earle,  Philadelphia,  1808, 
the  following  recorded  as  the  utterance  of  the  chief  justice:  ''In 
no  case  of  this  kind  would  the.  court  be  required  to  proceed  against 
the  president  as  against  an  ordinary  individuaL    The  objectiona 
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to  such  a  coarse  are  so  strong  and  obvious  that  all  must  acknowl- 
edge them.  *  *  *  In  tliis  case,  however,  the  president  has 
assigned  no  reason  whatever  for  withholding  the  paper  called  for. 
The  propriety  of  withholding  it  must  be  decided  by  himself,  not  by 
another  for  him.  Of  the  weight  of  the  reasons  for  and  against 
producing  it  he  himself  is  the  judge." 

Influenced  by  this  and  the  other  precedents  we  have  cited,  as 
well  as  by  reason  and  necessity,  we  are  in  like  manner  disposed  to 
conclude  that  the  propriety  of  withholding  the  information  re- 
quired by  the  grand  jury  must  be  determined  by  the  governor 
himself,  and  the  weight  of  the  reasons,  influencing  him  in  the  con- 
clusion at  which  he  has  arrived,  is  for  himself  and  not  for  the 
court  to  consider. 

Furthermore,  as  the  governor  is  the  chief  executive  of  the  Com- 
monwealth, and  as  such  embodies  the  power  of  the  people,  for  the 
conservation  of  the  peace  and  the  protection  of  the  rights  and  prop- 
erty of  the  citizens  of  the  State,  as  he  is  also  part  of  the  legislative 
branch  of  the  government,  it  must  be  obvious  'to  every  one  that 
there  are  times  when  he  must  be  excused  from  the  ordinary  process 
of  the  courts.  We  presume  it  will  not  be  contended  tliat  he  would 
be  obliged  to  obey  the  mandate  of  a  subpoena  during  the  sessions 
of  the  legislature  when  his  presence  at  the  capitol  is  constantly 
required,  or  while  engaged  in  the  suppression  of  an  insurrection. 
These,  however,  do  not  embrace  all  his  duties  as  governor;  we  must, 
therefore,  go  one  step  further,  and  concede  that  he  is  exempt  from 
such  process  whenever  engaged  in  any  duty  pertaining  to  his  office. 
Granting  that  there  may  be  times  when  he  is  not  so  engaged,  and 
when  he  might  be  free  to  answer  to  a  subpoena,  who  is  to  be  the 
judge  of  his  engagements  or  disengagements?  May  he  be  compelled 
to  appear  before  a  court  and  submit  himself  to  the  judgment  thereof 
as  to  whether  his  duties,  just  then, require  him  to  be  in  hid  office  at 
Harrisbnrg,  or  at  the  head  of  tlie  army  in  the  field,  or  whether  he 
may  not  have  a  few  days  of  leisure,  during  which  he  may  await  the 
will  and  pleasure  of  a  grand  jury?  It  will  be  conceded  that  in 
all  ordinary  cases  he  must  himself  judge  as  to  what  things  he  must 
do  and  what  things  he  must  leave  undone,  and  that  this  is  a  duty 
imposed  upon  him  by  the  Constitution.  But  how  then  shall  a  court, 
at  any  time,  step  in  and  assume  the  power  of  judging  for  him? 
This  cannot  be  done  except  by  an  unwarrantable  assumption  of 
exA^utive  prerogative.    The  same  reasoning  which  brings  us  to  the 
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conclusion  that  the  governor  is  the  absohite  judge  of  what  official 
oommunications  to  himself  or  his  department  may  or  may  not  be 
revealed,  in  like  manner,  leads  us  to  conclude  that  he  must  be  the 
solo  judge,  not  only  of  what  his  official  duties  arc,  but  also  of  the 
time  when  they  should  be  attended  to.  The  governor,  disavowing 
any  disrespect  to  the  court  or  its  process,  has  answered  that,  in 
consequence  of  his  constant  communication  with  the  State  forces, 
now  in  the  field,  in  the  disorderly  and  riotous  districts,  his  time  is 
fully  occupied  in  the  discliarge  of  the  duties  of  his  office,  and  that 
to  leave  his  post  would  endanger  the  interests  of  the  public  service. 
This  brings  us  face  to  face  with  the  question,  whether  the  execu- 
tive, or  the  courts  for  him,  are  to  determine  the  character  of  his 
official  duties  and  the  order  in  which  they  may  be  performed.  For 
instance,  is  obedience  to  a  subpoena  one  of  his  duties,  and  if  so, 
shall  he  discharge  that  duty  in  pi*eference  to  that  which  rests  upon 
him  as  commander-in-chief  ?  The  answer  to  this  question  is  easy; 
for  if  the  courts  can,  in  any  one  instance  or  at  any  one  time,  control 
or  direct  the  executive  in  the  performance  of  his  duties,  they  may 
do  so  in  every  instance  and  at  all  times.  We  need  not  waste  time 
in  the  attempt  to  prove  that  this  proposition  is  not  allowable;  that 
the  governor  cannot  thus  be  placed  under  the  guardianship  and 
tutelage  of  the  courts.  To  the  people,  under  the  methods  prescribed 
by  law,  not  to  the  courts,  is  he  answerable  for  his  doings  or  mis- 
doings. It  is  his  duty,  from  time  to  time,  ''to  give  to  the  general 
assembly  infoimation  of  the  state  of  the  Commonwealth,"  but  it 
is  not  his  duty  to  render  such  an  account  to  the  grand  jury  of 
Allegheny  or  any  other  county.  Wliilst,  therefore,  the  motives 
of  the  Court  of  Quarter  Sessions  in  granting  the  process  before 
us,  are  not  to  be  lightly  impugned,  yet  we  have  no  donbt  it  ex- 
ceeded  its  jurisdiction  in  attempting  to  interfere  with  the  executive 
prerogative. 
AoNEW,  C.  J.,  and  Sterrett,  J.,  dissented. 

Let  the  attachment  be  set  aside. 

NOTB  BT  THB  RiPORTBR.  We  append  lome  extracts  from  the  dtsMntlnff  opinion  of 
Chief  Justice  Aonbw  : 

**  We  corae  now  to  this  immediate  question,  and  the  flfst  point  to  be  noticed  is  the 
argument  that  he  is  exempt  from  a  subpcsna  because  he  is  a  eo-ordinaU  branch  of  the 
State  goyemment.  What  is  co-  ordination  or  equality  of  rank,  under  the  Gonstitutlonf 
It  is  not  the  akwolute  independence  of  each.  If  it  were,  the  end  would  be  disorder« 
conflict,  and  finally  disorganization.  It  is  not  absolute  superiority  each  orer  tbm 
others,  for  then  they  would  not  co-exist  In  unity,  as  essential  iiarts  of  the  same  com- 
mon whole.   The  Constitutiou  is  the  written  wlU  of  the  people,  in  Its  entirety,  and 
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all  its  parU  must  neoessarlly  cohere  without  Jarring,  in  order  to  effectuate  that  will. 
Equality  of  rank  Implies  no  superiority,  except  In  the  exercise  of  the  particular  func- 
tion ooullded  to  that  rank.  Coordination  is  merely  the  vesting  of  the  separate  func- 
tfuns  of  making,  determining  and  executing  laws,  in  different  persons,  that  thereby 
the  union  of  ail  in  one  person  or  body  may  not  work  injury  to  the  public  welfare. 
The  assembly  cannot  try  causes  or  execute  process,  the  governor  cannot  legislate  or 
decide  Judicial  controversies*  and  the  Judges  cannot  make  and  execute  laws.  This  is 
the  general  distribution  of  the  powers  of  the  government,  yet  the  Oonstltutlon  itself 
does  not  strictly  adhere  to  it.  Thus  the  legislature  may  make  certain  inquiries,  and 
try  certain  cases,  e.  (jf.«  the  election  and  qualification  of  members,  contempts,  expul- 
sions. The  governor  approves  or  vetoes  bills,  and  the  courts  superintend  and  enforce 
the  execution  of  process.  But  from  the  very  nature  of  co-ordination  In  one  and  the 
same  government,  and  the  distribution  to  each  branch  of  its  appropriate  function^ 
each  is  necessarily  supreme  in  its  own  department,  for  neither  can  freely  exercise  Its 
proper  functions  if  It  can  be  obstructed  by  the  other.  For  example  the  judMary 
eannot  control  or  interfere  with  the  diaeretion  of  the  governor  in  the  exerelee  of  an  execM- 
Uoe  function.  And  for  the  same  reason  the  legislative  and  executive  branches  con- 
not  control  the  appropriate  functions  of  the  Judicial.  If  the  legislative  or  executive 
can  oppose  or  obstruct  the  exercise  of  an  appropriate  Judicial  power,  the  purpose  of 
separation  is  defeated;  a  practical  union  takes  place  In  them,  and  the  surrender  by 
the  Judiciary  is  effected.  One  of  the  appropriate  and  exclusive  functions  of  the 
Judiciary  is  the  detection,  trial  and  punishment  of  offenders  against  the  law.  On  the 
true  principles  of  constitutional  co-ordiuatlon,  therefore,  the  governor  cannot 
obetruct  this  function,  and  must  yield  obedience  to  the  Judicial  branch  in  this  respect 
as  the  appropriate  and  superior  repository  of  the  power  conferred  by  the  people 
themselves.  When  arguments  are  properly  drawn  from  the  distribution  of  the  pow- 
ers of  government  among  co-ordinate  branches  their  force  must  be  conceded.  But 
when  their  use  is  Inconsistent  with  the  rights  of  the  people  who  have  made  this  dis- 
tribution for  their  own  benefli,  the  argument  is  fallacious.  Then  it  flies  In  the  face 
of  the  Declaration  of  Rights  (sec.  2,  already  quoted),  ^*that  all  power  is  inherent  in 
the  people,  and  all  free  governments  are  founded  on  their  authority,  and  Instituted 
for  their  peace,  safety  and  happiness.**  This  right  being  reserved  by  the  28th  section 
out  of  the  powers  conferred  in  the  Constitution,  it  follows  no  use  can  be  made  of  the 
distribution  of  powers  prejudicial  to  their  "peace,  safety  and  happiness.'*  The 
appropriate  function  of  the  Judiciary  being  the  detection,  trial  and  punishment  of 
offenders,  and  the  Inquiry  for  this  purpose  by  witnesses  being  the  constitutional  and 
legal  mode  of  procedure.  It  is  equally  clear  the  governor,  Just  as  any  other  citizen, 
being  subordinate  to  the  Judicial  power  in  this  retpeet,  must  yield  his  obedience  to  the 
process  necessary  for  the  exercise  of  this  Judicial  function.  Good  government  and 
the  welfare  of  the  people  demand  this. 

This  superior  function  of  the  Judiciary  Is  to  be  seen  in  another  aspect.  There  never 
was  a  time  when  it  has  not  been  engaged  In  passing  upon  the  acts  of  both  the  other 
branches,  in  resolving  the  constitutionality  and  Interpretation  of  laws,  and  the  regu- 
larity of  executive  acts.  This  needs  no  citation  of  authority.  *"  It  Is  idle,"  says  O.  J. 
Gibson,  "  to  say  the  authority  of  each  branch  is  defined  and  limited  In  the  Constitu- 
tion, if  there  be  not  an  independent  power  able  and  willing  to  enforce  Its  limitation." 
**  From  Its  very  position  It  Is  apparent  that  the  conservative  power  Is  lodged  with  the 
Judiciary,  which,  in  the  exercise  of  Its  undoubted  right,  is  bound  to  meet  every 
emergency."  "  It  has  become,"  he  adds,  *'  the  duty  of  the  court  to  temporize  no 
]3nger,  but  to  resist,  temperately,  though  firmly,  any  Invasion  of  its  province,  whether 
great  or  small. "  De  ChaeteOux  v.  FairthUd^  8  Harris,  18.  How  futile  would  be  the  Judi- 
cial power  to  punish  crime,  or  vindicate  innocence.  If  the  governor  having  exclusive 
knowledge  of  facts  bearing  upon  either,  could  defy  the  process  of  the  law  at  pleasure. 
To  aigue  that  his  ofllcial  character  is  a  ground  of  denial  of  obedience,  is  to  rob  the 
people,  whose  servant  he  Is,  of  their  undeniable  right  to  the  due  administration  of 
Justice,  through  that  department  of  the  government  to  which  they  have  committed 
the  right  of  Judgment.  To  say  he  may  be  liable  In  an  action  for  damages  is  no 
response.    If  not  bound  to  appear,  no  right  of  action  can  exist,  for  he  is  under  no 
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duty  to  the  party.  If  it  be  a  crimloal  prosecution,  tliere  is  no  party  to  whom  he  could 
respond.  So  impeachment  cannot  reach  him,  for  that  is  no  impeachable  offense 
which  Is  no  violation  of  duty.  An  obligation  to  answer  the  subpoBua  Is  the  postulate 
in  either  case.  To  say  be  must  appear  upon  an  indictment,  and  need  not  upon  a 
legal  iuquiry.  Is  equally  unsound.  For  the  inquiry  of  a  grand  Jury  is,  as  we  have  seen, 
the  constitutional  ezercibe  of  the  power  of  the  court,  in  order  to  try  and  punish 
offenders.  To  discriminate  between  inquiry  and  trial,  as  a  question  of  power,  is  to 
emasculate  Judicial  rights,  and  dethfone  those  of  the  people. 

And  now  we  may  crave  aid  from  other  sections  of  the  Declaration  of  Rights.  **  In 
all  criminal  prosecutions,  the  accused  hath  a  right  iiiter  alia  to  have  compulsorj 
process  for  obtaining  witnesses  in  his  favor,  and  In  prosecutions  by  indictment  or 
information, a  speedy  public  trial  by  an  impartial  Jury  of  the  vicinage:"  Sec.  •• 
*^  All  courts  shall  be  open,  and  every  man  for  an  injury  done  him  in  his  lands,  goods* 
person  or  reputation,  shall  have  remedy  by  due  course  of  law,  and  rii^t  and  Justtoa 
administered  without  sale,  denial  or  delay."  Sec.  11*  These  may  be  taken  in  con* 
uectlon  with  the 6th sec:  "that  trial  by  Jury  shall  be  as  heretofore,  and  the  right 
thereof  remain  inviolate."  Trial  as  heretofore^  we  have  seen,  implies  Inquiry  and 
indictment.  Now,  the  private  rights  of  individuals,  as  thus  enforced,  are  manifestly 
not  superior  to  the  administration  of  public  Justice  for  the  welfare  of  the  people  aa 
set  forth  in  the  2d  sec.,  already  quoted.  Indeed,  public  rights  are  in  many  respecta 
superior  to  individual  rights,  and  the  enforcement  of  the  private  right  of  a  speedy 
trial  implies  the  public  duty,  as  well  aa  right,  to  prosecute  offenders,  and  consequently 
the  means  of  doing  so.  Thus  in  every  aspect  the  Constitution,  as  the  supreme  law, 
commands  the  presence  of  every  person,  in  private  or  offlciai  life,  when  his  testimony 
is  necessary  for  the  due  administration  of  Justice.  If,  then,  he  be  liable  to  process, 
and  bound  to  appear,  it  is  a  necessary  corollary,  that  he  is  liable  to  attachment  for 
his  disobedience  to  the  command  of  the  law. 

The  argument  ab  ineonvenientit  that  it  is  necessary  the  governor  should  always  be 
at  the  seat  of  government,  is  preposterous,  In  view  of  frequent  visits  elsewhere,  of 
business,  courtesy  and  pleasure.  The  absence  of  the  governor  In  the  Rooicy  Moun- 
tains, on  his  way  to  California,  at  the  time  of  these  riots.  Is  an  apposite  example. 
When  his  presence  is  needed  elsewhere,  no  court  in  the  State  would  soil  its  ermine  by 
a  rude  assault  on  his  person.  In  all  governments,  composed  of  co-ordinate  organs, 
there  will  be  some  friction;  but  right-minded  men,  mindful  of  their  Just  powers,  and 
tbeir  own  dignity,  are  ever  ready  to  pour  oil  on  the  points  of  contact. 

Coming  now  to  the  practical  test  of  the  question,  let  us  return  to  the  facts.  There 
were  fearful  crimes  committed  on  the  21st  and  22d  of  July.  These  are  the  undoubted 
subjects  of  Judicial  inquiry  In  the  mode  prescribed  by  law;  to  wit,  through  a  grand 
Jury.  In  that  unknown  and  vast  multitude  of  citizens  and  soldiers,  who  were  guilty  ? 
who  were  innocent?  By  the  X2d  section  of  the  Declaration  of  Rights,  it  is  declared 
that  the  *'  military  shall  in  oQ  coses,  and  at  aU  timee^  be  in  etriet  subordination  to  the 
civil  power."  The  military  took  many  lives  —the  multitude  some.  Did  the  military 
act  under  the  authority  of  the  civil  power?  This  is  one  of  the  first  points  of  Inquiix 
by  a  grand  jury,  for  it  involves  the  question,  whether  their  acts  wore  murder,  man- 
slaughter, excusable  or  Justifiable  homicide.  Thus  the  evidence  of  civil  authority 
becomes  essential  to  the  inquiry.  Did  the  governor,  as  commander«in-chief,  command 
their  presence  and  aid  in  quelling  the  violence  of  the  mob?  Or  was  his  authority 
assumed  by  unauthorized  persons?  These  are  questions  which  the  governor  alone,  aa 
a  witness,  might  be  able  to  answer  eatlsf  actorily,  by  competent  testimony  in  a  com- 
mon-law proceeding.  They  are  not  State  secrets,  but  acts  of  authority  in  their  very 
nature  public,  and  cannot  be  concealed  from  the  Inquiry  of  the  law.  The  right  of 
life  and  public  safety  are  too  sacred  to  be  subordinated  to  any  right  to  conceal  the 
authority  by  which  they  are  destrr>yed  or  Jeopardized .  If  the  executive  authority  waa 
duly  given,  he  neither  can  nor  ought  to  withhold  the  knowledge  which  aoquita  of 
crime  the  military  acting  under  his  own  orders.  Indeed,  from  the  character  of  our 
excellent  governor,  he  would  not  for  a  moment  refuse  to  come  to  their  rescue.  If  he 
believed  his  duty  demanded  it.  On  the  other  hand.  If  his  authority  was  unlawfully 
assumed,  or  was  simulated,  or  was  exercised  at  the  bidding  of  persons  without  right 
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Inference  which  his  absence  f  n  Cnllfornta  very  naturally  raises  and  the  militarf 
hanre  been  Involyed  iu  an  unlawful  act,  his  duty  and  the  rights  of  the  people  demand 
hia  testimony,  that  the  parties  who  have  thus  misled  them  may  be  reached.  This  It 
DO  State  secret  as  to  them,  but  Its  concealment  is  a  crime  against  society,  which  no 
one  who  knows  the  governor  would  attribute  to  him.  If  aware  of  his  duty. 

At  this  point  the  case  ot  Gray  ▼.  Pisnttoncl,  9  8.  A  B.  23,  may  be  noticed  There  the 
deposition  sent  to  the  governor  affecting  Pentland's  character  was  a  privileged  com« 
municatiou,  and  protected  by  the  govemor^s  discretion,  for  otherwise  he  might  be 
deprived  of  necessary  information  in  the  performance  of  offlclal  duty.  Hence  the 
court  In  an  exercise  of  sound  discretion  would  not  compel  its  production.  But, 
here  the  authority  of  the  governor  to  call  out  the  troops  to  aid  In  suppressing  a  riot 
Is  in  its  nature  a  public  act,  and  hia  testimony  Is  necessary  to  vindicate  their  rights, 
or  to  reach  others  If  unauthorised  by  him.  In  every  aspect  of  personal  and  official 
duty,  the  State  has  a  right  to  the  disclosure.  A  contrary  doctrine  strikes  at  the  essen- 
tlai  and  fundamental  princlplea  of  a  free  government  as  set  forth  In  the  Declaration 
of  RIghta. 

Analogies  also  prove  the  truth  of  the  general  doctrine,  that  no  officer,  high  or  low, 
Is  above  the  demands  of  Justice,  or  above  the  process  of  the  law.  For  example.  If 
the  governor's  pardon,  or  other  official  acts,  be  forged,  or  stolen,  or  procured  by 
fraud  or  duress,  is  it  possible  he  Is  not  liable  to  be  summoned  before  a  Jury,  grand  or 
petit.  Inquiring  Into  the  fact?  His  deposition  cannot  be  taken  before  a  criminal 
proeecution.  Indeed  there  is  no  difference  between  a  civil  and  a  criminal  issue,  for 
the  power  to  subpcena  him  to  give  his  depoeltion  is  Just  as  essential.  So  he  is  called 
to  perform  many  acta  of  statutory  duty.  Is  he  exempt  from  subpcena  when  any  of 
these  acts  become  the  subject  of  Judicial  inquiry?  And  If  by  courtesy  he  be  per* 
mltted  to  be  excused,  on  what  principle  does  this  apply  to  his  chief  officers  of  State? 
The  cases  in  Pennsylvania  abundantly  prove  that  a  manrfamtes  will  lie  to  them  to  com« 
pel  the  performance  of  ministerial  duties.  Oriffith  v.  Cochran,  5  Blnn.  87;  Common^ 
wealth  Y.  Cochran,  0  Id.  4S0;  CommonweaUh  v.  Cochran,  1  S.  &  R.  473.  So  the  court 
will  restrain  by  injunction.  Mott  v,  Pennsylvania  RaOroad  Co.,  6  Casey,  9.  Doubt- 
less this  court  cannot  Interfere  with  the  diacreUon  of  the  governor  In  the  perform- 
ance of  any  proper  executive  function,  for  In  that  his  province  is  superior.  Argu- 
ment is  not  needed  to  prove  this,  yet  It  is  the  great  work  of  the  opposite  opinion, 
while  no  labor  is  bestowed  to  vindicate  the  power  of  the  governor  to  obstruct  the 
punishment  of  crime,  by  a  refusal  to  testify.  A  subpcena  to  testify  is  not  an  interfer- 
ence with  that  discretion.  It  has  the  force  of  a  summons  or  notice,  not  an  arrest. 
This  has  been  decided  in  two  cases.  United  States  v.  Cooper,  4  Dall.  311,  and  Respublica 
V.  M>uane,  4  Yeates,  347.  In  the  former,  Judge  Cbasb  said  he  knew  of  no  privilege  to 
exMnpt  members  of  Congress  from  the  service  of  a  subpcena,  though  by  the  Constitu- 
tion they  are  exempt  from  arrest  in  all  cases  except  treason,  felony  and  breach  of  the 
peace.  In  the  latter  case.  Judge  Ybatss,  citing  a  similar  provision  in  the  Constitution 
of  the  State,  held  that  the  service  of  a  subpoena  is  not  an  arrest,  and  that  the  court 
may  grant  an  attachment  or  not  according  to  the  existing  circumstances.  These 
decisions  bear  directly  on  the  question  before  us,  for  as  to  members  of  the  assembly 
there  is  an  express  provision  against  arrest  in  all  cases  except  treason,  felony,  breach 
and  surety  of  the  peace,  and  violation  of  their  oath  of  office.  Now  the  Constitution 
makes  no  exemption  whatever  of  the  governor,  and  he  is  brought  directly  within 
the  maxim  exprenlovei  detUfntUio  personcB  est  ezdusio  aiterivs;  Co.  Lit.  210,  a.  The 
decision  In  Rapublica  v.  Duane,  aupra,  is,  therefore,  strongly  In  point.  But  a  case 
exactly  In  point,  decided  by  that  great  Judge  and  statesman,  Chief  Justice  Marshall, 
is  found  in  the  trial  of  Aaron  Burr  for  high  treason.  Vol.  1,  pp.  177  to  188.  The  fol- 
lowing points  were  adjudged:  1.  That  a  subpoena  to  the  president  of  the  United  States 
can  be  issued.  S.  That  It  can  go  with  a  clause  of  duces  tectun  to  bring  a  letter  In  the 
possession  of  the  president.  8.  That  it  can  be  issued  l>efore  indictment  found  4. 
IMat  the  refusal  of  the  president  is  a  subject  for  the  exercise  of  the  sound  discretion 
of  the  court.  On  page  181  the  chief  Justice,  after  stating  that  he  Is  not  aware  of  any 
decision  that  a  subpcena  cannot  Issue  to  the  president,  says  that  *^  It  is  not  knovm 
ever  to  be  doubted,  that  the  chief  maglstfate  of  a  State  might  be  served  with  a  sub- 

Vol.  XXVII  —  86 
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pcenaadtesCIHcandum.**  A  promlDent  feature  of  that  eaae  was  that  Ool.  Burr 
prosecuted  with  iDteose  eameatness,  I  might  say  bitterness,  by  Che  nost  eminent 
counsel  In  the  United  States  (friends  also  of  President  Jeffersoo),  who  conceded  the 
power  to  issue  the  subpoena.  The  same  question  arose  ajcaln  on  the  subsequent  trial 
for  a  misdemeanor,  and  the  same  decision  was  made.  Said  Chief  Justice  Marshall: 
"  Thst  the  president  of  the  United  States  may  be  subposnaed  and  examined  as  a  wit- 
ness, and  required  to  produce  any  paper  In  his  possession  is  not  controverted."  Burr's 
Trial,  vol.  £,  p.  636.  He  then  discusses  the  question  of  the  propriety  of  compelling 
the  production  of  the  letter  of  General  Wilkinson,  stating  some  reasons  very  similar 
to  those  in  our  case  of  Qray  r.  Pentland,  supra,  for  which  a  court  would  refuse  com* 
pulsory  process. 

But  assuming  a  case  where  the  court  would  decline  to  compel  the  production  of  a 
paper  or  answer  to  an  oral  question,  it  does  not  dispense  with  the  governor's  attend- 
ance for  examination,  unless  no  other  ground  were  alleged.  But  how  does  the  gover- 
nor know  in  advance  what  will  be  the  subject  of  his  examination  ?  Non  eontUU  that 
any  question  will  be  asked  on  a  privileged  matter.  If  such  be  asked,  he  can  decline 
answering  and  refer  the  privilege  to  the  court,  which  will  decide  it,  Just  as  it  will  the 
privilege  of  counsel,  without  requiring  disclosure  of  the  matter  Itself.  Its  nature  Is 
all  the  court  need  know. 

Another  point  may  l>e  noticed.  It  Is  said  the  Imprisonment  of  the  governor  under 
the  attachment  would  leave  the  State  without  a  head.  The  case  is  hardly  siipposa- 
ble,  for  when  the  governor  knows  it  Is  his  duty  to  obey  he  will  do  so.  Certainly  Gov- 
ernor Hartranft  is  not  a  gentleman  who  would  be  guilty  of  a  vtAwUary  contempt.  If 
vdutitorflv  guilty,  he  would  deserve  attachment  for  the  dereliction  of  the  law,  which 
bis  own  oath  requires  him  to  see  faithfully  executed.  Impeachment,  which  has  been 
insisted  upon,  is  a  harsher  remedy;  for  the  undeniable  fact  of  his  refusal  to  obey  the 
process  would  be  the  inevitable  ground  of  removal  from  office.  If,  however,  his  dla- 
obedlence  be  involuntary  In  consequence  of  pressing  official  duties,  a  court  which 
would  disallow  his  excuse  would  be  visited  with  the  highest  censure.  But  assuming 
a  voluntary  contempt  and  Imprisonment,  still  the  position  is  untrue.  The  State  is  not 
without  a  head,  for  the  ISth  sec.  of  the  4th  art.  of  the  Oonstitutlon  provides :  **  in  case 
of  the  death,  conviction  on  Impeachment,  failure  to  qualify,  resignation,  or  other 
diaobilltv  of  the  governor,  the  power,  duties  and  emoluments  of  the  office  for  the 
remainder  of  the  term  or  untU  the  diaabUUy  he  removed^  shall  devolve  upon  the  lieu- 
tenant-governor.*' The  14th  section  provides  for  the  disability  of  the  lieutenant- 
governor,  and  devolves  these  duties  on  the  speaker  of  the  Senate.  It  is  said  impris- 
onment is  no  disability,  which  i )  as  much  as  to  say  the  governor  may  be  in  prison  in 
Allegheny  county,  and  at  the  same  time  at  the  seat  of  government,  signing  or  vetoing 
bills  or  performing  other  duties.  If  no  disability,  then  the  State  retains  its  head.  But 
If  the  governor  be  disabled  from  being  in  two  places  st  the  same  time,  then  the  disa- 
bility brings  the  18th  section  into  play,  and  the  State  is  provided  with  a  constitu- 
tional substitute.    Quacunque  via  datOj  there  Is  a  chief  executive. 

It  is  said  the  governor  Is  the  representative  of  the  people,  and  therefore  not  respon- 
sible. This  ie  true  of  execuiioe  dtU ies,  for  therein  the  Gonstitutlon,  the  adopted  will  of 
the  people,  is  his  warrant  of  authority;  but  it  is  untrue  of  Judicial  powers,  for 
therein  the  Judiciary  represents  the  people,  by  the  same  warrant  of  authority ;  and 
If  he  violate  the  law,  which  it  Is  the  province  of  the  Judiciary  to  enforce  by  their 
authority,  he  is  liable  to  the  law.  In  a  government  of  law  instituted  by  a  free  people 
for  their  own  benefit,  there  is  no  rojral  prerogative  to  do  nothing  wrong;  and  there- 
fore there  can  be  no  representation  of  their  dignity  such  as  can  strike  down  their 
law  and  prevent  its  administration  by  its  appropriate  functionary. 

On  no  grouAd  of  the  Constitution,  law,  public  Justice,  State  policy,  or  sound  reason, 
can  I  discover  any  exemption  of  any  officer  in  the  State,  high  or  low,  from  the  com* 
mon  duty  all  citizens  owe  to  the  due  administration  of  Justice.  With  these  views 
I  cannot  consent  to  rob  the  Judiciary  of  its  constitutional  powers,  and  exalt  the 
executive  above  the  demands  of  Justice  and  the  safety  and  welfare  of  the  people.  I 
cannot  abnegate  a  power  intrusted  to  me  by  the  people,  and  will  return  to  them  a 
commission,  soon  to  expire,  unsullied  by  any  dereliction  of  duty,  or  obeisance  at  the 
•hrine  of  unwarranted  povrer.'* 
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Turner  v.  Commonwealth. 

(86  Penn.  St.  Ai.) 
Oriminal  lato — aUbi — pruumptumi  as  to  failure  to  prove. 

An  Instmction  to  a  jury  in  a  criminal  case,  that  an  unsaoceasfal  attempt  to 
prove  an  alibi  is  an  attempt  to  manufacture  eridence  which  alwajB  beam 
against  the  prisoner,  is  erroneous.* 

INDICTMENT  and  conviction  for  murder.    The  opinion  states 
the  point. 

William  A.  Wallace  (with  whom  was  D.  L.  Xrebe),  for  prisoner. 

TTiomas  H.  Murray^  Cyme  Oordoii  and  William  Jf.  McOuRaugAf 
district  attorney,  for  the  Commonwealth. 

Gordon,  J.  [Omitting  other  points.]  We  must  also  take  issue 
with  the  learned  judge  on  the  rule  which  he  has  announced  as  the 
governing  one  in  a  defense  resting  upon  an  alibi.  He  says:  "  An 
alibi  is  a  perfect  defense  when  it  is  fully,  clearly  and  satisfactorily 
established,  but  the  burden  is  upon  the  person  asserting  it  to  estab- 
lish it."  And  further  on:  ''If  proved  it  constitutes  a  complete 
defense;  if  not  proved,  and  you  think  it  has  not  been  proved,  the 
attempt  to  manufacture  evidence  is  a  circumstance  which  always 
bears  against  the  person.  No  innocent  person  is  driven  to  manu- 
facture evidence." 

As  an  abstract  proposition,  the  first  part  of  this  instruction  might 
be  regarded  as  correct,  for,  in  the  first  place,  as  is  said  in  Briceland 
V.  The  Cammonwealthf  24  P.  F.  Smith,  463,  per  Aonew,  J.,  when 
a  defense  rests  upon  proof  of  alibi,  it  must  cover  the  time  when  the 
offense  is  shown  to  have  been  committed,  so  as  to  preclude  the  pos- 
sibility of  the  prisoner's  presence  at  the  place  of  murder. 

It  thus  necessarily  follows  that  if  the  evidence  on  this  point  is 
imperfect  it  comes  to  nothing.  So,  if  the  case  of  the  Common- 
wealth rested  upon  positive  and  undoubted  proofs,  it  might  require 
like  testimony  to  beget  a  reasonable  doubt  and  hence  less  than 
full.,  clear  and  satisfactory  evidence  would  be  worthless.  The  fault, 
however,  witli  this  instruction  in  the  present  case,  which  is  one 

*  See  State  ▼.  flcwtNti(46  Iowa,  aH9« »  Am.  Bap.  174. 
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depending  wholly  upon  circumstantial  evidence,  is  that,  under  it, 
if  the  testimony  fails  to  reach  a  strength  sufficient  to  work  ai^ 
acquittal,  it  is  in  effect  excluded  from  the  case.  This  is  a  rule- 
inadmissible  in  modern  criminal  jurisprudence;  for  proof  of  aa 
alibi  is  as  much  a  traverse  of  the  crime  charged  as  any  other 
defense,  and  proof  tending  to  establish  it,  though  not  clear,  may,. 
nevertheless,  with  other  facts  of  the  case,  raise  doubt  enough  ta 
produce  an  acquittal.  We  are  inclined  to  think  with  Mr.  Greenleaf 
(Ev.,  vol.  1,  g  81,  b),  that  the  true  rule  in  criminal  cases,  notwith- 
standing some  decisions  to  the  contrary,  is,  that  the  burden  of 
proof  never  shifts,  but  rests  upon  the  prosecution  throughout,  so 
that  in  all  case§  a  conviction  can  be  had  only  after  the  jury  have^ 
been  convinced,  beyond  a  reasonable  doubt,  of  the  defendant's, 
guilt.  From  this  it  results  that,  if  from  any,  or  from  all  the  evi- 
dence taken  together,  a  reasonable  doubt  of  the  defendant's  guilt 
is  raised,  there  should  be  an  acquittal. 

The  latter  part  of  the  instructions  above  cited  is  manifestly 
wrong  in  this,  that  the  jury  are  told  that  the  defendant,  having* 
undertaken  to  defend  himself  on  the  ground  of  alibi,  must  produce* 
evidence  sufficient  to  work  his  acquittal,  or,  if  not,  his  failure  is  in. 
itself  evidence  of  guilt.  This  is  adding  a  penalty  to  what  may  be^ 
not  the  defendant's  crime,  but  his  misfortune  —  a  result  that  we- 
cannot  sanction.  Were  the  defendant  detected  in  an  attempt  to» 
corrupt  witnesses,  or  to  manufacture  evidence,  it  would  certainly 
weigh  heavily  against  him,  but  his  mere  failure  to  prove  a  giveiK 
point  of  his  defense  is  no  evidence  of  such  attempt,  and  it  ought 
not  to  have  been  submitted  as  such. 

The  sentence  of  the  Court  of  Oyer  and  Terminer  is  reversed,  and 
a  new  venire  is  orded.  Reversed. 


G-RAMLicH  V.  Wurst. 

(SePenn.  Bt.7i.) 

NegUgence  —  eg^cavaUon  on  land  adjoining  hightoaff  —  treepaaeer, 

A  was  making  an  excavation  by  contract  on  the  land  of  B,  at  a  point  boiim^ 
eightjr  feet  from  the  street  and  ten  or  fifteen  feet  above  its  g^rade.  A  thir& 
person  having  fallen  into  the  excavation  at  night,  and  crying  for  help,  0 
approached  to  help  him,  fell  into  the  excavation  and  was  killed.  Bdd,  that 
A  was  not  liable  therefor.* 

•  SeeJk/c^fpiii  r.  P<^n0eU(7ON.  T.  187>,»Aia.  BeI».tf^alldllOt«,  6M. 
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ACTION  for  negligence.    The  opinion  states  the  facts.     Judg- 
ment for  plaintiff. 

George  W.  Dedrick  and  David  W.  Sellers,  for  plaintiff  in  error. 

Walter  J.  Budd  and  John  B.  Bwine,  for  defendants  in  error. 

W00DWABD9  J.  John  Adam  Wnrst  was  killed  by  falling  into  a 
irault  which  Frederick  Oramlich,  the  defendant  below^  was  em- 
ployed in  excavating  on  a  lot  belonging  to  Adam  Miller^  on  the 
^ast  side  of  Thirty-first  street,  above  Jefferson.  The  work  was 
•done  under  a  contract  between  Oramlich  and  Miller,  and  for  the 
purposes  of  the  contract  Oramlich  had  exclusive  possession  of  the 
^ot  Another  person  had  fallen  ii\to  the  vault,  and  in  approaching 
to  aid  him  in  response  to  his  cries  for  help,  it  is  probable  that 
Wurst  met  with  the  accident  that  caused  his  death.  In  falling 
iiis  head  struck  the  shaft  of  a  cart  that  was  in  use  in  doing  the 
^ork,  and  which  had  been  left  over  night  in  the  excavation. 

It  was  after  dark,  on  the  evening  of  the  13th  of  February,  1874, 
that  the  accident  happened.  On  the  morning  of  that  day  the  roof 
t)f  an  ice-house  on  a  lot  of  Henry  Miller,  intervening  between 
Adam  Miller's  land  and  Jefferson  street,  had  broken  down,  and 
Wurst,  who  was  a  carpenter,  had  been  at  work  at  that  building 
•during  the  whole  of  the  afternoon.  Michael  Oossey,  one  of  the 
witnesses  for  the  plaintiffs,  said  he  saw  him  about  half  past  three 
o'clock  on  the  top  of  the  brewery  getting  wood  down,  and  Henry 
Miller  said :  **  Wurst  was  there  before  I  was,  clearing  off  the 
Toof.  It  was  a  little  after  12  o'clock  when  I  arrived  there.  As 
long  as  I  stood  there  he  was  working  there ;  he  was  there  until 
rafter  7  o'clock.  He  was  hauling  away  timber  ;  it  was  hauled  to 
the  north  side,  between  my  brewery  and  the  vault  Mr.  Oramlich 
was  digging."  There  was  an  open  space  between  Henry  Miller's 
building  and  Adam  Miller's  line,  and  from  the  account  which  the 
plaintiffs  gave  of  Wurst's  employment,  during  the  day,  the  fact 
that  the  excavation  was  being  made  must  have  been  known  to  him, 
and  the  situation  of  the  vault  when  the  work  ceased  that  evening 
must  have  been  within  his  view.  When  he  fell  he  was  passing 
from  the  land  of  Henry  Miller  near  the  rear  of  Adam  Miller's  lot, 
«nd  perhaps  eighty  feet  eastwardly  from  the  Thirty-first  street  front 

Under  these  facts — and  all  of  them  that  are  material  are  gath- 
ered from  the  testimony  on  behalf  of  the  plaintiffs — ^what  duty  did 
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Gramlich  owe  to  Wurst  ?  The  contract  for  digging  the  vault  was 
a  perfectly  lawful  one,  and  it  has  not  been  alleged  that  the  work 
was  done  otherwise  than  in  the  accustomed  way.  It  was  all  done 
within  Adam  Miller's  lines.  No  adjacent  land  was  encroached 
upon,  and  no  danger  to  passengers  on  any  highway  was  created. 
Indeed,  there  was  no  highway  to  be  involved  in  danger.  Thirty- 
first  street,  north  of  Jefferson,  had  only  been  opened  along  the 
property  of  Henry  Miller,  and  the  surface  of  Adam  Miller's  lot  at 
the  line  of  the  street  was  from  ten  to  fifteen  feet  above  its  estab- 
lished grade.  There  was  some  conflicting  testimony  as  to  paths 
alleged  to  have  traversed  the  lot,  but  if  there  were  such  paths,  they 
extended  eastwardly  or  north-eastwardly  in  the  direction  of  a  lamp- 
black factory,  and  it  was  not  contested  that  Wurst  fell  into  the 
vault  as  he  approached  it  from  the  southern  side.  The  existence 
or  non-existence  of  paths  across  the  property  was  immaterial. 

In  the  ordinary  case  the  jury  must  pass  upon  evidence  given  in 
support  of  a  charge  of  negligence.  They  must  do  this  always 
when  the  measure  of  duty  is  ordinary  and  reasonable  care,  and  the 
standard  of  the  degree  of  care  shifts  with  the  change  of  circum- 
stances. And  they  must  do  it  also  where  essential  facts  are  con- 
troverted. But  where  there  is  no  conflict  of  testimony,  and  either 
the  standard  of  individual  duty  has  been  judicially  determined,  or 
the  rights  of  owners  of  property  have  been  judicially  defined,  the 
decision  of  a  question  of  negligence  affecting  individual  action  in 
the  one  case,  or  the  exercise  of  dominion  over  property  in  the 
other,  becomes  the  duty  of  a  court  Negligence  is  to  be  found 
upon  evidence,  and  is  not  to  be  presumed  from  the  bare  fact  of  the 
occurrence  of  an  accident  on  a  defendant's  land.  Oramlich  was  in 
the  lawful  occupancy  of  the  lot  on  which  Wurst  was  killed,  and 
was  engaged  in  an  employment  that  was  entirely  legitimate.  In 
the  absence  of  evidence  to  show  the  existence  of  exceptional  haz- 
ards, he  was  not  required  to  provide  exceptional  safeguards.  An 
owner  of  land  may  improve  it  in  his  own  time  and  in  his  own  way, 
so  that  he  violates  no  duty  that  he  owes  to  any  adjacent  owner  or 
to  the  public.  A  case  as  old  as  Blyth  v.  TbpAam,  Gro.  Jac.  158» 
held  that  *'  an  action  doth  not  lie  if  a  man  makes  a  ditch  in  his 
waste,  which  lies  near  the  highway,  into  which  the  horse  of  another 
falls  ;  for  the  ditch  in  his  own  soil  was  no  wrong  to  the  other,  but 
it  was  his  fault  that  his  horse  escaped  into  the  waste."  Where  A, 
who  was  the  owner  of  a  storehouse  and  lot»  left  at  the  rear  of 
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the  storehouse  an  excavation  walled  up  to  give  light  to  the 
eellar,  and  B,  who,  on  an  alarm  of  fire,  went  down  to  the 
storehouse,  adjoining  the  house  in  which  the  fire  was,  and  enter- 
ing at  the  front  door,  went  through  the  store,  and  going  through 
the  back  door,  turned  off  the  gangway  across  the  opening  and  fell 
in  and  was  injured,  it  was  held  that  the  digging  of  an  open  space 
in  the  rear  of  the  storehouse  by  A,  upon  his  own  ground,  was  a 
lawful  act  by  him,  and  he  had  the  right  to  keep  it  there  as  an 
appurtenant  right  for  the  use  of  his  property,  and  B  falling  in  by 
accident,  the  same  not  being  near  a  public  street  or  crossing,  gave 
no  right  to  recover  damages  from  A  as  a  wrong-doer,  and  B, 
going  there  on  account  of  the  fire,  did  not  change  the  rule.  Kohn 
V.  Lovetty  44  Ga.  251.  The  law  fully  recognizes  the  right  of  him 
who,  having  the  dominion  of  the  soil,  without  malice  does  a  lawful 
act  on  his  own  premises,  and  leaves  the  consequences  of  an  act 
thereby  happening  where  they  belong,  upon  him  who  has  wandered 
out  of  his  way,  though  he  may  have  been  guilty  of  no  negligence 
in  the  ordinary  acceptation  of  the  term.  It  is  purely  damnum 
absque  injuria.  Morgan  y.  City  of  HalloweUybTHe.  377.  "When  an 
excavation  is  made  adjoining  to  a  public  way,  so  that  a  person 
walking  on  it  might,  by  making  a  false  step,  or  being  affected 
with  certain  giddiness,  fall  into  it,  it  is  reasonable  that  the  person 
making  such  excavation  should  be  liable  for  the  consequences. 
But  when  the  excavation  is  made  at  some  distance  from  the  way, 
and  the  person  falling  into  it  would  be  a  trespasser  upon  the  defend- 
ant's land  before  he  reached  it,  the  case  seems  to  me  to  be  differ- 
ent.*' Martin,  B.,  in  Hardcastley.  The  Sotith  Yorkshire  Railway 
Co.y  4  Hurl.  &  N.  67.  So  where  the  defendants  were  owners  of 
waste  land  which  was  bounded  by  two  highways,  and  they  worked 
a  quarry  in  the  waste,  and  the  plaintiff,  not  knowing  of  the  quaiTy, 
passed  over  the  waste  in  the  dark  and  fell  into  the  quarry  and 
broke  his  leg,  and  then  brought  an  action  for  the  injury,  it  was 
held  that  the  action  could  not  be  main  turned,  as  there  was  no  legal 
obligation  in  the  defendants  to  fence  the  quarry  for  the  benefit  of 
the  plaintiff,  who  was  a  mei'e  trespasser  on  the  land.  Hounsell  v. 
Smythy  7  C.  B.  (N.  S.)  731.  This  rule  was  laid  down  by  Chief 
Justice  Gibson,  in  Knight  v.  Aberty  6  Barr,  472,  which  decided 
that  though  no  action  lies  in  Pennsylvania  for  trespass  by  cattle 
pasturing  on  uninclosed  woodland,  yet  that,  not  being  a  matter  of 
right,  the  owner  of  the  land  is  not  liable  for  injury  sustained  by 
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Buch  cattle  falling  into  a  hole  dug  by  hiin  withiu  the  boundarieB  of 
his  land,  and  left  uiiinclosed.  And  the  opinions  of  Mr.  JustiaD 
Stkono,  in  TJie  Philadelphia  d  Reading  R,  R.  Co.  v.  Hummel,  6 
Wright,  378,  and  of  Mi*.  Justice  Shabswoqd,  in  Oittis  t.  2b 
Pennsylvania  R.R.  Co.,  9  P.  F.  Smith,  129,  illustrated  and  enforced 
substantially  the  same  inile. 

Keliance  has  been  placed  on  the  case  of  the  Hydraulic  Works  x. 
OrVy  2  Norris,  332,  to  support  this  judgment  The  distinction 
between  that  case  and  this  is  marked  and  obvious.  There  the 
accident  happened  in  a  priyate  passage  or  cartway  adjoining  a  fac- 
tory, where  several  kinds  of  business  were  carried  on  in  different 
stories,  and  was  caused  by  the  falling  of  a  heavy  platform  employed 
as  an  inclined  plane  to  move  heavy  articles  into  and  out  of  the 
building.  When  used  it  was  lowered  so  as  to  cover  the  pavement 
of  the  cartway.  When  not  in  use,  it  was  raised  on  hinges  that 
connected  one  side  of  it  within  eighteen  inches  of  the  wall,  was 
not  fastened  at  the  upper  side,  and  was  so  nearly  at  equipoise  that 
slight  force  only  was  required  to  draw  it  down.  The  cartway 
opened  from  a  public  street,  where  people  were  constantly  passing, 
and  children  were  often  at  play.  There  was  a  gate  at  the  street 
end,  and  this  was  frequently  left  open.  It  was  so  left  at  the  time 
of  the  accident,  when  four  children  intruded  into  the  cartway,  and 
their  thoughtless  tampering  with  the  platform  resulted  in  drawing 
it  down  upon  themselves,  and  in  producing  injury  to  tlie  child  df 
the  plaintiffs  from  which  he  died.  This  court  affirmed  a  verdict 
and  judgment  for  damages  in  the  Common  Pleas.  No  cause  waa 
ever  more  justly  decided.  It  was  the  case  suggested  by  Banm 
Martin,  in  Hardcasile  v.  772^  South  Yorkshire  Railway  Cofnpany, 
of  a  dangerous  appliance  adjoining  a  public  way.  The  childreni 
were  trespassera,  certainly,  but  then  they  were  children,  and  the 
defendants  were  bound  to  have  regard  to  the  reckless  and  thought- 
less tastes  and  traits  of  childhood.  The  entrance  to  the  cartway  was 
open  and  unguarded,  and  the  facts  in  the  record  showed  the  strong 
probability  of  danger  from  the  structure.  It  had  once  fallen  against 
the  wheels  of  a  wagon,  and  when  other  wagons  passed  it  was  held 
up  by  hand.  Even  a  trespasser  may  have  redi-ess  for  negligent 
injuries  inflicted  on  him.  Though  he  is  liable  to  an  action  for  his 
own  wrong,  he  does  not  necessaiily  forfeit  his  right  of  action  for 
injuries  he  has  sustained,  as,  for  example,  by  falling  into  a  hois 
newly  excavated  on  a  defendant's  premises  adjoining  a  public  way^ 
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and  rendering  it  unsafe  to  persons  lawfally  using  the  same  with 
ordinary  care.  Barnes  t.  Ward^  9  0.  B.  392,  420.  The  owner  of 
open  land  has  no  right  to  plant  in  it  spring  guns  by  which  ordi- 
nary trespassers  may  be  wounded.  StaU  v.  Jfoons,  31  Conn.  479l 
In  this  country,  while  a  house  may  be  thus  protected  from  burglars, 
no  man  has  a  right  to  place  on  his  land  any  instrument  to  injure 
persons  merely  straying  on  such  land.  Johnson  t.  Patterson^  14 
Conn.  1.  A  party  may  be  acting  in  violation  of  some  particular 
statute  and  still  bo  under  the  general  protection  of  the  law,  Spof* 
ford  y  HarhWy  3  Allen,  176.  The  Hydraulic  Works  v.  Orr  rested 
on  principles  and  precedents  that  sustained  it  amply,  but  which 
have  no  application  here.  The  undisputed  facts  proved  the  defend* 
ant  to  have  been  guiltless  of  all  wrong,  and  the  prayer  for  instruc- 
tion to  the  jury  that  he  was  entitled  to  &  verdict  should  have  been 
granted. 

Judgment  reversed. 


ConrncncDT  Mur.  Lifb  Ins.  Co.  v.  Groox. 

(8i  Penn.  St.  (B.) 

Lif€  insurance  — suicide  —  insanUy, 

A  life  iDsnisnee  poliex,  conditioned  to  be  void  if  the  insnied  shall  die  bj  saU 
dde,  is  not  avoided  by  the  self  destruction  of  the  assured  when  insane,  al- 
though he  meant  to  kill  himself  and  knew  that  death  would  result  from  his 
acts.* 


C 


OVENANT  on  a  policy  of  life  insurance.     The  opinion  suffi- 
ciently states  the  facts.    Judgment  for  plaintiff. 

\  Arnold  and  W.  8.  Price,  for  plaintiff  in  error. 


George  R.  Snowden,  for  defendant  in  error. 

Woodward,  J.    By  the  facts  agreed  upon  at  the  trial,  and  by 
the  verdict,  it  was  established  that  James  M.  Boileau's  death  was 

*  See  PMXHipB  ▼.  LofuUkma  EquXtaUAt  lAfe  In».  Co.  CB6  La.  Ann.  401),  SI  Am.  Rap.  649 ; 
VanZanSt  v.  Mut.  Ben.  IAf»,  Im.  Co.  CB6  N.  T.  isn,  14  Am.  Rep.  S16;  Cooper  ▼.  ifaaa 
Lifelm  Co  (IDS  Man.  SS7)«  8  Am.  Rep.  461,  and  note,  464;  Phadenhauer  t.  Qermanla 
Ufe  Jilt.  Ck).  (7  Helek.  687),  IS  Am.  Rep.  60,  and  note,  688.  "  Sane  or  Insane,**  flee 
mgHSm  V.  1^  BwiMftire  L4f<  Im.  Cb.  (U .  &  Sop.  OD,  IS  Am.  Sep.  688,  note. 
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caused  by  his  own  act ;  that  he  was  insane  at  the  time  ;  that  he 
intended  to  take  his  life ;  and  that  he  knew  death  would  result 
from  the  act  he  committed.  The  suit  was  upon  a  policy  of  insur- 
ance on  Mr.  Boilean's  life,  and  contained  a  provision  that  if  he 
should  '^  die  by  suicide  '^  it  should  be  null  and  void.  The  effect  of 
that  provision  on  the  rights  of  the  plaintiff,  in  view  of  the  estab- 
lished fact  of  the  insanity,  has  been  the  point  especially  in  con- 
troversy. On  the  one  hand,  the  ground  was  taken  that  the  word 
''  suicide  "  cannot  properly  be  applied  to  a  voluntary  death,  unless 
caused  by  an  act  done  by  a  person  of  sound  mind,  and  capable  of 
measuring  his  moral  responsibility  for  his  conduct.  On  the  part 
of  the  defendants,  it  was  contended  that  the  word  is  synonymous 
with  death  by  one's  own  hand,  simply  signifying  the  killing  of 
one's  own  self,  and  that  whether  he  is  sane  or  insane  when  he  kills 
himself,  depends  on  his  knowledge  or  ignorance  of  the  consequences 
of  the  act.  The  jury  were  instructed  that  the  clause  of  forfeiture 
in  the  policy  would  not  bar  a  recovery  if  they  should  find  Mr. 
Boileau  to  have  been  insane,  and  that  insanity  would  be  made  out 
if  they  should  find  that  his  anxieties  and  sufferings  had  ''so  en- 
tirely overpowered  his  judgment  as  to  render  him  unable  to  distin- 
guish between  right  and  wrong." 

Undoubtedly  the  weight  of  authority— or  rather  the  proponder- 
ance  of  decisions — in  England  and  this  country,  has  been  in  sup- 
port of  the  legal  theory  of  the  counsel  for  the  defendants.  But  it 
is  believed  that  the  chiss  of  cases  to  which  the  Mutual  Life  Ifisur* 
ance  Company  of  Neio  York  v.  Terry,  15  Wall.  580,  belongs, 
furnish  the  safer  and  better  rule.  The  clause  of  the  policy  relied 
on  was  not  a  covenant  for  the  performance  of  a  duty  under  a 
mutual  contractc  It  was  scarcely  a  condition  even.  It  was  a  pro- 
vision for  the  absolute  forfeiture  of  tlie  rights  of  the  insured  on  the 
happeving  of  the  specified  contingency.  Premiums  were  paid  from 
the  14th  of  February,  1872,  until  the  death  occurred.  To  serve 
the  purposes  of  the  defendants,  it  was  requisite  that  the  existence 
of  conditions  under  which  the  clause  of  forfeiture  was  to  have 
operation,  should  be  clearly,  strictly  and  technically  made  out.  He 
who  receives  an  instrument,  and  parts  with  his  money  on  the  faith 
of  it,  should  have  a  construction  put  upon  it  in  his  favor,  because 
the  words  of  the  instrument  are  not  his,  but  those  of  the  other 
party.  Mayer  v.  Isaac^  6  M.  &  W.  612.  This  principle  applies 
to  a  condition  in  a  policy  of  insurance,  which,  being  the  language 
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of  the  company,  must,  if  there  be  any  ambiguity  in  it,  be  taken 
most  strongly  against  them.  Notman  v.  Anchor  Ass.  Co.,  4  G.  B. 
(N.  S.)  481.  Generally,  in  legal  acceptation  and  in  popular  use, 
the  word  *^  suicide  "  is  employed  to  characterize  the  crime  of  self- 
murder.  It  is  called  *^self  murder"  in  terms  in  Webster,  and  is 
defined  to  be 'Uhe  act  of  designedly  destroying  one's  own  life, 
committed  by  a  person  of  years  of  discretion  and  of  sound  mind." 
Self-destruction,  under  insane  impulses  so  strong  as  to  be  beyond 
the  control  and  restraint  of  the  will,  is  a  result  produced  by  dis- 
ease, for  which  the  victim  of  it  is  no  more  morally  responsible  than 
he  would  be  for  any  other  of  the  maladies  of  which  men  die.  The 
disease,  when  it  manifests  itself  in  that  form  of  melancholia,  which 
creates  a  prevailing  propensity  to  suicide,  consists  in  the  unfounded 
and  morbid  fancies  of  the  sufferer  regarding  his  means  of  subsist- 
ence or  his  position  in  life,  or  in  distorted  conceptions  of  his  rela- 
tions to  society  or  his  family,  of  his  rights  or  duties,  or  of  dangers 
threatening  his  person,  property  or  reputation.  "  When  the  melan- 
cholic hallucination  has  fully  taken  possession  of.  the  mind,"  says 
Abercrombie,  'Mt  becomes  the  sole  object  of  attention,  without  the 
power  of  varying  the  impression  or  of  directing  the  thoughts  to 
any  facts  or  considerations  calculated  to  remove  or  palliate  it.  The 
evil  seems  overwhelming  and  irremediable,  admitting  neither  of 
consolation  nor  hope.  For  the  process  of  mind  calculated  to 
diminish  such  an  impression,  or  even  to  produce  the  hope  of  a 
palliation  of  the  evil,  is  precisely  that  exercise  of  mind  which,  in 
this  singular  condition,  is  lost  or  suspended,  namely,  the  power  of 
changing  the  subject  of  thought,  of  transferring  the  attention  to 
other  facts  or  considemtions,  and  of  comparing  the  mental  con- 
dition with  these,  and  with  the  actual  state  of  things.  Under  such  a 
conviction  of  overwhelming  and  hopeless  misery,  the  feeling  natur- 
ally arises  of  life  being  a  burden,  and  this  is  succeeded  by  a 
determination  to  quit  it  When  such  an  association  has  once  heen 
formed  it  also  fixes  itself  upon  the  mind,  and  fails  to  be  corrected 
by  those  considerations  which  ought  to  remove  it"  Whart  &  Stille's 
Med.  Jur.,  §  206.  When  the  disease  attains  a  stage  at  which  the 
mental  power  to  judge  of  the  moral  nature  of  the  act  is  entirely 
gone,  self-destruction  does  not  become  suicide  in  the  sense  of  self- 
murder.  Such  an  act  has  never  involved  criminal  responsibility 
and  punishment,  and  it  should  not  be  followed,  except  under 
express  stipulation,  by  a  forfeiture  of  contract  rights.     The  rule 
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adopted  by  Willabd,  J.,  in  Breasted  v.  Fannerg^  Loan  Co.,  8 
V.  Y.  299,  WB8  a  safe  and  just  one.  ''It  must  occur  to  everj 
prudent  man  Beckmg  to  make  provision  for  his  family  by  an  insur- 
ance on  hia  life,  that  insanity  is  ons  of  the  diseases  that  may  termi- 
nate his  being.  It  is  said  the  defendants  did  not  insure  the  con- 
tinuance of  the  intestate's  reason.  Nor  did  they,  in  terms,  insure 
him  agfltiist  small-pox  or  scarlet  fever;  but  had  he  died  of  either 
Aia^pma^^  theiB  is  uo  doubt  that  the  defendants  would  have  been 
liaUe.  They  inanred  the  continuance  of  his  life.  What  difference 
can  it  make  to  them  or  to  him  whether  it  is  terminated  by  the 
ordinary  course  of  disease  in  his  bed,  or,  in  a  fit  of  delirium,  he 
ends  it  himself.  In  each  case  the  death  is  occasioned  by  a  means 
within  the  meaning  of  the  policy,  if  the  exception  contemplates,  as 
I  think  it  does,  the  destruction  of  life  by  a  rational  agent,  responsi- 
ble for  his  aef 

But  it  has  been  ui^^  that  the  steps  taken  by  Mr.  Boileau  to 
destroy  his  Hfe  were  consciously  intelligentyand  that  he  knew  what 
the  consequeaee  of  taking  them  would  be.  There  is  no  doubt  that 
he  had  such  knowledge.  His  very  purpose  was  to  kill  himself. 
Such  a  degree  of  intelligence  may  well  co-exist  with  faculties  so 
distorted  and  a  mind  so  shattered  by  long-continued  suffering  as  to 
inspire  a  morbid  impulse,  the  nature  of  which  the  weakened  judg- 
ment cannot  measure,  and  the  execution  of  which  the  uncertain  and 
feeble  will  cannot  restrain.  Almost  every  insane  man  knows  that 
food  will  satisfy  hunger,  and  that  water  will  quench  thirst  He  is 
able  to  realize  that  fire  will  bum  him;  that  blood  will  follow  the 
blow  of  a  knife,  and  that  he  will  feel  pain  if  his  flesh  is  torn.  And 
he  acts  oonsciaasly  throughout  his  life  on  such  knowledge.  It  sur- 
vives ofteiL  among  the  instincts  of  the  man  af  fcer  the  intellect  is 
wrecked.  But  the  effect  of  partial  mental  aberration  is  concen- 
trated upon  the  faculties  involved  in  the  disease.  In  MeElroy's 
case,  6  W.  ft  S.  451,  Huston,  J.,  said,  that  all  treatises  on 
insanitj,  and  most  reports  of  trials  relating  to  insane  persons, 
show  that  a  total  loss  of  reason  and  memory  is  unknown  to 
court  and  physicians,  unless  in  cases  of  delirium  from  disease, 
or  absolute  frenzy;  and  yet  commissions  of  lunacy  are  constantly 
found,  and  deeds  and  wills  avoided  for  insanity.  In  the  opinion 
the  judge  quoted  ihe  remark  of  Iiord  Halb,  that  ''some  persons 
that  have  a  oompetent  use  of  reason  in  respect  to  some  subjects  are 
under  a  particular  dementia  in  respect  to  some 
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Bobjects  or  applications.'^  He  quoted  alsoirom  thB  axgmieiit  of  Mr. 
Erskine,  in  defense  of  Hatfield,  the  statement  which  was  adopted 
in  the  judgment  of  the  court,  that  ^  in  all  cases  irhich  faaTe  filled 
Westminster  Hall  with  the  most  complicated  consideratioiiiSy  the 
lunatics  and  other  insane  persons  who  have  been  ttie  subjects  of 
them  have  not  only  had  the  most  perfect  knowledge  and  recollection 
of  all  the  relations  they  stood  in  toward  others,  and  of  the  acts  and 
circumstances  of  their  lives,  but  have,  in  general,  heen  remarkalde 
for  subtlety  and  acateness.  Defects  in  their  reasonings  have 
seldom  been  traceable.  The  disease  consisted  in  the  delusive 
sources  of  thought;  all  their  deductions  within  the  scope  of  the 
malady  being  founded  on  the  immowMe  assumptwn  of  matters  aa 
realities,  either  without  any  foundation  whatever,  or  so  distorted 
and  disfigured  by  fancy,  as  to  be  nearly  the  same  thing  as  their 
creation." 

In  every  respect  this  cause  was  determined  accurately  in  the 
court  below.  The  charge  was  subject  to  no  valid  objection^  and 
the  judgment  was  properly  entered  for  the  plaintiff  on  the  point 
reserved. 

Judgment  affirmed. 


Greed  v.  Peknstlvania  Railroad  Oompakt. 

(88  Penn.  St.  ISO.) 

yisffUffence — railroad  company — rightB  ofpauenger  in  cabotm. 

A  person  got  into  a  caboose  attached  to  the  rear  of  a  mixed  freight'  and 
passenger  train,  and  while  riding  there  was  iLllled  bj  the  negligence  of  the 
railway  companj.  The  caboose  was  forbidden  to  all  bat  emplojees  of  the 
company.  The  deceased  was  not  such  employee,  and  it  did  not  appear  that 
he  paid  any  fare.  Held,  that  the  legal  presamption  was  that  he  was  a  pas- 
senger travelling  for  a  consideration,  and  the  company  was  liable  in  damages 
for  his  death.* 

ACTION  of  damages  for  negligence.    The  action  in  question 
occurred  from  a  misplaced  switch.     The  opinion  states  the 
other  facts.     Judgment  for  plaintiff. 

•  As  to  rigbto  of  passeogers  on  ftoiffbt  traioa,  see  Arnold  v.  nUnota  CtnU  A.  B.  Oow 
(B8  m.  879, 25  Am.  Rep.  383;  Lueoi  ▼.  MUwaukee  A  8L  Pood  B.  Ob.  (33  Wis.  41),  U  Am. 
Bep.  78S. 
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Pierce  Archer,  Jr.,  and  Lewis  C,  Cassidy,  for  plaintiff  in  error. 

Chapman  Biddle,  for  defendant  in  error.  A  passenger  by  pre- 
sumption of  law  is  one  who  takes  his  seat  openly  in  the  place 
assigned  to  passengers  generally  (Whart  on  Neg.,  §  354);  isreiidy 
and  willing  to  pay  his  fai*e  when  called  upon  {Railroad  Co.  v. 
Books,  7  P.  F.  Smith,  346),  and  consents  to  all  the  reasonable 
rules  of  the  company  for  entering,  occupying  and  leaving  their 
cai*s.  Sullivan  v.  The  Reading  Railroad  Co.,  6  Casey,  238;  Rail- 
road Co.  Y.  Zebe,  9  id.  326.  A  person  on  a  freight  train  is  not  a  pas- 
senger, and  no  act  of  a  conductor  of  a  freight  train  will  bind  a 
company,  nnless  it  assents  thereto.  Baton  y.  Delaware  and  Lacka- 
wanna Railroad  Co,,  57  N.  Y.  882 ;  15  Am.  Rep.  513 ;  Lygo  v. 
Netobold,  9  Exch.  302 ;  Union  Pacific  R.  Co.  v.  Nichols,  8  Kans. 
505;  12  Am.  Rep.  475. 

Gordon,  J.  From  the  evidence,  it  appears  that  Henry  Creed, 
the  husband  of  the  plaintiff,  from  the  death  of  whom  the  present 
action  has  resulted,  was  a  passenger  upon  a  mixed  freight  and  pas- 
senger train  of  the  defendant,  running  from  Jersey  City  to  Phila- 
delphia. At  the  time  of  the  accident,  which  resulted  in  his  death. 
Creed  was  in  the  caboose,  the  hindmost  car  of  the  train,  immedi- 
ately in  front  of  which  were  the  passenger  cars,  so  that  there  was 
ready  and  easy  access  from  the  latter  to  the  former.  This  caboose 
car  was  one  set  apart  and  especially  designed  for  the  use  and 
occupancy  of  the  employees  engaged  in  running  the  train,  and  by 
the  rules  of  the  company  no  other  persons  were  permitted  to  enter 
it.  It  is  quite  clear,  from  the  evidence,  that  Creed  boarded  this 
train  at  Jersey  City,  for  Brannig,  the  freight  conductor,  says  he 
saw  him  first  on  the  afternoon  of  November  5,  the  day  of  the  acci- 
dent, in  that  city,  and  that  he  next  noticed  him  at  Newark  in  the 
lookout  of  the  caboose,  and  as  this  train  left  Jersey  City  in  the 
evening,  there  can  be  but  little  doubt  that  the  deceased  got  upon  it 
at  that  point.  It  is  also  in  evidence,  that  though  Brannig  had  the 
full  and  entire  charge  of  the  train  from  the  time  it  left  Newark. 
yet  he  had  no  authority  to  receive  passengers  or  to  examine  or  lift 
the  tickets  of  such  as  remained  on  the  train  after  passing  that  sta- 
tion, at  which  point  the  passenger  conductor,  who  had  chai^  of 
the  cars  from  Jersey  City,  left  the  train.  Whether  Creed  paid 
his  fare  or  not  is  unknown.     Brannig's  duties  did  not  lead  him  to 
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inquire^  and  the  passenger  conductor  was  not  called.  He  may  have 
had  a  ticket,  or  he  may  have  been  surreptitiously  on  the  train 
through  the  connivance  of  the  train  hands,  to  whom  he  may  hare 
been  known,  as  he  formerly  had  a  position  on  this  road.  Presump- 
tively he  was  rightfully  there;  certainly  he  was  there  with  the 
knowledge  and  acquiescence  of  one  of  the  conductors,  if  not  of 
both.  Under  this  condition  of  affairs  the  learned  judge  of  the 
court  below  charged  the  jury  as  follows: 

"  1.  There  is  no  direct  proof  of  negligence  on  his,  Creed's,  part, 
nnless  it  may  be  considered  in  connection  with  the  position  which 
he  occupied  in  the  cars  as  riding  in  the  caboose.''  This  point  was 
reserved. 

"2.  We  have  no  evidence  of  payment  of  money  by  him;  but  I 
think  there  is  a  reasonable  and  fair  presumption,  that  if  a  person, 
not  connected  with  the  company,  travels  by  a  passenger  train,  pre- 
sumably he  is  travelling  as  a  passenger  and  for  a  consideration." 
This  point  was  also  reserved.  The  verdict  was  for  the  plaintiff; 
but  the  court,  without  giving  any  opinion,  entered  judgment  for  the 
defendant  non  obstante  veredicto.  It  follows  that  the  converse  of 
one  or  both  of  the  above  propositions  was  finally  held  by  the  court. 
That  is  to  say:  First,  that  there  was  a  legal  presumption  of  negli- 
gence on  the  part  of  Greed,  arising  from  the  fact  of  his  being  in  a 
car  when  the  accident  happened  not  intended  for  the  use  of  pas- 
sengers; second,  that,  although  travelling  by  a  passenger  train,  and 
not  connected  with  the  company,  the  legal  presumption  is  that  he 
was  not  travelling  as  a  passenger  who  had  paid  his  fare,  or  intended, 
in  good  faith,  so  to  do.  As  legal  propositions  these  cannot  be  sns* 
tained. 

No  presumption  of  negligence  can  arise,  either  in  fact  or  in  law, 
from  the  fact  of  Greed's  occupancy  of  the  caboose,  for  there  is 
no  eyidence  that  it  was  in  any  degree  more  unsafe  than  any  other 
car  in  the  train.  It  was,  indeed,  under  all  ordinary  circumstances, 
the  one  that  was  the  most  safe;  from  collisions  in  front  of  the 
train  it  was  protected  by  the  cars  which  preceded  it,  and  from  dan- 
gers behind,  being  itself  a  lookout,  it  was  guarded  by  the  constant 
vigilance  of  the  employees.  That  it  proved  to  be  the  car  first 
in  danger,  and  the  one  most  badly  wrecked,  argues  nothing, 
since  the  carelessness  of  the  company  in  introducing  new  switches, 
having  an  action  the  reverse  of  the  old  ones,  without  notice  to 
those  in  charge  of  its  trains,  could  not  be  foreseen  by  any  one» 
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lioweyer  prudent  Was  Creed's  position,  nnder  all  ordinary  cir- 
cumstances, which  a  man  of  ordinary  prudence  ought  to  foresee 
and  guard  against,  as  safe  as  a  seat  in  a  passenger  car  ?  If  it  was, 
and,  as  we  haTo  said,  there  is  no  evidence  to  the  contrary,  then 
negligence  cannot  be  predicated  of  the  fact  of  his  being  in  the 
caboose.  It  is  true,  however,  that  Creed,  as  a  passenger,  ought  not 
to  have  been  in  that  car;  not,  indeed,  because  it  was  less  safe  than 
other  parts  of  the  train,  but  because  forbidden  by  the  rules  of  the 
company.  It  was  a  car  provided  for  the  use  of  the  train  hands, 
and  not  for  passengers,  and  from  its  very  shape  and  character  that 
fact  must  have  been  obvious  to  any  one  of  common  understanding 
and  observation ;  much  more  to  the  deceased,  who  had  himself 
been  a  freight  conductor  upon  this  very  road.  Presuming,  then, 
the  knowledge  of  the  design  of  this  car  by  the  deceased,  which, 
however,  is  a  presumption  of  fact,  not  of  law,  was  the  company 
thereby  released  as  to  Creed  from  its  duty  as  a  common  carrier? 
This  point  was  raised  and  determined  in  0*Dannell  v.  The  Alle- 
gheny Valley  Railroad  Co.,  9  P.  F.  Smith,  239,  in  which  case  the 
court  below  held  that  the  baggage  car  was  an  improper  place  for 
passengers,  whether  the  rule  of  the  company  against  such  use  was 
communicated  to  them  or  not,  and  that  one  leaving  his  seat  in  the 
passenger  coach  and  entering  the  baggage  car  was  guilty  of  negli- 
gence. But  this  ruling  was  reversed.  Mr.  Justice  Aonew,  deliv- 
ering the  opinion  of  the  court,  observed :  That  whilst  it  is  the 
undoubted  right  of  a  railroad  company  to  prescribe  reasonable 
rules  for  the  regulation  of  those  who  travel  on  its  cars,  yet  the 
conductor  is  the  one  who  is  charged  with  their  administration,  and 
his  permission  of,  or  acquiescence  in,  the  use  of  the  baggage-car  by  a 
passenger,  exempts  such  passenger  from  all  blame,  and  in  case  of 
accident  to  him,  resulting  from  the  negligence  of  the  company, 
he  may  recover  damages.  In  the  case  of  the  Lackawanna  and 
Blownsburg  Railroad  Co.  v.  Chenewtih,  2  P.  F.  Smith,  382,  the  plain- 
tiff had  obtained  permission  from  the  agents  of  the  company,  to 
attach  his  freight-car  to  a  passenger  train,  contrary  to  the  rules  of 
the  company,  which  were  communicated  to  him,  he  at  the  same 
time  agreeing  **  to  run  all  risks.''  Notwithstanding  this,  it  was 
held  that  the  company  was  liable  for  damages  resulting  to  the 
plaintiff  and  his  car  from  negligence  in  the  running  of  the  train. 
And  this  is  reasonable;  for,  as  was  said  in  that  case,  the  plain- 
car  was  not  lawfully  upon  the  road,  and  his  engagement  to  be 
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leaponsible  for  all  riaks  did  not  embrace  such  as  aroee  from  the 
neglect  of  the  defendant's  employees. 

The  test  for  contribntory  negligence  is  found  in  the  affirmative 
of  the  question,  does  that  negligence  contribute  in  any  degree  to 
the  production  of  the  injury  complained  of  ?  If  it  does,  there  can 
be  no  recovery ;  if  it  does  not,  it  is  not  to  be  considered.  In  this 
we  are  also  supported  by  the  case  of  Carrol  v.  The  New  York  and 
New  Haven  B.  R.  Co.,  1  Duer,  571,  opinion  per  Bosworth,  J.  At  the 
time  of  the  accident  complained  of,  the  plaintiff,  a  passenger^  was 
in  the  post^ffioe  part  of  the  baggage-car,  and  though  it  was  con- 
ceded that  the  position  was  more  dangerous  in  case  of  collision 
than  a  seat  in  the  passenger-car,  yet  being  injured  by  a  collision  to 
which  his  position  in  no  way  contributed,  it  was  held  he  was  entitled 
to  recover.  So,  it  was  pertinently  asked  by  Mr.  Justice  Thompson, 
in  the  case  of  the  Railroad  Co,  v.  CkenotoUh,  above  cited,  **  Why 
speculate  about  the  supposed  dangerous  position  assumed  by  the 
plaintiff  if  no  damage  resulted  from  it  ?  Was  he  to  become  an 
outlaw  for  assuming  what  proved  to  be  no  risk,  and  so  forfeit  his 
right  when  he  was  blameless  ?  " 

This  doctrine  applies  with  much  force  to  the  case  in  hand.  Creed 
was  in  the  caboose  with  the  knowledge  and  assent  of  the  freight 
conductor,  if  we  may  believe  the  testimony  of  that  officer;  hence 
he  was  not  a  trespasser;  and  suppose,  knowing  that  this  was  not  a 
proper  place  for  passengers,  he  assumed  all  risks  incident  to  that 
car  by  boarding  it;  what  then  ?  Was  a  carelessly  located  or  mis- 
placed switch  such  an  incident  ?  Or  did  his  position  in  the  remotest 
degree  contribute  to  the  accident  ?  If,  however,  it  did  not,  why 
talk  about  the  matter  as  though  it  were  of  importancet  ?  This  doc- 
trine is  further  illustrated  by  the  case  of  Washbtirn  v.  Tlie  Nash- 
viUeand  CluUtanooga  R,  R.  Co,,  3  Head  (Tenn.),  638,  wherein  it 
was  held,  that  the  fact  that  one  is  riding  in  the  baggage-car,  with 
the  knowledge  of  the  conductor,  or  is  riding  free,  will  not  preclude 
him  from  a  recovery  for  an  injury  arising  from  a  collision,  even 
though  he  might,  or  would  not,  have  been  injured  had  he  remained 
in  the  passenger-car.  A  like  decision  was  made  by  the  Supreme 
Court  of  Minnesota,  in  the  case  of  Jacobtis  v.  The  St.  Paul  and 
Chicago  Railroad  Co.,  20  Minn.  125;  18  Am.  Rep.  360,  holding 
that  the  fact  that  the  passenger,  at  the  time  of  the  injury,  was  in  the 
baggage*car,  contrary  to  a  rule  of  the  company,  was  not  such  con* 
tdbutory  negligence  as  would  bar  his  suit,  and  this  though  he  may 
Vol.  XXVII  —  88 
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hare  been  informed  of  the  rule  and  may  have  persisted  in  remaining 
there  in  violation  of  it,  if  his  position  did  not  contribute  to  the 
accident  which  caused  the  injury.  It  is  manifest,  therefore,  from 
reason  and  authority,  that  there  was  nothing  in  the  first  point  for 
the  court  of  reserve,  but  having|instructed  the  jury  that  there  was  no 
evidence  of  contributory  negligence  on  part  of  Creed,  the  matter 
should  have  been  allowed  so  to  stand. 

As  to  the  second  point,  it  was  certainly  correct  to  say  *^  that  if  a 
pei*8on,  not  connected  with  the  company,  travels  by  a  passenger 
train,  presumably  he  is  travelling  as  a  passenger,  and  for  a  consid- 
eration; "  in  other  words,  he  is  presumed  to  have  paid  his  fare  or 
to  be  ready  to  pay  it  when  called  upon.  To  pi'esume  otherwise, 
would  be  to  presume  that  such  a  one  was  a  ti'espasser;  but  this  is 
an  affirmative  proposition,  the  proof  of  which  rests  upon  the  one 
alleging  it«  As  the  doctrine  above  stated  is  expressly  ruled  in  the 
case  of  the  Pennsylvania  Railroad  v.  Books,  7  P.  F.  Smith,  339, 
per  Shabswood,  J.,  we  need  puraue  this  subject  no  further.  The 
position  occupied  by  the  decedent,  in  the  caboose-car,  may  raise  a 
question  for  the  jury.  Creed  was  upon  a  passenger- train,  and,  as 
we  have  seen,  might  lawfully  occupy  any  part  of  that  train, 
whether  passenger-car  or  caboose,  if  the  conductor,  knowing  his 
position,  did  not  object  to  it.  It  follows  that  all  presumptions 
favorable  to  the  occupant  of  a  passenger-car  attach  in  like  manner 
to  him  though  occupying  the  caboose.  It  cannot  be  said  that  it 
was  no  part  of  the  duty  of  the  passenger  conductor  to  visit  this 
caboose,  and  that,  hence,  no  presumption  can  arise  that  Creed  paid 
fare  to  an  officer  whom  he  did  not  see  and  who  did  not  see  him,  for 
as  it  is  the  conductor's  duty  to  visit  every  part  of  his  train  where 
passengers  may  lawfully  be,  we  must  presume  he  did  his  duty. 
Whilst  this  is  so  it  does  not  follow,  from  the  facts  developed  in  this 
case,  that  a  presumption  de  jure  arises  that  Creed  did  pay  his  fare, 
or  that  he  may  not  have  been  a  trespasser.  That  ho  did  not  pay  his 
fare  to  Braumg,  the  freight  conductor,  counts  for  nothing,  for  he 
was  not  authorized  to  receive  it  This  fact,  however,  does  prove 
that  if  he  paid  at  all  it  must  have  been  at  Jersey  City,  at  Newark, 
or  between  those  places  whilst  the  train  was  in  charge  of  the  pas- 
senger conductor,  and  as  he  was  first  noticed  by  Brannig,  at  New- 
ark, in  the  lookout  part  of  the  caboose,  and  as  he  may  have  occupied 
that  position  from  Jersey  City,  it  is  quite  possible,  or  even  probable, 
that  he  may  not  have  been  seen  by  the  passenger  conductor,  or  if 
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seen  by  that  officer,  may  have  been  mistaken  for  one  of  the  train 
hands  and  so  have  avoided  the  payment  of  fare. 

There  being  this  in  the  ease,  which  ought  to  be  passed  upon  by  a 
jury,  we  send  it  back  for  re-trial  instead  of  entering  judgment  on 
the  verdict. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

Shabswood  and  Mbrcur,  JJ.,  dissented. 

Judgment  reversed. 


flABRISOK    V.  COLLIKS. 

(SSFann.  St.  108.) 

Negligence  —  oantractor  —  coal  hole  open  in  HdeuxUk, 

The  owners  of  a  sugar  refinery  employed  a  rigger  to  remove  machinery  from 
a  railroad  car  to  their  refinery.  In  doing  the  work  the  rigger  opened  a  coal 
hole  in  the  sidewalk,  and  left  it  open  a  few  minutes  after  the  work  was  fin- 
ished. A  lad  fell  into  the  hole  and  was  injured.  The  rigger  was  paid  by 
the  day,  and  the  owners  of  the  refinery  neither  directed  nor  interfered  with 
the  manner  of  the  work.  Held,XhBX  they  were  not  liable  for  the  injury.* 
{See  note,  p,7(i2,) 

ACTION  of  negligence.     The  opinion  states  the  facts.    Plain- 
tiff had  judgment. 

George  Junhin  and  George  W.  Biddle,  for  plaintiffs  in  error. 

Pierce  Archer,  Jr,y  and  Letois  0.  Cassidy,  for  defendants  in 
error.  The  leaving  open  the  coal  hole  was  a  public  nuisance,  for 
which  the  defendants  were  liable.     Pickard  v.  Smithy  10  C.  B.  (N". 

5  )  470  ;  100  E.  C.  L.  Rep.  470  ;  Whiteley  v.  Pepper,  36  L.  T.  Rep. 
588  ;  public  nuisance.  Shearman  and  Redfield  on  Negligence,  § 
84 ;  McCleary  v.  Kent,  3  Duer,  27  ;  Ellis  v.  Sheffield  Gas  Co,,  2  Eli. 

6  B.  767;  Gray  v.  Pulleri,  6  Best  &  S.  970  ;  Wiswall  v.  Brijison,  10 
Ired.  554;  Irvine  v.  Wood,  51  N.  Y.  224;  10  Am.  Rep.  603 ;  Con- 
greve  v.  Morgan,  18  N.  Y.  84. 

Mergur,  J.     This  was  an  action  by  the  defendant  in  error  to 

■^See  Ottv  0/  firteT.  OnilMrtt,  anU,  p.  642. 
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recover  damages  for  injuries  which  he  sustained  by  falling  into  a 
coal  hole  of  the  plaintiffs  in  error.  They  were  sugar  refiners,  oc- 
cupying buildings  on  Swanson  street,  m  the  city  of  Philadelphia. 
They  purchased  two  large  iron  coolers,  to  use  in  their  business. 
The  coolers  were  brought  by  rail  to  within  about  one  hundred  feet  of 
their  works.  They  then  employed  John  Connor,  a  rigger,  to  take 
the  coolers  from  the  cars  and  place  them  in  their  building.  He 
was  to  be  paid  four  dollars  per  day  for  his  own  services,  and  for 
each  of  his  three  assistant  riggers.  On  each  of  these  three  men 
he  made  a  profit  of  fifty  cents  per  day.  He  was  to  furnish  the 
ropes,  hoisting  apparatus,  and  all  the  necessary  machinery  inci- 
dent to  his  occupation.  Yet  for  the  use  of  these  he  appears  to 
have  received  an  additional  sum.  The  distance  to  move  the  cool- 
ers being  so  short,  he  moved  them  with  skids  and  rollers,  over  the 
sidewalk.  While  so  moving  them  he  uncovered  the  coal-hole,  and 
left  it  open,  by  reason  of  which  the  defendant  was  injured.  The 
question  presented  is,  whether  the  plaintiffs  in  error  are  liable  for 
the  injury  thus  sustained. 

As  one  general  principle  pervades  all  the  assignments,  they  will 
be  considered  together.  The  learned  judge  thought  it  unimportant 
whether  Connor  was  merely  the  servant  or  agent  of  the  plaintiffs, 
or  whether  his  employment  was  an  independent  one ;  that  if  he 
used  the  hole  by  either  the  express  or  implied  permission  of  his 
employers,  th^  were  liable  ;  or  if  he  used  it  without  their  permis- 
sion, and  as  a  trespasser,  and  left  it  open  ^^for  any  time,"  after  se 
using  it,  they  were  liable.  In  this  we  think  there  was  error.  If 
Connor  was  their  mere  agent  or  servant,  they  would  be  liable  for 
bis  negligent  manner  of  performing  the  work.  Yet,  if  his  employ- 
ment was  an  independent  one,  they  are  not  so  liable.  This  dis- 
tinction has  been  recognized  in  numerous  cases.  Among  others 
may  be  cited  Painter  v.  The  Mayor,  etc.,  of  Pittsburgh,  10  Wright, 
213  ;  Hunt  v.  Pennsylvania  Railroad  Co.,  1  P.  P.  Smith,  475 ; 
Allen  V.  WiUard,  7  id.  374. 

It  is  well  settled  in  England  and  in  this  country,  that  persons 
not  personally  interfering  or  giving  directions  respecting  the  man- 
ner of  the  work,  but  contracting  with  a  third  person  to  do  it,  arc 
not  responsible  for  a  wrongful  or  negligent  act  in  the  performance 
of  the  contract,  if  the  act  agreed  to  be  done  is  legal.  Oray  d  Wife 
V.  Pullen  £  Hubble,  Law  Jour.  Eep.,  vol.  32,  part  2, 169,  N.  S. ;  Hil- 
Hard  V.  Richardson,  3  Gray,  349 ;  Blake  t.  Fetris,  1   Seld.  48  i 
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Painter  y.  The  Mayor,  etc.,  supra.  The  fact  that  the  contractor 
is  paid  by  the  day  does  not  necessarily  destroy  the  independent 
character  of  an  employment.  Forsyth  v.  Hooper,  11  Allen,  419  ; 
Corbin  v.  America  Mills,  27  Conn.  274.  If  one  renders  service, 
in  the  coarse  of  an  occupation,  representing  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work,  and  not  as  to  the  means 
by  which  it  is  accomplished,  it  is  an  independent  employment. 
Shearman  &  Redfield  on  Neg.,  §  74  ;  Pack  v.  The  Mayor,  etc, 
of  New  York,  4  Seld.  222  ;  Barry  v.  The  City  of  St.  Louis,  17 
Mo.  121. 

In  the  present  case  the  evidence  was  most  ample  to  submit  to  the 
jury  to  find  that  Gonnor^s  employment  was  an  independent  one. 
It  does  not  appear  that  the  plaintiffs  in  error  reserved  any  right  to 
advise  or  dii*ect  as  to  the  manner  in  which  the  coolers  should  be 
moved,  nor  that  they  assumed  or  exercised  any  such  authority 
during  the  progress  of  the  work.  It  is  not  pretended  that  the 
moving  was  an  unlawful  work.  As  to  Connor  it  was  a  distinct  em- 
ployment in  the  line  of  his  occupation.  His  employers  stipulated 
for  the  result  only.  Ho  alone  superintended  and  directed  the  man- 
ner in  which  his  assistant  riggers  should  work.  He  had  the  exclu- 
sive control  and  direction  of  the  plaintiff's  men,  who  assisted  him. 
He  testifies  that  he  did  the  job  according  to  his  own  views.  Under 
his  directions  the  coal-hole  was  opened.  It  is  not  shown  that  the 
plaintiffs  in  error,  or  any  one  acting  under  their  directions,  were 
present,  or  had  knowledge  that  it  was  opened.  It  is  not  claimed 
to  have  been  opened  by  their  express  authority.  How  could  their 
permission  be  implied  ?  We  see  no  necessary  connection  between 
the  work  to  be  done  and  the  use  of  this  coal  hole  in  performing  it. 
If  the  jury  should  think  there  was  no  reasonable  presumption  that 
€onnor  would  use  the  hole  in  such  a  manner  as  to  uncover  it,  the 
plaintiffs  in  error  were  guilty  of  no  negligence  in  not  stationing  a 
man  there  to  prevent  its  being  opened. 

The  ooal-hole  appeara  to  have  been  in  all  respects  constructed 
and  protected  according  to  the  city  ordinance.  Its  cover  was  of 
solid  cast-iron,  weighing  about  sixty  pounds.  At  the  bottom  it  was 
securely  fastened.  Certain  it  is  that  the  coal-hole  was  not  made 
nor  maintained  for  any  such  use  as  it  was  subjected  to  by  Connor. 
If,  then,  it  should  be  found  that  his  employment  was  an  independ- 
ent one,  and  that  he  had  no  implied  permission  to  use  it  in  the 
manner  in  which  he  did  use  it,  or  if  Connor  was  a  trespasser  while 
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80  nsing  it,  the  plaintiff  would  not  be  liable  for  an  injury  sus- 
tained by  the  defendant^  on  the  instant  that  Connor  ceased  to  use 
it.  While  it  is  true,  as  the  learned  judge  said^  ''  the  instant  that 
he  ceased  to  use  it,  its  control  reverted  to  the  "  plaintiffs  in  error ; 
yet  it  does  not  follow  "  from  that  instant  they  were  bound  to  pro- 
tect it."  This  is  imposing  too  hai'sh  terms  on  them.  If  they  had 
no  expectation  that  the  hole  would  be  uncovered  or  thus  used, 
and  no  knowledge  that  it  was,  they  should  not  be  held  liable  until 
such  reasonable  time  had  elapsed,  under  all  the  circumstances, 
that  a  careful  and  prudent  man  ought  to  have  discovered  its  dan- 
gerous condition.  If,  after  such  reasonable  time  had  elapsed, 
and  they  failed  to  make  the  hole  secure,  they  cannot  be  relieved 
from  the  consequence  of  their  own  negligence,  by  showing  the 
previous  trespass  of  Connor.  It  then  follows  that  the  assignments, 
except  the  last,  are  substantially  sustained. 
Judgment  reversed  and  a  venire  facias  de  'novo  awarded. 

Jifdgment  reversed. 

Note  bt  thb  Rxpobtbr.— The  following  English  cases  involve  the  doctrine  of  the  princi- 
pal case: 

Dean  v.  Bra/Uhwaiiet  5  Esp.  8S,  A.  D.  1808.  The  owner  of  horses  and  chaise  let  out  for 
hire,  and  not  the  hirer,  is  liable  for  injuries  done  by  them.    Per  Ellembobouoh,  J. 

Sammdl  v.  Wright^  5  Esp.  268,  A.  D.  1806.  The  Marchioness  of  Bath  hired  servants  and 
horses  for  her  coach.    The  owner  of  the  horses  was  held  liable  for  injury.    Same  Judge. 

LeMie  v.  Prmnds^  4  Taunt.  649,  A.  D.  1813.  The  entrance  to  a  cellar  In  the  highway  was 
left  uncovered  at  night,  while  undergoing  repairs  for  the  owner.  He  was  held  liable  for 
injury  to  one  who  fell  in.    Per  MANsnBLD,  C.  J. 

Matthews  v.  West  London  Water  Co.^  8  Campb.  403,  A.  D.  1813.  Defendants  held  liable 
for  negligent  construction  of  a  sewer  by  a  contractor,  because '*  they  caused  their  con- 
tractor to  commit  a  public  nuisance."  Per  Ld.  Abinobr.  "This  case  is  not  considered 
authority."    Overton  v  Freeman,  11 C.  B.  872,  A.  D.  18S8. 

Lauuhlin  v.  Pointer,  5  B.  &  C.  547,  A.  D.  1826.  Defendant  held  not  liable  for  injuries 
committed  by  driver  of  horses  owned  by  another  and  furnished  for  defendant's  carriage. 
Per  Ld.  Tbntbrdbn.  Here  originated  as  dictum  the  untenable  distinction  as  to  liability 
between  the  owners  of  real  and  those  of  personal  property. 

Smith  V.  Lawrence^  2  Mann.  &  Ryl.  1,  A.  D.  1826.  Owner  of  carriage  hired  post  horses 
and  postillions  of  B,  a  livery-stable  keeper.  The  negligence  of  the  postillions  injured  C*8 
carriage.    B  was  held  liable. 

Feuton  v.  Citu  Dublin  Packet  O). ,  8  A.  &  E.  835,  A.  D.  1838.  Defendants  owned  a  vessel 
and  hired  her  crew,  and  leased  her  to  D.  Vessel  sunk  pialntJlTs  boat  Defendants  and 
not  D  held  liable. 

Quarman  v.  BametU  6  M.  ft  W.  499,  A.  D.  1840.  Exactly  like  last  case,  except  that  de- 
fendant paid  the  driver.    Same  holding. 

MfUU/an  v.  Wedge^  IS  A.  &  E.  787,  A.  D.  1840.  Owner  of  ox  not  liable  for  injury  by  it 
while  driven  by  servant  of  a  licensed  drover. 

Ra)Vi'm  V.  Cuhitt,  9  M.  ft  W  710,  A.  D.  1842.  Defendant  contracted  to  alter  a  build- 
ing, and  sub-contracted  with  B  for  gas  fittings.  Through  negUgenoe  of  B^s  servants  plain- 
tiff was  injured  by  explosion.   Defendant  held  not  liable. 

AUen  r.  Hayward^  7  A.  ft  E  900,  A.  D.  1845.  CommissionerB  contrasted  the  building  of 
a  drain,  the  contractor  to  pay  wages  and  damages.  The  contractor  did  the  work  so  de- 
fectively that  It  broke,  and  injured  plaintiff.    OommlsslonerB  held  not  liable. 
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Aeedfe  v.  Londoti  A  N.  W.  R.  Co. ;  HtMjUt  ▼.  Same,  4  Bz.  M4,  ▲.  D.  1849.  Defendaato 
oontracted  for  work,  in  the  course  of  which  a  stone  fell  and  injured  plaintiff.  Defendant 
had  reserved  the  right  to  dismiss  the  oontrBCtor*s  servants  for  incompetence,  iftid,  not 
liable.    This  case  explodes  the  distinction  between  real  and  personal  property. 

KnU/M  r,  Ffxx,  5  Ex.  781,  A.  D.  18B0.  A  railroad  company  contracted  with  A  to  build  part 
of  a  railroad ;  A  contracted  with  defendant  to  bufld  a  bridge  on  it ;  deftodant  contracted 
with  C,  his  own  servant,  to  build  a  scaffold  for  it.  Plaintiff  was  hurt  hy  Cs  negUgeoce* 
IXefendaat  held  not  liable. 

Ooerton  v.  Freeman,  11 C.  B.  887,  A.  D.  18B8.  Contractor  to  pave  a  street  not  liable  for 
injuf7  caused  by  stone  left  in  the  street  by  a  sub-contractor,  although  claimed  to  be  a  pub- 
lic nuisance. 

EIUb  v.  Sheffield  Qob  Co.,  8  Q.  B.  (B.  A  B.)  767,  A.  D.  1853.  I>efendant  held  liable  for  an 
unlawful  act  by  contractor. 

DaUudl  V.  Tyrer,  E.  B.  &  E.  8M,  A.  D.  1858.  H.,  a  ferry  lessee,  agreed  to  cany  plaintiff 
across  for  a  year.  He  hired  a  boat  for  one  day  of  defendant,  defendant  hired  the  crew,  H.  re- 
ceived the  fares  and  paid  defendant.  Plaintiff  was  injured  by  negligence  of  defendant*a 
workmen .    Defendant  and  not  H.  held  liable. 

The  Mobile,  1  Swa.  Adm.  127,  A.  D.  1896.  Owner  of  vessel  not  liable  for^acddent  if  pilot 
hds  exdusi  ve  charge. 

P(C/(ardv.  5inie/i,  IOC.  B.  (N.S.)470,  480,  A.  D.  1860.  Defendant  hired  of  a  railway 
compaDy  a  saloon  and  coal  cellar,  the  latter  having  openfaigs  on  the  railway  platform.  A 
coal  company's  servants  put  in  coal,  and  left  the  opening  unguarded,  whereby  plaintiff 
was  injured.  Defendant  held  liable.  The  expression  of  Wiluaxs,  J.,  that  the  coal  com- 
pany would  not  be  liable,  was  pronounced  obiter ^  and  the  contrary  decided  in  WhUdy  v. 
Pepper,  8  Q.  B.  Div.  276 ;  s.  c,  80  Eng.  Rep.  (Moak's  Notes) 8il. 

Hole  V.  BaUwau  Co.,  6H.  &  N.  497,  A.  D.  1861.  Defendants  were  authorised  by  law  to 
construct  a  drawbridge  and  liable  for  any  detention  to  vessels.  They  contracted  the  work. 
The  bridge  had  a  broken  wheel.  Defendant  held  liable,  because  the  negligence  was  not 
collateral 

Butler  V.  Hunter,  7  H.  &  N.  82S,  A.  D.  1863.  Defendant  employed  an  architect  to  super- 
intend repairs,  and  contracted  the  work.  In  the  course  of  it  his  negligence  caused  the  fall 
of  plaintiff's  wall.  Defendant  held  not  liable.  The  court  said :  ''  Where  the  mischief 
arises  not  from  the  act  itself,  but  from  the  improper  mode  in  which  it  is  done,  the  person 
who  ordered  it  is  not  responsible  unless  the  relation  of  master  and  servant  exists." 

Mersey  Doefrs  v.  QQjbs,  L.  R.,  1  H.  of  L.  98, 114,  A.  D.  1864.  Approves  dictum  In  Pickard 
V.  Smith,  "  If  contractor  Is  employed  for  lawful  purpose,  and  accident  happens  casually 
in  course  of  work,  owner  not  liable.'' 

Murphy  v .  Caralli,  8  Hurlst.  &  Colt.  462,  A.  D.  1864.  Defendant's  servants  negligently  piled 
his  cotton  bales  in  another's  warehouse  under  the  warehouseman's  direction.  Defendant 
held  not  liable  for  an  Injury  therefrom. 

Murray  v.  Currie,  L.  R..6  C.  P.  24,  A.  D.  1670.  Defendant  hired  stevedore  to  unload. 
He  employed  defendants'  servants  and  machinery.  Plaintiff  was  Injure  1  by  a  cog-wheel. 
Defendant  held  not  liable. 

Oo^in  V.  Agricultural  Hall  Co.,  1  C.  P.  D.  482,  A.  D.  1876.  A  club  hired  defendant's  hall, 
defendant  to  receive,  care  for,  and  deliver  stock.  Defendant  contracted  this  to  8.  An  ex< 
hibitor  sent  an  order  to  defendant  to  deliver  stock.  It  being  lost,  defendant  held  not 
liable 

McLean  v.  Riufdl,  12  D.  887  ;  8  Ross'  L.  C.  C.  961.  A,  an  owner  of  real  estate,  con- 
tracted with  B  for  repairs,  n  sub^M>ntracted  with  C.  whose  servants  left  a  lime  heap  in 
the  street,  over  which  a  cabman  drove  and  was  killed  thereby.  In  an  action  against  A,  B 
and  C.  the  latter  alone  was  held  liable. 

Basil  v.Steinman,  1  B.&  P.  404,  holding  the  contrary  doctrine,  overruled,  Reedie  v. 
London,  etc  ,  R.  R.,  4  Ex.  244  ;  Oeerton  v.  Freeman,  11  C.  B.  861 ;  rejected  BtcUte  v.  Fer- 
ris, 5  N.  Y.  48 ;  Stevens  v.  Arnnttrong,  6  Id.  486  ;  HUllard  v.  Richardson,  8  Gray,  849. 

The  following  are  the  main  American  cases :  Biake  v.  Ferris,  5  N.  T.  48,  A.  D.  1R51 .  I>e> 
fendant  had  license  to  excavate  a  highway,  contracted  for  the  work,  and  the  contractor 
left  the  excavation  unfenced,  whereby  plaintiff  suffered  injury.  Defendant  held  not  lia- 
ble.   ^  There  cannot  be  two  superiora  severally  liable  in  such  a  case." 
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AeosrwT.^fTiuerrifia.  6N.T.i8S,A.D.  18S8.  ▲  sold  a  box  of  goods  to  P.  P.'sporter, 
with  A*s  knowledge,  came  to  get  it  aiid  used  A's  tacide.  Thioiigii  negilgfinoe  the  box  Ml 
and  hurt  plaintiff.    A  held  not  liable.    Approved  in  IWUcird  v.  tUehardmm,  tupira. 

DeForeat  ▼.  WriifiU,  8  Mich.  a68,  A.  D.  1868.  A  public  licensed  dfayman,  employed  by 
defendant  to  haul  salt,  rolled  a  barrel  against  plaintilT.    Defendant  held  not  liable. 

HiUiardr.  Bic/umdmn,  09  Mass.  (8  Gray)  849,  A.  D.  1866.  Owner  of  land  baring  coi^ 
tracted  for  erection  of  building,  not  liable  for  injary  ftom  deposit  of  plank  in  the  highway 
by  contractor's  servant. 

Congrew  v.  Smithy  18  N.  T.  79,  A.  D.  185B.  One  who  makes  or  oontfaiues  an  excavatkm 
In  a  highway,  without  authority,  is  liable  for  injury  rssulting  therefrom  by  the  negligence 
of  the  contractor  doing  the  work. 

Creed  ▼.  Hartman^  89  N.  Y.  691,  A.  D.  1864.  Defendant,  not  being  anthoriaed  to  eacavate 
the  highway,  employed  a  contractor  to  do  so.  Defendant  held  liable  for  injury  therefrom. 

WaUr  Co.  v.  Ware,  16  WaU.  686,  A.  D.  1878.  Plaintiff  was  injured  by  falling  intoaditch 
dug  to  lay  pipes  in  a  street  in  St.  Paul .  The  company  had  contracted  with  the  '  ity  to  bo 
liable.  The  work  was  done  under  seven  sub-oontracts.  Held,  that  where  the  work  was 
a  nuisance,  principal  was  liable,  and  not  otherwise,  and  disUnguished  between  direct  and 
collateral  injories. 

McCafferty  v.  SpuyUn  DuyvU,  eU^  R,  R.  Co,^  61  N.  T.  178,  A.  D.  1874.  Deftedant  ao8 
Uabie  for  negligent  blasting  by  contractor.  See,  also,  King  v.  Jf.  F.  Cent^  etc,  R,  A.  Oo^ 
66  N.  Y.  181 ;  s.  o.,  88  Am.  Rep.  87,  A.  D.  1876. 

See,  also,  EarU  v.  Haim  48  Mass.  (8  Mete.)  868,  A.  D.  1841 ;  Painter  t.  Mayar^  46  Pemi. 
8t.881,  A.  D.  1868;  AJOeny.  ITfllarid, 67 id. 874,  A  D.  1868;  Homon  T. jStotdey, 66  id. 464; 
s.  c.,6  Am.  Rep.  889,  A.  D.  1871 . 

aapp  ▼.  Kemp,  188  Mass.  481,  A.  D.  1877.  Cases  in  its  drenmstanoes  like  Ptekard  t. 
Smith,  mpra.  The  Jury  were  chaiged  *'  that  the  defendants,  if  they  were  occupants  of  the 
store,  would  not  be  liable  for  the  negligence  or  carelessness  of  the  teamster,  if.  as  the  sei^ 
▼ant  of  A,  who  furnished  the  coal,  he  had  the  exdusive  possession  or  control  of  the  preoK 
Ises  so  far  as  was  necessary  to  enable  him  to  deliver  the  coal.  But  if  the  Jury  are  satisJled 
that  the  defendants  were  at  the  time  the  occupants  of  the  store,  and  as  such  occnpaats 
had  the  right  to  direct  or  control  the  mode  or  manner  of  said  d^liTery,  then  the  teamster 
would  be  the  servant  of  the  defendants,  so  as  to  render  them  liable  for  injuries  oorasioasd 
by  his  negligence  or  carelessness  in  the  delivery  of  the  coal."  The  plaintiff  had  a  verdiol 
J  hid,  that  the  defendants  had  no  ground  of  exception. 

For  the  rule  as  to  municipal  corporations,  see  City  of  ErU  v.  Catdkine,  anfe,  p.  642,  and 
note.  p.  r.47. 

In  accord  with  these  cases  is  the  rule  that  the  landlord  is  not  liable  for  injuries  produeed 
by  the  negligence  of  the  tenant.  Rabhine  v.  Jones,  15  C.  B.  (N.  8)  281 ;  Corey  v.  Maun,  14 
How.  Pr.  163  ;  Chatham^.  Hampton,  7  Eng.  C.  L.  R  186  ;  CUmey  v.  Bym&,  56  N.  Y.  189. 
In  the  last  case  it  is  held  that  a  covenant  by  a  landlord  to  repair  does  not  inure  to  the  ben* 
eflt  of  a  stranger.  But  both  landlord  and  tenant  are  liable  for  an  unauthorised  excavation 
in  the  highway.  Irvine  v.  IFood,  51  N.  Y.  984.  In  Davenport  v.  Ruekman,  87  N.  Y.  668, 
574,  the  landlord  had  allowed  the  cellar-way  to  become  dangerous,  and  had  snbse(|uent|y 
let  the  premises,  agreeing  to  repair.  Held,  that  he  was  liable  to  an  injury  ftom  such  want 
of  repair. 
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(88  Penn.  8t  207.) 
Ifegligetiee  —  eaoes-drip  —  e(mvributorp  negligence. 

The  defendant  so  constructed  and  maintained  the  roof  of  his  building^,  thai 
the  water  flowed  therefrom  upon  the  wall  of  plaintiff's  adjoining  building, 
and  penetrating  it,  damaged  his  goods.  Held^  that  the  fact  that  the  de* 
fendant*s  wall  was  so  openly  and  loosely  constructed  as  easily  to  admit  the 
water,  was  no  defense  to  an  action  for  such  damages. 

ACTION  for  negligence.  The  parties  were  occupants  and  owners 
of  adjoining  lots  and  buildings.  The  defendant  extended 
his  building  in  the  I'ear,  using  the  plaintiff's  party-wall,  and  pitch- 
ing his  roof  toward  that  wall,  furnishing  it  with  a  discbarge  pipe, 
and  with  an  apron  about  one  foot  high,  against  that  wall,  to  ward 
off  the  water.  There  was  no  escape  provided  for  the  water  from 
his  roof  except  through  that  pipe.  A  heavy  rain  storm  raised  the 
water  above  the  apron,  and  it  leaked  through  the  wall,  injuring  the 
plaintiff's  goods.  The  defendant  contended  that  the  water  entered 
on  account  of  the  openness  and  looseness  of  the  walL  Plaintiff  had 
judgment. 

John  G.  Qrady  and  E,  Spencer  Miller ^  for  plaintiff  in  error* 

P.  Duffy  and  John  O^Byrne,  for  defendant  in  error. 

Agnew,  C.  J.  As  a  whole,  there  was  no  error  in  the  charge  and 
answers  to  points.  The  instruction  substantially  was,  that  the  de- 
fendant was  liable  for  any  insufficiency  of  the  apron  or  flushing 
raised  along  the  plaintiff's  wall  to  carry  off  the  water  sent  down 
against  it  by  the  defendant's  roof.  Having  pitched  his  roof  so  as 
to  carry  the  rain-fall  against  and  into  the  wall,  it  was  his  duty  to 
raise  the  apron  or  flushing  so  high  as  effectually  to  protect  the 
plaintiff's  store  from  being  flooded  by  the  water  thus  brought 
down.  He  had  no  right  to  carry  the  rain-fall  on  his  premises  into 
and  upon  the  premises  of  the  plaintiff.  This  was  a  wrongful  act, 
which  he  could  not  justify  by  averring  the  openness  of  the  wall  of 
the  plaintiff.  But  for  the  rain  coming  through  the  top  of  the 
wall,  and  not  from  the  defendant's  roof,  he  was  not  answerable. 
Vol.  XXVII  —  89 
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Any  loss  from  that  cause  belonged  to  the  plaintiff.  Nor  was  the 
defendant  liable  for  the  flowage  of  an  extraordinary  rain,  such  as 
no  experience  or  prudent  forethought  could  have  expected  or 
guarded  against,  provided  he  had  erected  a  sufficient  apron  or  bar- 
rier against  such  as  might  be  expected.  Railroad  Co.  y.  OilMand, 
6  P.  P.  Smith,  445. 

Coming  to  the  question  of  contributory  negligence,  it  is  equally 
plain  that  the  openness  of  the  wall  above  the  apron  had  nothing  to 
do  with  the  defendant's  illegal  act  in  casting  the  flowage  of  his 
roof  against  and  into  the  wall.  The  wall  was  there  before,  and 
when  the  defendant  pitched  his  roof  against  it  his  duty  required 
him  to  protect  the  plaintiff  against  an  act  wholly  his  own.  If  the 
apron  or  baiTier  were  insufficient  to  prevent  the  flow  of  the  water 
through  the  wall  into  the  plaintiff's  store,  the  injury  was  one  for 
which  the  defendant  was  alone  responsible.  It  is  true,  the  open- 
ness of  the  wall  above  an  insufficient  apron  would  increase  the 
damage  done  to  the  goods  in  the  store^  but  it  did  not  cause  the 
roof  to  be  built  or  the  pitch  to  be  given  to  it,  which  threw  the 
rain-fall  from  the  roof  into  the  wall,  and  did  not,  therefore,  con- 
tribute to  the  act  which  produced  the  injury.  But  for  the  water 
falling  through  the  wall  above,  and  not  brought  down  by  the  de- 
fendant's roof,  the  plaintiff  alone  was  answemble,  for  the  defend- 
ant had  no  part  in  causing  it  to  flow  there.  Each  cause  of  injury 
was  independent  of  the  other.  Hence  the  instruction  was  proper 
to  allow  no  damages  for  the  water  running  into  the  store  through 
the  wall  above,  provided  the  apron  or  flushing  was  sufficient* 
True,  it  is  difficult  to  apportion  the  damages  arising  from  the  in- 
sufficiency of  the  apron ;  but  this  cannot  exempt  the  defendant 
from  a  positive  injury  done  by  casting  the  flowage  of  his  roof  into 
his  neighbor's  store.  The  rain-fall  through  the  wall  above  a  suffi- 
cient apron  or  barrier  did  not  contribute  to  produce  this  injuiy, 
though  it  did  add  to  the  damage  sustained  by  the  plaintiff's  goods. 
Hence  it  was  the  duty  of  the  jury  to  apportion  the  loss  according 
to  the  actual  injury  of  the  defendant,  by  separating  it,  as  well  as 
they  could  upon  the  evidence,  from  the  loss  arising  from  the  open- 
ness of  the  wall  above  a  sufficient  apron.  The  evidence  is  a  mat- 
ter for  the  parties  to  consider  and  to  produce.  The  contributory  neg- 
ligence, which  prevents  recovery  for  an  injury,  is  that  which  co- 
operates in  causing  the  injury — some  act  or  omission  concurring 
with  the  act  or  omission  of  the  other  party  to  produce  the  injuiy 
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(not  the  loss  merely),  and  without  which  injarj  would  not  have 
happened.  A  negligence  which  has  no  operation  in  causing  the 
injury,  but  which  merely  adds  to  the  damage  resulting,  is  no  bar 
to  the  action,  though  it  will  detract  from  the  damages  as  a  whole. 
Now,  it  is  clear  the  open  wall  of  the  plaintiff  bore  no  part  in  caus- 
ing defendant  to  build  his  roof  and  give  it  the  pitch  against  the 
wall.  The  building  of  the  roof  and  its  pitch  were  the  sole  act  of 
the  defendant^  and  caused  the  injury  to  the  extent  of  the  flow  of 
water  from  the  roof.  It  was  against  this  he  was  bound  to  protect 
the  plaintiff.  The  difficulty  of  separating  the  damage  from  each 
independent  cause  may  be  great,  but  it  does  not  change  the  nature 
of  the  tortious  act  of  the  defendant  or  relieve  him  from  liability. 
Litlle  Schuylkill  Nav.  Co.  v.  Richards^  AdmWy  7  P.  F.  Smith, 
146-7 ;  Seely  y.  Alden,  11  id.  302.  The  qualifications  complained 
of  in  the  answers  to  the  points  were  necessary  to  keep  before  the 
minds  of  the  jurors  the  liability  of  the  defendant  for  the  insuffi- 
ciency of  the  apron  or  barrier  put  up  by  him  along  the  wall. 
Upon  the  whole,  we  discover  no  error  to  correct. 

Judgment  affirmed. 


Urich's  Appeal. 

06  Peon.  St.  886.) 
Wiil^'  eonHruetion  —  "  heirs  "  —  limitation  hy  9tib$equent  clause, 

A  testator  devised  lands  to  his  cliildren  and  their  "  heirs/'  bj  separate  claoses. 
Bj  a  subsequent  clause,  he  declared  that  none  of  the  children  should  have 
a  right  to  sell  or  incumber  the  lands,  but  "  the  lands  shall  remain  free  for 
their  children  or  heirs,  and  thej,  mj  said  children,  shall  have  the  use,  income 
and  profit  of  the  said  lands  and  farms  during  their  life-time."  By  a  still 
later  clause,  he  gave  them  the  power  to  dispose  of  their  interests  "by  will 
as  aforesaid."    Held,  that  the  testator's  children  took  but  life-estates. 

PETITION  to  be  made  parties  to  proceedings  for  partition. 
The  petition  was  filed  by  Matilda  Urich^  claiming  dower  as 
widow  of  John  Stoudt,  in  lands  devised  to  him  by  his  father,  Jacob. 
An  early  proyision  of  the  will  gave  a  farm  to  John  ^^and  to  his  heirs." 
The  other  provisions  are  sufficiently  set  out  in  the  opinion.  The 
petition  was  dismissed  on  the  ground  that  John  took  but  a  life 
estate. 
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George  W,  Biddhy  Josiah  Funck  and  H.  Van  Reedy  for  appellaQts. 
Deling  the  fee,  the  conditions  in  restraint  of  alienation  were 
void.  Reifenydm-  v.  Hunter y  7  Harris,  41;  Walker  t.  Vincent,  id. 
869;  McOuUougVe  Heirs  v.  Gihnore,  1  Jones,  870;  Jaureiche  y. 
Proetary  12  Wright,  471;  Doebler^s  Appeal,  14  P.  R  Smith,  9. 
The  right  to  di0i>o8e  of  the  estate  by  will  carries  the  fee.  Oirard 
Life  Im.  and  Thrust  Go.  v.  Chambers,  10  Wright,  490;  Anderson  v. 
Jackson,  16  Johns.  388.  If  it  was  the  intention  that  the  ownei's 
should  take  an  estate  for  life  with  remainder  over  to  '^  children  as 
heirs,"  then  '^ children"  is  equivalent  to  ^' heirs,"  and  the  rnle  in 
Slielhy's  case  will  aptply.  KeppUs  Appeal,  8  P.  F.  Smith,  211; 
PhgsicVs  Appeal,  14  Wright,  128;  NMs  Appeal,  id.  148;  Dodson 
V.  Ban,  10  P.  F.  Smith,  497. 


Anua  B.  Warmer  and  W.  H.  lAvingood,  for  appellees. 

Agnfw,  C.  J.  The  will  of  Jacob  Stondt  is  brought  before  us 
a  second  time,  in  the  hope  of  changing  our  opinion  upon  it.  That 
opinion,  though  expressed  in  a  short  per  curiam,  to  be  found  in  2 
W.  N.  C.  650,  was  maturely  formed.  Its  brevity  is  not  evidence  of 
want  of  examination,  but  of  the  necessity  of  condensation  where 
there  is  so  much  to  do.  The  able  arguments  of  the  counsel  for  the 
appellants  have  not  changed  our  deliberate  interpretation  of  the 
devise  to  John  Stoudt.  We  agree  with  all  said  upon  the  first 
expression  of  this  devise,  if  the  testator  intended  to  give  him  a  fee, 
and  used  the  word  "heirs"  in  its  legal  acceptation.  But  that  inten- 
tion is  the  pivot  of  the  question  and  must  be  carefully  gathered 
from  all  parts  of  the  will. 

The  first  point  of  notice  is,  that,  on  its  face,  it  appears  that  the 
will  was  not  written  by  a  learned  lawyer,  or  a  skillful  conveyancer. 
Hence  the  language  is  not  so  conclusive  of  intent  The  next  mat- 
ter is  the  evident  intent  of  the  testator  to  equalize  his  children  in 
a  general  way;  and  the  portion  of  John,  the  only  son,  is  much 
larger  than  those  of  his  sisters.  John  takes  his  "  large  farm  "  of 
three  hundred  acres,  the  grain  seeded  out,  and  all  farming  stock 
and  utensils;  Catharine,  two  parcels  containing  two  hundred  and 
twenty-five  acres,  and  pays  thereout  $4,300  to  her  sisters,  Sarah, 
Polly  and  Eburriet,  and  they  take  smaller  farms;  Sarah  one  hundred 
and  thirtyHBeven  acres,  PpUy  one  hundred  and  ten  acres  and  Harriet 
one  hundred  and  eighteen  acres.    All  the  personal  estate  is  thea 
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divided  equally  among  the  five  children,  John^  Oatliariiie>  Sarah, 
Polly  and  Harriet,  excepting  additional  to  Polly  and  Sarah,  t909 
and  $1,000.  It  is  thus  evident  that  the  charge  of  t4^^0  against 
Catharine's  land  was  to  prodace  equality  of  division,  the  children 
of  Catharine  taking  the  advantage  of  the  increased  size  of  her 
farm. 

With  this  exhibition  of  general  intent  we  come  ix»  the  special 
intent  of  the  testator,  as  to  the  quantity  of  estate  limited  to  hie 
children.  It  is  brought  out  clearly  in  the  fourth  and  second  items 
from  the  end  of  the  will.  The  fourth  is  in  these  words:  '^I  here- 
with make  known  and  declare  it  as  my  will  that  none*  of  my  afore- 
said children  shall  have  a  right  to  sell  or  assign  their  land  or  prop* 
erty  to  them  bequeathed  as  aforesaid;  neither  shall  they  have  a 
right  to  incumber  it  with  debts  or  liens,  but  the  lands  shall  remain 
free  for  their  children  or  heirs,  and  they,  my  mid  obildcen,  shall 
have  the  use,  income  and  profit  of  the  said  lands  and  farms  during 
their  life-time." 

Now  if  we  treat  the  word  "heirs  "in  the  princip^  devise  to 
John  Stoudt,  as  conclusively  descriptive  of  the  quantity  of  his 
estate,  the  entire  item  first  quoted  is  clearly  repugnant  and  nuga- 
tory. But  we  cannot  do  this  if,  by  any  proper  interpretation,  the 
items  can  be  reconciled.  To  hold  to  the  legal  and  technical  meaning 
of  the  word  *^  heirs,"  we  must  assume  that  the  testator  was  grossly 
ignorant  of  his  own  intent,  and  of  the  law  also,  when  he  came  to 
the  quoted  item.  If  this  item  contained  the  first  two  clauses  only, 
perhaps  we  might  reach  this  result,  for  then  we  should  have  only  a 
technical  term  interpreted  by  the  law  {CrisweirsAppealy  5  W rights 
268),  and  a  mere  attempt  to  clog  the  fee  with  illegal  conditions. 
But  when  we  reach  the  last  two  clauses  in  the  same  item,  equally 
parts  of  the  same  thought  and  expressed  unoflaiu,  we  perceive  we 
cannot  do  this  without  violating  a  clear  intent  of  the  testator  fully 
and  distinctly  expressed.  Thus  he  says,  without  break  in  the  sen- 
tence, **  But  the  lands  shall  remain  free  for  their  children  or  heirs." 
Here  we  have  the  clue  to  the  prohibition  against  alienation  and 
incumbrance.  Why  shall  they  not  alien  or  incumber?  Because, 
says  the  testator,  my  will  is,  the  estate  shall  remain  free  (unaflEected 
by  these  acts)  for  their  children.  It  is  argued  this  purpose  is 
defective,  for  grandchildren  would  not  take  if  a  parent  died>  before 
tiie  testator.  This  is  against  a  settled  rule  tiiat  "children"  will 
include  grandchildren  where  it  is  neeessaEj^  to?  serve  the  intent 


710  PENNSYLVANIA, 


Urich's  Appeal. 


of  the  testator.  Dickinson  v.  Lee,  4  Watts,  82;  Pemberton  y. 
Parke,  5  Binn.  601.  Various  readings  of  the  word  ** children" 
will  be  seen  in  the  citations  in  YarnaWs  Appeal,  20  P.  F.  Smith, 
341. 

This  clause  further  interprets  the  word  "heirs.**  Here  "chil- 
dren,** the  primary  word,  precedes  "  heirs,**  the  secondary,  and  tho 
latter,  as  the  alternative  of  the  former,  expresses  the  testator's  own 
thought.  Yet  this  clause  standing  alone  might  still  leave  the  inten- 
tion liable  to  some  contest.  But  it  is  followed  by  another  part  of 
the  same  united  sentence,  leaving  the  intent  free  of  all  doubt. 
Thus — ^^and  they,  my  said  children,  shall  have  the  use,  income  and 
profit  of  the  said  lands  and  farms  during  their  life-time.**  Here  we 
have  two  express  declarations  of  intent:  1.  The  subject  of  the 
children's  devise  is  clearly  defined  —  the  precise  interest  of  a  life- 
tenant  by  the  use,  income  and  profits  of  the  lands.  Thus  the 
usufructuary  interest  alone  is  given,  and  this  is  all  a  life-tenant  can 
take.  Not  content  with  defining  the  subject,  he  becomes  finally 
and  fully  explicit,  and  expressly  defines  the  term  or  duration  of  the 
estate  itself,  viz.:  '^during  their  life-time.'*  Now  the  full  mean- 
ing and  intent  of  the  testator  is  fully  developed  and  clearly  ex- 
pressed. His  own  children  shall  have  the  use,  income  and  profits 
of  the  lands  devised  for  life  only,  without  power  to  alien  or  incum- 
ber, in  order  that  these  lands  shall  remain  after  their  death  for 
their  children. 

Then  follows  the  item  next  to  the  last,  which  confers  a  power  u> 
dispose  by  will.  Here  comes  in  another  thought  of  the  testator, 
perfectly  natural  and  obvious.  Bemembering  that  one  daughter  is 
unmarried,  and  that  some  of  his  married  children  may  die  without 
leaving  children,  or  that  their  children  may  differ  in  merits  or  be 
unequally  provided  for,  and  that  he  has  just  prohibited  his  devisees 
from  enjoying  more  than  a  life-estate,  he  thinks  of  these  contin- 
gencies, and  now  gives  a  power  of  appointment  by  will ;  and  to 
express  this  intent  more  distinctly,  says,  "  to  take  effect  after  their 
decease.**  This  is  the  crowning  sheaf  of  his  intention,  and  shows 
that  he  did  not  intend  to  give  a  fee-simple  when  he  used  the  word 
"  heirs  "  in  the  principal  devise,  as  his  own  alternative  expression 
for  "children,"  or  possibly  with  a  vague  conjecture  of  its  meaning. 
If  he  used  it  in  a  general  way,  it  is  plain  he  clearly  defined  and 
restricted  it,  in  the  clause  we  have  been  considering,  and  the  rule  is 
that  between  repugnant  clauses  in  a  will  the  last  shall  govem* 
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Our  former  decispn  mast,  therefore,  stand,  with   these  further 
reasons  for  it 

Decree  of  the  Orphans'  Court  dismissing  the  petition  affirmed, 
with  costs  to  be  paid  by  the  appellants,  and  their  appeal  is  dis- 
missed. 

Appeal  dismissed. 


Sahdbbsok  y.  The  Penksylyania  Goal  Compakt. 

(B6  Peon.  St.  401.) 

Ifuiianee — cinruption  of  wcUer-coune. 

Tlie  plaintiff  puchaoed  a  tract  of  land  in  the  ooal  region,  and  erected  *  reel 
denoe  npon  it.  A  leading  inducement  to  the  parchaae  was  a  pare  moantaia 
Btream  of  water  running  through  the  land.  The  plaintiff  constructed  a  pond 
for  Bsh  and  ice  upon  it,  and  from  it  supplied  a  cistern,  a  ram,  and  a  tank  in 
the  attic  of  his  house.  Subsequently  defendants  opened  a  colliery  on  the 
stream  two  miles  above,  which  corrupted  the  water  and  spoiled  it  for 
plaintiif s  uses,  killed  fish  and  shrubbery,  corroded  the  pipes  and  compelled 
plaintiiPs  abandonment  of  the  water.  HM^  that  plaintiff  had  a  right  of 
action  therefor,  and  that  a  nonsuit  was  error.* 

TRESPASS.    The  opinion  states  the  facts.    Pkintiil  was  non- 
saited. 

A,  Bickeits,  for  plaintiff  in  error. 

Henry  M.  Hoyt  and  Andrew  T.  McClintock^  for  defendant  in 
error.  The  rightful  use  of  one's  land  may  cause  damage  to  another 
without  any  legal  wrong.  Haldeman  v.  Bruckhart^  9  Wright,  514; 
WheaOey  t.  Baugh,  1  Casey,  528;  Wihon  v.  Waddell,  L.  B.,  2  App. 
Oas.  95;  Snow  v.  Persons,  28  Vt  459  ;  Chaifield  v.  Wilson,  id.  49; 
South  BoyaUon  Bank  v.  Suffolk  Bank,  27  id.  505 ;  Mohan  t. 
Brown,  13  Wend.  261;  B.  R.  £  A.  Water  and  Mining  Co.  v.  N. 
Y.  Mining  Co.,  3  Cal.  327;  Broadbent  v.  Ravisbotham,  11  Ex.  602; 
Acton  y.  BlundM,  12  M.  ft  W.  324;  Chasemore  v.  Richards,  2  Hurl, 
ft  Norm.  168;  Oreenleafy.  Francis,  18  Pick.  117;  Neto  River  Co. 

*  Bee  Ja6(AB  ▼.  AUard  (IS  Vt.  SOB),  1  Am.  Bep.  881 ;  RIehmond  Mf-  Co.  ▼.  AUcntbe  Dt 
IiOffie 09.  (10 B.  1. 106),  U  Am.  Bep.  OBB;  Wtuhbumr,  CKtman  (84  Me.  108),  18  Am.  Bep. 
MB.  As  to  nuisance  by  briok  burntnirt  see  HueMnstfne**  ^Appeal  (70  Penn.  St.  108),  10  Am. 
Bep.  800 ;  Camphen  ▼.  Seaman  (03  N.  T.  608),  80  Am.  Bep.  607,  and  note,  680;  by  Jarring  ol 
maohlnery,  McKum  ▼.  See  (61 N.  T.  800),  10  Am.  Bep.  860 ;  by  oooklng  range,  Oradf  -r 
WahMrHIS  Ala.  881),  7  Am.  Kep.  608. 
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T.  Johnsofhy  2  E.  ft  E.  435;  Kauffman  t.  OriesmneTj  2  Oasey,  407; 
Martin  v.  Riddle,  id.  415. 

WooDWABP,  J.  In  the  year  1868  the  plain tifib  purchased  a 
tract  of  land  in  the  city  of  Scranton^  and  began  the  erection  of  a 
house  upon  it,  which  was  finished  in  the  year  1870.  Before  the 
purchase,  a  stream  of  water,  which  ran  through  the  land,  was  exam- 
ined by  Mr.  Sanderson,  who  traced  it  to  its  source.  It  appears 
from  his  testimony  that  the  existence  of  the  stream  was  a  leading 
inducement  to  the  plaintiffs  to  buy  and  build.  It  was  called  by 
some  of  the  witnesses  Meadow  brook,  and  was  of  an  average  width 
of  perhaps  seven  feet  throughout  the  distance  from  the  house  of 
the  plaintiffs  to  the  springs  from  which  it  flowed.  Mr.  Sanderson 
testified  that  when  he  traced  it  in  1868  the  water  was  perfectly 
pure.  Dams  were  built  across  it  for  the  purposes  of  a  fish  and  ice 
pond,  and  to  supply  a  cistern.  Water  was  caiTied  in  pipes  from  the 
cistern  to  a  ram,  and  thence  to  a  tank  in  the  attic  of  the  house. 

After  the  improvements  were  completed  the  defendants  estab- 
lished a  colliery  on  lands  belonging  to  them  along  the  stream,  and 
about  two  miles  above  the  land  of  the  plaintiff.  A  drift  was  first 
made  into  their  mine,  and  a  shaft  was  afterward  sunk.  The  water 
which  collected  in  the  drift,  as  well  as  that  pumped  by  powerful 
engines  from  the  shaft,  ran  into  Meadow  brook,  and  was  carried 
to  its  outlet  in  the  Lackawanna  river.  It  was  alleged  on  the  trial 
that  the  effect  of  the  mine-water  was  to  corrupt  the  water  of  the 
stream,  and  to  render  it  worse  than  worthless  for  any  domestic 
or  household  use.  There  was  evidence  that  the  fish  in  the  brook 
were  destroyed;  that  the  willows  along  the  banks  died;  that  the 
pipes  connecting  it  with  the  cistern,  the  ram  and  the  house,  were 
corroded  and  eaten  out;  that  the  water  became  unfit  for  domestic 
uses  as  early  as  1873,  and  that  its  use  for  all  purposes  was  aban» 
doned  in  1875.  After  the  evidence  of  the  plaintiffs  had  been  given, 
it  was  held  by  the  court  to  be  inadequate  to  warrant  or  support  a 
verdict,  and  a  nonsuit  was  directed. 

In  the  summary  disposition  that  was  made  of  the  cause,  sight 
appears  to  have  been  lost  of  some  distinctions  which  the  law  has 
settled,  and  a  mistake  seems  to  have  been  made  in  choosing  the 
class  of  precedents  that  were  followed.  The  water  in  the  mine  of 
the  defendants  was  in  the  ground  before  the  colliery  existed,  but 
the  drift  and  shaft  collected  it  in  such  volume,  and  the  mining^ 
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(^rations  made  its  ejection  necessary  in  such  a  direction  as  to  ren- 
der what  was  harmless  in  its  natural  state  a  source  of  material  dis- 
comfort, mischief  and  disaster.  Undoubtedly  the  defendants  were 
engaged  in  a  perfectly  lawful  business,  in  which  large  expenditures 
bad  been  made,  and  with  which  wide-spread  interests  were  con- 
nected. But  howeyer  laudable  an  industry  may  be,  its  managers 
are  still  subject  to  the  rule  that  their  property  cannot  be  so  used  as 
to  inflict  injury  on  the  property  of  their  neighbors.  "  Every  man," 
Lord  Teubo  observed,  in  Egerton  v.  Earl  Brownlow,  4  H.  L.  C. 
195,  ^' is  restricted  against  using  his  property  to  the  prejudice  of 
others."  The  invasion  of  an  established  right  will,  in  general, 
per  se,  constitute  an  injury  for  which  damages  are  recoverable,  for 
in  all  civil  acts  the  intent  of  the  actor  is  less  regarded  than  the 
consequences  to  the  party  sufl!ering.  Thus,  if  a  man  lop  a  tree, 
and  the  boughs,  ipso  invito,  fall  upon  another,  or  he  shoot  at  a  butt, 
and  hit  another  unawares,  an  action  lies.  So,  one  is  liable  who 
has  land  through  which  a  river  runs  to  turn  his  neighbor's  mill, 
and  lops  the  trees  growing  on  the  river  side,  and  the  loppings  impede 
the  progress  of  the  stream,  which  hinders  the  mill  from  working. 
Broom's  Leg.  Max.  366,  367.  To  render  a  particular  case  an 
exception  to  the  general  principles  controlling  the  exercise  of 
dominion  over  property  by  its  proprietor,  it  must  be  ascertained  to 
be  exceptional  in  its  surroundings  or  its  facts.  From  necessity  the 
principles  are  sometimes  relaxed.  They  do  not  apply  where  it  is 
impossible  to  gather  safe  facts  to  become  bases  for  safe  rules.  With 
respect  to  water  flowing  in  a  subterraneous  course,  it  has  been  held 
that  the  owner  of  land  through  which  it  flows  has  no  right  or  inter- 
est which  will  enable  him  to  maintain  an  action  against  an  owner 
who,  in  carrying  on  mining  operations  in  his  own  land,  in  the 
usual  manner,  drains  away  the  water  from  the  other's  land,  and 
lay  his  well  dry.  Acton  v.  Blundell,  12  M.  &  W.  324;  Haldeman  v. 
Bruckhart,  9  Wright,  514,  and  Wkeatley  v.  Baugh,  1  Casey,  528, 
were  ruled  in  the  same  way.  So,  rights  and  liabilities  in  respect 
of  artiflcial  streams,  when  first  flowing  on  the  surface,  are  in  some 
particulars  distinct  from  those  respecting  natural  streams  so  flowing. 
They  are  distinct  at  least  to  the  extent  that  the  user  of  the  ease- 
ment of  sending  on  the  water  of  an  artificial  stream  to  the  land  of 
a  neighbor,  is  no  evidence  that  the  land  from  which  the  water  is 
sent  has  become  subject  to  the  servitude  of  being  bound  to  send  it 
on.  Gaved  v.  Martin,  19  C.  B.  (N.  S.)  732.  Perhaps  Smitli  v. 
Vol.  XXVII  —  90 
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Kenrichy  7  C.  B.  515,  may  be  classed  as  an  exceptional  case  also  in 
its  circumstances,  although  as  a  precedent  it  will  probably  prove 
of  doubtful  value.  It  was  held  there  that  each  of  two  owners  of 
adjoining  mines  has  a  natural  right  to  work  his  own  mine  in  the 
manner  most  convenient  and  beneficial  to  himself  although  the 
natural  consequence  may  be  that  some  prejudice  will  accrue  to  the  \ 

owner  of  the  adjoining  mine. 

But  except  where  it  is  qualified  by  the  existence  of  peculiar  con- 
ditions, the  duty  of  the  owner  of  property  is  defined  by  the  maxim 
%ic  uiere  tuo  ut  cUienum  non  ladas.  Can  it  be  said,  as  a  ooncln- 
eion  of  law,  that  the  duty  of  these  defendants  is  qualified  by  such 
conditions?  They  created  an  artificial  water-course  from  their  mine 
to  Meadow  Brook.  The  plaintiff  insistad  that  the  act  resulted  in 
grave  injury  to  them.    Why  ought  not  the  jury  to  have  been  left  f 

to  determine  the  truth  or  falsity  of  their  allegation  ?  It  was 
declared  in  Oaved  Y.Martin,  supra,  thvkt  if  the  water  in  an  artificial 
stream,  when  brought  to  the  surface,  is  made  to  fiow  on  the  land 
of  a  neighbor  without  his  consent,  it  is  a  wrong  for  which  the  party 
causing  it  so  to  fiow  is  liable.  If  a  man  brings  or  uses  a  thing  of 
a  dangerous  nature  on  his  own  land,  he  must  keep  it  at  his  own 
peril,  and  is  liable  for  the  consequences  if  it  escapes  and  does  injury 
to  another.  Jones  v.  Festiniog,  L.  B.,  3  Q.  B.  736.  ^^The  person 
whose  grass  or  com  is  eaten  down  by  the  escaping  cattle  of  his 
neighbor;  or  whose  mine  is  fiooded  by  the  water  from  his  neighbor's 
reservoir  (Harrison  v.  Oreai  Northern  West  Railway  Co,,  3  H.  ft 
0.  238),  or  whose  habitation  is  made  unhealthy  by  the  fumes  and 
noisome  vapors  of  his  neighbor's  alkali  works  {St.  Helenas  Smelting 
Co.  V.  Tipping,  11  H.  L  Gas.  642),  is  damnified  without  any  fault 
of  his  own,  and  it  seems  but  reasonable  and  just  that  the  neighbor 
who  has  brought  something  on  his  own  property  which  was  not 
naturally  there,  harmless  to  others  so  long  as  it  was  confined  to 
his  own  property,  which  he  knows  will  be  mischievous  if  it  gets 
on  his  neighbor's,  should  be  obliged  to  make  good  the  damage 
which  ensues  if  he  does  not  succeed  in  confining  it  to  his  own 
property .  "  Fletcher  v.  Rylands,  L.  B.,  1  Ex.  265.  In  an  elaborate 
and  carefully  considered  opinion  in  Mason  v.  Hill,  5  B.  ft  A.  1, 
Denman,  C.  J.,  held  that  the  possessor  of  land  through  which 
a  natural  stream  runs,  has  the  right  to  the  advantage  of  that 
stream  fiowing  in  its  natural  course,  not  inoonsistent  with  a  simi* 
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lar  right  in  the  proprietors  of  the  land  above  and  below  ;  and  that 
neither  can  any  proprietor  above  diminish  the  quantity  or  injure 
the  quality  of  the  water^  nor  can  any  proprietor  below  throw  back 
the  water  without  his  license  or  gi*ant  It  was  one  of  the  fea- 
tures of  that  case  that  the  water  which  the  defendant  had  the  right 
to  use,  subject  to  the  duty  of  returning  it,  was  heated  when  it  was 
returned  to  the  stream,  and  the  jury  had  assessed  damages  for  that. 
The  chief  justice  said  in  entering  judgment:  *'  as  to  the  right  to 
recover  for  the  injury  sustained  by  the  water  being  returned  in  a 
heated  state,  there  can  be  no  question."  In  Wood  v.  SuicUffe,  16 
Jur.  75,  and  8  Eng.  L.  ft  Eq.  217,  an  injunction  was  granted  to 
restrain  the  defendant,  against  whom  a  recovery  had  been  had  at 
law,  from  pouring  dye-wares^  dye-liquors,  madder,  indigo  or  potash 
into  a  channel  that  connected  his  dye-works  with  a  stream  called 
the  '^  Bowling  Beck,"  on  which,  below  the  works,  the  cotton-mill 
of  the  plaintiffs  was  situated,  and  in  the  use  of  the  water  of  which 
they  claimed  prescriptive  rights.  "  I  am  satisfied  from  the  evi- 
dence," the  vice-chanceller  remarked,  in  the  course  of  his  opinion, 
''that  to  some  considerable  extent,  the  pollution  of  this  stream  is 
inevitable,  and  that  no  court  of  law,  or  court  of  equity,  nor  all  the 
courts  in  the  world,  except  there  were  a  power  of  removing  all  that 
mass  of  human  beings  which  now  congregate  about  its  banks,  ever 
could  restore  it  to  the  state  in  which  it  once  was.  But  still  it  does 
not  follow,  bcause  there  be  a  certain  degree  of  pollution,  which 
cannot  be  very  accurately  measured,  and  which  is  inevitable,  that 
therefore  everybody  has  a  right  to  pollute  the  stream  by  pouring 
in  immense  quantities  of  filth  and  pollution  from  his  own  works, 
to  make  it  ten  thousand  times  worse."  Pennington  v.  Brinsop 
Hail  Coal  Company ,  5  Gh.  Div.  769,  was  a  case  where  an  injunction 
was  granted  to  restrain  the  defendants  from  pumping  water  from 
their  colliery  into  Borsdane  Brook,  by  which  the  water  in  use  for 
the  cotton-mill  of  the  plaintiffs  had  been  corrupted.  While  their 
claim  included  the  assertion  of  a  prescriptive  right  it  was  discussed 
mainly  in  view  of  the  position  of  plaintiffs  as  sub-riparian  owners, 
by  the  justice  who  granted  the  injunction.  In  answer  to  the  sug- 
gestion that  in  lieu  of  the  remedy  sought,  damages  should  bo 
awarded,  it  was  said  that  ''the  rights  of  the  plaintiffs  as  riparian 
ownei-s  are  not  limited  to  their  present  modes  of  enjoyment  It  was 
impossible  to  foresee  what  modes  they,  or  their  successors  in  title, 
may  resort  to,  or  the  extent  of  damages  which  would  be  compen- 
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sation  for  the  injury  which  the  coutinued  pollution  might  cause  to 
such  new  modes  of  enjoyment"  While  a  right  by  prescription 
was  the  main  element  of  the  title  of  the  plaintiffs  to  a  decree  in 
Wood  v.  Sutliffe,  and  a  partial  element  in  the  title  of  the  plaintiff 
in  Pennington  v.  Brinksop  Hall  Coal  Company,  it  did  not  enter  at 
all  into  the  consideration  of  Mason  t.  Hill.  There,  indeed,  it  was 
expressly  put  aside.  "  We  do  not  wish,"  the  chief  justice  declared, 
**  to  rest  a  judgment  for  the  plaintiff  on  this  narrow  ground. "  Pen" 
nington  t.  The  Coal  Company  was  decided  so  lately  as  last  May,  and 
it  would  seem  that  in  England  this  branch  of  the  law  has  been  defi- 
nitely and  firmly  settled. 

And  the  question  is  by  no  means  a  fresh  one  in  PennsyWania. 
In  Barclay  v.  The  Commonwealth^  I  Casey,  503,  the  defendant  had 
been  convicted  of  a  nuisance  in  the  Quarter  Sessions  of  Bedford,  f 

in  permitting  the  wash  and  waste  from  his  barnyard  to  escape  into 
the  springs  dedicated  by  the  Penns  to  the  use  and  benefit  of  the 
inhabitants  of  the  town  of  Bedford.  In  this  court,  the  judgment 
was  reversed  for  an  irregularity  in  the  sentence,  but  the  conviction 
was  approved.  The  Little  Schuylkill  Navigation  Company,  7  P.  F. 
Smith,  142,  was  an  action  to  recover  damages  for  injury  to  the 
plaintiff's  forge-dam  in  the  Little  Schuylkill  river,  caused  by  the 
throwing  of  coal  dirt,  slate  and  loose  earths  into  the  channel  of  the 
stream  by  the  servants  t;nd  employees  of  the  defendants.  The 
refuse  matter  was  carried  down  the  river  by  the  action  of  the  water, 
and  deposited  in  the  dam.  Other  persons  were  shown  to  have  cast 
the  refuse  of  their  mines  into  the  water,  and  the  court  below  had 
charged  in  substance  thac  the  defendants  were  liable  for  the  com* 
bined  results  of  all  the  deposits  This  instruction  raised  the  main 
question  on  the  writ  of  error.  It  was  held  here  that  the  liability 
of  the  defendants  began  with  their  act  on  their  own  land,  and  was 
wholly  separate  and  independent  of  concert  with  others  ;  and  that 
their  tort,  having  been  several  when  committed,  did  not  become 
joint  because  its  consequences  united  with  the  oonsequences  of  the 
acts  of  others.  But  it  was  not  suggested  that  under  any  theory  or 
doctrine  of  public  policy,  the  defendants  had  the  right  to  use  the 
river-bed  as  a  dumping-ground  for  the  rubbish  of  their  mines.  The 
corruption  of  the  water  was  not  alleged,  it  is  true,  but  it  is  not 
readily  apparent  how  a  principle  could  be  sound  that  would  justify 
the  destruction  of  tbe  water  of  a  running  stream  for  one  purpoee» 
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and  not  justify  the  destraction  of  its  ases  by  the  same  or  a  similar 
agency  for  all  purposes  whatever. 

In  the  argument  here,  the  ground  was  distinctly  taken  that  im- 
mense public  and  private  interests  demand  that  the  right,  which 
the  defendants  exercised  in  ejecting  the  water  from  their  mine, 
should  have  recognition  and  be  established.  It  was  said  that  in  more 
than  a  thousand  collieries  in  the  anthracite  regions  of  the  State  the 
mining  of  coal  can  only  be  carried  on  by  pumping  out  the  percolat- 
ing water  which  accumulates  in  every  tunnel,  slope  and  shaft,  and 
which,  when  brought  to  the  surface,  must  find  its  way  by  a  natural 
flow  to  some  surface  stream.  It  was  urged  that  the  law  should  be 
adjusted  to  the  exigencies  of  the  great  industrial  interests  of  the 
Commonwealth,  and  that  the  production  of  an  indispensable  min- 
eral, reaching  to  the  annual  extent  of  twenty  millions  of  tons,  should 
not  be  crippled  and  endangered  by  adopting  a  rule  that  would  make 
colliers  answerable  in  damages  for  corrupting  a  stream  into  which 
mine- water  would  naturallv  run.  These  are  considerations  that  are 
entitled  to  bi3  well  weighed.  In  the  trial  of  questions  like  this 
before  a  jury,  they  ought  to  be  kept  steadily  in  view.  The  pro- 
prietors of  largo  and  useful  interests  should  not  be  hampered  or 
hindered  for  frivolous  or  trifling  causes.  For  slight  inconveniences 
or  occasional  annoyances  they  ought  not  to  be  held  responsible,  and 
in  dealing  with  such  complaints  juries  should  be  held  with  a  steady 
hand.  Only  when  some  material  and  appreciable  injury  has  been 
sustained  should  a  recovery  of  damages  against  them  bo  allowed. 
But  there  must  be  one  rule  of  law  maintained  for  all  men,  and  by 
that  rule  all  men's  rights  must  be  tried  and  tested.  The  view,  so 
earnestly  and  ably  presented  by  the  counsel  here,  was  pressed  upon 
Mr.  Justice  MELLOB,in  the  trial  of  8L  Helenas  Smelting  Co,  v.  Tij^ 
ping,  11  H.  L.  Cas.  642,  a  precedent  in  every  way  of  interest  and 
value.  After  the  verdict  a  motion  for  a  new  trial  was  heard  and 
refused  .by  the  Court  of  Queen's  Bench,  and  on  review  in  the  Ex- 
chequer Chamber,  and  afterward  in  the  House  of  Lords  the  judg- 
ment was  affirmed.  In  charging  the  jury  the  judge  used  this 
language:  "  The  defendants  say,  *If  you  do  not  mind,  you  will  stop 
the  progress  of  works  of  this  kind.'  I  agree  that  that  is  so,  because, 
no  doubt,  in  the  oonnty  of  Lancaster,  above  all  other  counties,  where 
great  works  have  been  created  and  carried  on — ^works  which  are  the 
means  of  developing  the  national  wealth — you  must  not  stand  on 
extreme  rights,  and  allow  a  person  to  say,  '  I  will  bring  an  action 
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against  you  for  this,  that,  and  so  on.'  Business  could  not  go  on  if 
that  were  so.  Every  thing  must  be  looked  at  from  a  reasonable 
point  of  view;  therefore,  the  law  does  not  regard  trifling  and  small 
inconveniences,  but  only  regards  essential  inconveniences;  injuries 
which  sensibly  diminish  the  comfort,  enjoyment  or  value  of  the 
property  which  is  affected."  In  another  part  of  the  same  lucid 
charge  the  jury  were  instructed  that  ''if  a  man  by  any  act,  either 
by  the  erection  of  a  lime  kiln,  or  copper  works,  or  any  ^ork  of  that 
description,  sends  over  his  neighbor's  land  that  which  is  noxious 
and  hurtful,  to  an  extent  which  sensibly  diminishes  the  comfort 
and  value  of  the  property,  and  the  comfort  of  existence  on  that 
property,  that  is  an  actionable  injury."  The  conse.quences  that 
would  flow  from  the  adoption  of  the  doctrine  contended  for  could 
be  readily  foretold.  Relaxation  of  legal  liabilities  and  remission  of 
legal  duties  to  meet  the  current  needs  of  great  business  organiza- 
tions, in  one  direction,  would  logically  be  followed  by  the  same 
relaxation  and  remission,  on  the  same  grounds,  in  all  other  direc- 
tions. One  invasion  of  individual  right  would  follow  another,  and 
it  might  be  only  a  question  of  time  when,  under  the  operations  of 
even  a  single  colliery,  a  whole  country  side  would  be  depopulated. 

Paxson,  J.,  dissented. 

Judgment  reversed  and  procedendo  awarded. 


Gektbal  Railboad  of  New  Jebsey  y.  Orebk. 

(86  Benn.  St.  tf7.) 
Statutory  eondrueUon — penalty — MtitfactUm, 

A  Btatate  imposed  a  penalty  on  any  railroad  company  which  should  exdode 
any  person  or  persons  from  any  particalar  car  on  account  of  race  or  color, 
and  BDbjected  the  employees  ofTending  to  fine  and  imprisonment.  A  man 
and  his  wife,  colored  persons,  were  excluded  from  a  car  by  the  same 
employee  at  the  same  time.  HM,  but  a  single  offense,  and  that  a  reoovefj 
by  the  man  and  his  wife  in  right  of  the  wife  barred  a  recovery  in  his  own 
right    (5m  note^  p.  722.) 


D 


EBT  for  a  penalty.    The  opinion  states  the  facts.    Phintifl 
had  judgment. 


Stanley  Woodward^  for  plaintiff  in  error. 


MABGH  TEBM,  187&  719 

Centnl  Bailraad  of  New  Jeney  ▼.  Qieen. 
Wm.  H.  McCartney y  for  defendant  in  error. 

Paxson,  J.  The  plaintiff  below  brought  an  action  of  debt  to 
recover  the  penalty  of  $500  under  the  first  section  of  the  act  of 
22d  March,  1867,  Pamph.  Ij.  38,  for  excluding  him  from  a  particu- 
lar car  of  the  defendant  corporation.  It  was  alleged  by  the  plaintiff 
that  himself  and  wife  were  prevented  from  entering  one  of  the  pas- 
senger cars  of  the  defendant,  at  Wilkesbarre,  on  the  26th  of 
December,  1873,  by  one  of  the  employees  of  the  company,  and 
compelled  to  take  another  passenger  car  of  the  same  train  in  order 
to  proceed  to  their  home,  a  distance  of  two  miles.  There  was 
neither  allegation  nor  proof  that  the  car  they  were  compelled  to 
enter  was  inferior  in  any  respect  to  the  one  from  which  they  were 
excluded,  nor  that  it  was  a  car  set  apart  for  colored  people.  It  was 
contended,  however,  that  they  were  not  allowed  to  enter  the  par- 
ticular car  by  reason  of  their  color,  and  the  jury  have  established 
this  fact  by  their  verdict.  The  case  comes  up  to  us  upon  the  single 
question  whether  a  former  verdict  and  judgment  in  a  suit  brought 
by  the  plaintiff  and  his  wife  in  right  of  the  wife,  for  the  same  act 
of  exclusion,  is  a  bar  to  this  suit.  The  court  below  held  that  the 
former  recovery  was  not  a  bar,  upon  the  principle  that  the  act  of 
the  company's  employee  in  refusing  to  allow  the  plaintiff  and  his 
wife  to  enter  a  particular  car  was  in  the  nature  of  a  tort,  and  that 
either  or  both  could  recover  for  an  injury  resulting  therefrom. 

If  this  were  an  action  to  recover  damages  resulting  from  per- 
sonal injuries,  occasioned  by  the  act  of  the  company's  servant,  the 
reasoning  of  the  learned  judge  would  not  be  inaccurate.  In  such 
case  a  verdict  in  favor  of  the  wife  for  injuries  sustained  by  her, 
would  be  no  answer  to  a  suit  by  the  husband  for  injuries  sustained 
by  him.  It  was  not  an  action  for  damages  at  all.  It  is  not  even 
contended  that  any  damages  were  sustained.  The  action  is  for  the 
penalty  imposed  by  the  legislature  upon  railroad  companies,  who 
should  compel  colored  people  to  ride  in  a  particular  car.  The 
object  of  the  act  was  to  punish  such  corporations  for  making  such 
distinction.  The  exclusion  of  the  plaintiff  and  his  wife  was  a  single 
act.  done  at  the  same  time  and  by  the  same  person.  To  punish 
the  company  twice  for  the  same  act  would  be  unreasonable,  and 
against  the  spirit  and  meaning  of  the  act  of  assembly.  This  ia 
plain  from  an  examination  of  the  second  section,  which  provides: 
^*  That  any  agent,  conductor  or  employee  of  any  railroad  or  railway 
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corporation  within  the  Commonwealth,  who  shall  exclude,  allow  to 
be  excluded,  or  assist  in  the  exclusion  from  any  of  their  cars  set 
apart  for  the  accommodation  of  passengers,  any  person  or  persons, 
on  account  of  color  or  race,  or  who  shall  refuse  to  carry  such  person 
or  persons  on  account  of  color  or  race,  or  who  shall  throw  any  car 
or  cars  from  the  track,  thereby  preventing  persons  from  riding, 
shall  be  deemed  guilty  of  a  misdemeanor,''  etc.  Thus  we  have  two 
sections  relating  to  this  subject,  the  first  imposing  a  penalty  of 
$500  upon  any  company  which  shall  exclude  any  person  or  persons 
by  reason  of  color  or  race  from  any  particular  car,  or  which  shall 
allow  it  to  be  done  by  any  agent,  conductor  or  employee,  and  the 
second  punishing  by  fine  and  imprisonment  any  agent,  conductor 
or  employee  who  shall  be  guilty  of  such  act.  It  certainly  could 
not  be  seriously  contended  that  the  employee  by  whom  the  plain- 
tiflf  and  his  wife  were  excluded  could  be  twice  prosecuted  and  con- 
victed under  the  second  section.  It  was  a  single  act,  and  when 
once  punished  according  to  law  he  could  not  be  punished  again. 
So  under  the  first  section,  the  company,  after  having  once  paid  the 
penalty  for  their  unlawful  act,  cannot  be  called  upon  to  pay  it 
again.  And  this  because  the  penalty  is  given  by  way  of  punish- 
ment to  the  offender,  rather  than  by  way  of  compensation  to  the 
party  aggrieved.  For  any  injury  he  may  have  sustained  he  would 
have  his  right  of  action  independent  of  the  penalty,  and  I  do  not 
see  that  he  would  be  bound  thereby.  The  fact  that  several  persons 
may  be  aggrieved  by  the  commission  of  a  single  offense  affords  no 
ground  to  justify  an  inference  that  each  may  have  his  suit  for  the 
penalty  imposed  upon  its  commission,  where  the  plain  object  of  the 
law  is  to  punish  or  repress  a  public  wrong  rather  than  to  compen* 
sate  a  private  injury.  The  penalty  imposed  by  the  act  is  so  dis- 
proportioned  to  any  supposable  injury  in  any  ordinary  case  that 
we  are  bound  to  presume  it  was  intended  as  a  police  regulation  for 
the  management  of  railroads,  and  to  have  been  induced  from  mo* 
tives  of  public  policy.  Indeed  this  clearly  appears  from  the  title 
of  said  act,  which  describes  it  as  ''an  act  making  it  an  offense  for 
railroad  corporations  within  this  Oommonwealth  to  make  any  dis- 
tinction with  their  passengers  on  account  of  race  or  color,  and  pun- 
ishing said  corporations,  and  their  agents  and  employees,  for  the 
commission  of  such  offense.''  We  cannot  give  a  loose  construction 
to  an  act  so  severely  penal  as  this.  Had  the  legislature  intended 
to  give  an  action  to  each  person  aggrieved  by  a  single  act  of  an  em- 


1 
.1 


MARCH  TERM,  1878.  721 

Cential  Railroad  of  New  Jersey  r.  Green. 

ployee  of  the  company,  it  woald  probably  have  used  appropriate 
language  to  express  such  intent,  and  said  any,  or  each,  or  every 
person  aggrieved,  shall  have  his,  her  or  their  action,  etc.  On  the 
contrary,  we  have  an  offense  defined,  which,  by  the  terms  of  the  act, 
may  be  committed  against  one  or  several  persons,  and  an  action  of 
debt  for  the  penalty  given,  to  "  the  person  thereby  injured  or  ag- 
grieved.*' Again,  the  statute  gives  but  $500  for  the  exclusion  of 
any  person  or  persons  from  the  car.  How  then  can  it  be  possible 
for  a  single  act  to  recover  a  double  penalty?  I  do  not  think  it 
necessaiy  in  so  plain  a  case  to  incumber  this  opinion  with  any  ex- 
tended citiition  of  authority,  especially  in  view  of  the  fact  that  it 
must  be  decided  to  a  great  extent  upon  the  proper  meaning  and 
construction  of  the  act  of  assembly.  Yet  the  case  of  Hill  v.  Wil' 
Hams,  14  S.  &  R.  287,  is  so  like  this  in  principle  that  a  brief  refer- 
enee  to  it  may  not  be  unprofitable.  There  the  action  was  against 
a  justice  of  the  peace  to  recover  the  penalty  of  fifty  pounds  under 
the  act  of  14th  of  February  1729-30  (1  Sm.  Laws,  180),  to  prevent 
clandestine  marriages.  Both  of  the  jmrties  joined  in  marriage  by 
the  justice  were  minors.  The  father  of  the  female  infant  brought 
his  action  under  the  statute  and  recovered.  Subsequently  the 
father  of  the  male  infant  brought  a  similar  suit  against  the  jus- 
tice, and  it  was  held  that  but  one  penalty  could  be  recovered,  and 
that  the  first  judgment  was  a  bar  to  the  second  suit.  It  was  said 
by  TiLGHMAN,  C.  J.,  in  delivering  the  opinion  of  the  court :  "The 
object  of  the  law  was  not  so  much  to  make  a  compensation  to  the 
injured  parents  (for  in  many  cases  fifty  pounds  would  be  no  com- 
pensation), as  to  deter  all  persons  from  being  accessory  to  these 
clandestine  marriages.  For  this  purpose  a  certain  penalty  was 
thought  to  be  the  best  remedy,  and  a  penalty  in  money  being  in- 
flicted, no  person  was  so  proper  to  receive  it  as  the  party  grieved, 
if  he  thought  it  advisable  to  sue  for  it.  But,  if  he  declined  suing 
for  the  penalty,  I  see  nothing  to  hinder  him  from  suing  for  dama- 
ges under  the  original  act.  Penal  laws  should  be  held  to  a  strict 
construction,  and  it  would  certainly  require  very  clear  expressions 
to  double  the  penalty.  The  argument  in  favor  of  a  double  penalty 
is  founded  on  the  expressions  in  the  second  section,  "  he  shall  for- 
feit the  sum  of  fifty  ponnds,  to  be  recovered  by  the  person  or  per- 
sons grieved."  But  what  is  to  be  recovered?  The  sum  of  fifty 
pounds  and  no  more,  for  no  other  sum  is  mentioned.  The  word 
"  persons  "  is  often  applicable  to  one  party.  For  instance,  a  minor 
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may  have  several  guardians  or  several  masters  who  are  in  partner-  . 

ship.  In  such  cases  all  the  guardians  or  both  the  masters  may 
bring  suit  as  one  party.  But  if  the  word  ** persons  "  is  applied  to 
a  case  like  the  present,  where  the  parents  of  both  man  and  woman 
are  grieved  by  the  marriage,  it  is  much  more  reasonable  to  say  that 
both  may  join  in  the  action  and  ^hare  the  penalty,  than  that  the 
justice  shall  pay  one  hundred  pounds,  when  the  law  has  said  that 
he  shall  pay  fifty  pounds."  The  inclination  of  the  courts  against 
multiplying  penalties  is  strong.  OommontoeaUh  v.  Borden,  11  P. 
F.  Smith,  272  ;  Hardy  man  v.  WIii  taker,  2  East,  573  ;  The  King 
V.  Bleasdale,  4  Term  Rep.  809  ;  Pike  v.  Madhury,  12  ST.  H.262; 
Beadlesion  v.  Sprague,  6  Johns.  101.  We  need  not  parsne  the 
subject  further.  We  are  of  opinion  that  it  was  error  to  decline  to 
affirm  the  first  and  second  points  of  the  defendants.  Each  of  said 
points  should  have  been  affirmed  without  qualification. 

Judgment  reversed. 
Gordon,  J.,  dissented. 

Note  bt  thb  Reportkr.  In  iSburgis  y,  Spofford,  46  N.  T.  448,  It  was  held  that  a 
statute  givlnff  to  commissioners  of  pilots  a  penalty  of  $100  s^rainst  any  person  em- 
ploying an  unlicensed  pilot,  authorizes  the  recovery  of  only  one  penalty  s^lnst  ooe 
person  employing  one  such  pilot,  although  he  wss  employed  on  numerous  ships.  The 
court  said  :  "  Tt  does  not  say  for  each  employment,  nor  for  each  offense,  nor  for  each 
ship  unlawfully  piloted.  Penal  statutes  are  to  be  construed  strictly,  and  the  language 
will  Justify  the  construction  that  but  a  single  penalty  is  incurred  for  aU  of  the  alleged 
unlawful  acts  of  the  party  prior  to  the  commencement  of  the  action.  *  All  peraona 
employing '  are  liable,  whether  the  unlicensed  person  employed  piloted  one  or  Afty 
ships.  It  is  still  but  an  employment.  Washburn  v.  Mclnroy,  7  Johns.  1S4;  T^anyY, 
2M008, 13  id.  253.  Prosecutions  for  aggregated  penalties  should  not  be  encouraged. 
Penalties  are  often  incurred  inadvertently,  or  under  a  claim  of  right,  and  If  the  prose- 
cution is  promptly  Instituted  for  a  single  offense,  it  operates  as  a  salutary  warntnc 
to  discontinue  the  practice,  or  acts  complained  of,  while  delay  may  be  regarded  as  an 
acquiescence  in  the  right  of  the  party  to  perform  the  acta'* 

In  Fisher  v.  N.  F.,  etc.,  i{.  R.  Co. ,  46  N.  Y.  644,  the  statute  providing  that  any  railroad 
which  should  ask  and  receive  a  greater  rate  of  fare  than  that  allowed  by  law,  should 
forfeit  fifty  dollars,  etc.  Held,  that  only  one  penalty  could  be  recovered  for  all  acta 
committed  before  the  commencement  of  the  action .  This  was  based  on  the  omission 
of  the  words  "  for  each  and  every  offense."  The  court  regarded  the  penalty  not  as  a 
satisfaction  for  the  injury,  but  to  enable  the  party  to  prosecute  and  recover  costs,  to 
Indemnify  him  against  expense,  and  to  serve  as  an  effectual  warning.  Counsel 
referred  to  Deyo  v.  Rood,  3  Hill,  527,  where  by  similar  language  a  penalty  was  Inflicted 
for  violation  of  the  excise  act,  but  the  court  distinguished  it  on  the  ground  that  a  sub- 
sequent section  provided  that  the  penaitiea  might  be  recovered  by  the  overseers  of  the 
poor,  thus  showing  the  design  to  impose  a  penalty  and  provide  for  Its  recovery  for 
every  offense. 

In  Suydam  v.  Smith,  52  N.  T.  888,  the  question  was  on  the  application  of  the  words 
**  for  each  offense,"  In  the  statute,  and  they  were  held  to  apply  to  and  authorise  suo- 
oesslve  offenses  and  recoveries. 
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(86  Penn.  St.  486.) 

LUnfor  mrviee$  —  loaiver  —  agreement  on  amoutU, 

One  with  whom  materials  are  left  for  manufaetare  has  a  lien  on  them  for  his 
work;  sach  lien  is  not  waived  hy  a  special  agreement  for  the  amount  to  be 
paid  for  the  work;  and  replevin  cannot  be  maintained  for  such  manufa<y 
tured  materials  antil  payment  or  tender  of  the  charges. 

REPLEVIN.      The  opinion  states  the  facts.      Plaintiff   had 
judgment. 

B,  M,  Boyer  and  J.  Wright  Apple,  for  plaintiff  in  error. 

James  Boyd,  for  defendant  in  error. 

Woodward,  J.  In  the  fall  of  1872,  Sellers  &  Badey,  the  plain- 
tiffs below,  entered  into  an  agreement  with  Mathias,  the  defendant, 
to  furnish  him  with  tobacco  at  prices  that  were  specified.  This 
tobacco  was  to  be  worked  ap  by  the  defendant  into  cigars  of  such 
kinds  and  brands  as  the  plaintiffs,  from  time  to  time,  should  desig-^ 
nate.  Fixed  prices  for  the  manufacture  of  the  cigars,  according 
to  their  quality,  were  to  be  allowed,  and  advances  were  to  be  made 
by  the  plaintiffs  to  the  defendant  for  stamps  and  wages  as  the  work 
should  be  done  and  the  cigars  be  delivered. 

On  the  6th  of  November,  1873,  the  defendant  had  manufactured 
90,000  cigars,  which  were  in  his  possession.  The  stamps  for  them 
were  procured  and  paid  for  by  the  plaintiffs,  who  alleged  at  the  trial 
that  an  agreement  was  then  made  with  the  defendant  by  which  they 
were  to  take  them  away  when  stamped,  and  a  full  and  final  settle- 
ment was  afterward  to  be  made.  Under  this  agreement  the  plain- 
tiffs insisted  that  the  right  the  defendant  possessed  to  retain  the 
cigars  as  security  for  the  balance  due  for  their  manufacture  had 
been  waived.  There  was  conflicting  evidence  on  this  branch  of  the 
case,  the  defendant  denying  the  existence  of  the  supplementary 
agreement.  The  question  was  one  of  fact  for  the  jury,  but  it  does 
not  appear  to  have  been  submitted.  As  the  court  held  that  the 
defendant  was  not  in  any  event  entitled  to  a  lien,  it  became  unim- 
portant to  ascertain  whether  it  had  or  had  not  been  waived. 
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When  the  jeplevin  issued,  the  balance  of  the  account  of  the  plain- 
tiff against  the  defendant  was  12,585.4:0.  This  sum  included  $450 
paid  for  stamps  on  the  6th  of  November,  1873,  and  $54.65  paid  to 
the  sheriff,  apparently  for  expenses  in  the  action.  The  value  of  the 
90,000  cigars  the  defendant  had  made  was  shown  by  the  testimony 
to  be  $2,820.  Including  in  the  charges  against  him  the  $54.65 
paid  to  the  sheriff,  there  was  due  to  the  defendant,  therefore,  the 
earn  of  $234.60.  Suit  was  brought  without  payment  or  tender  of 
the  amount,  and  the  court  charged  at  the  trial  that  the  existence 
of  a  balance,  for  work  done  in  manufacturing  the  cigars,  did  not 
defeat  the  right  of  the  plaintiff  to  maintain  the  action. 

It  has  long  been  a  settled  rule  of  the  common  law,  that  goods 
deposited  with  a  trademan  or  artisan  for  manufacture  or  repair,  are 
subject  for  the  work  done  on  them  to  a  specific  lien.  Thus,  a  tailor 
who  has  made  a  suit  of  garments  out  of  the  cloth  delivered  to  him, 
is  not  bound  to  deliver  the  suit  to  his  employer  until  he  is  paid  for 
liis  services.  Neither  is  a  ship  carpenter  bound  to  restore  the  ship 
vrhich  he  has  repaired;  nor  a  jeweller  the  gem  which  he  has  set,  or 
the  seal  which  he  has  engraved;  nor  an  agistor  the  horse  which  he 
has  taken  on  hire,  until  their  respective  compensations  are  paid. 
Story  on  Bailments,  §  440,  and  the  cases  there  cited.  Though  the 
right  of  lien  probably  originated  in  those  cases  in  which  there  wag 
an  obligation,  arising  out  of  the  public  employment,  to  receive  the 
goods,  it  is  not  now  confined  to  that  class  of  persona  A  particular 
lien  is  given  by  the  common  law  to  any  one  who  takes  property  in 
the  way  of  his  trade  or  occupation,  to  bestow  labor  and  expense 
upon  it  And  it  exists  equally  whether  there  be  an  agreement  to 
pay  a  stipulated  price,  or  only  an  implied  contract  to  pay  a  reason- 
able price.  2  Kent's  Com.  635.  It  was  said  by  Holboyd,  J.,  in 
Craioahay  v.  Homfray^  4  Barn.  &  Aid.  50,  that  the  principle  laid 
down  in  Chase  v.  Westmore,  5  Maule  &  Selw.  180,  where  all  the  caees 
came  under  the  consideration  of  the  court,  was  this,  that  a  special 
agreement  did  not  of  itself  destroy  the  right  to  retain;  but  that  it 
did  so  only  where  it  contained  some  special  term  inconsistent  with 
that  right.  In  2  Selwyn's  Nisi  Prius,  540,  the  rule  is  stated  to  be, 
that  the  right  of  detaining  a  thing  until  the  money  due  upon  it  be 
paid,  may  be  waived  by  a  special  agreement  as  to  the  time  or  mode 
of  payment;  but  not  merely  by  an  agreement  for  the  payment  of  a 
fixed  sum.  The  existence  of  the  principle  in  its  full  reach  has  been 
recognised  in  Pennsylvania.     Melntyre  y.  Cbrvor,  2  W.  &  S.  892L. 
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was  a  replevin  for  thirty -four  panel  doors,  which  Mclntyre  had  made 
from  lamber  delivered  to  him  by  Carver.  The  suit  was  brought 
without  payment  or  tender  of  payment  for  the  work  Mclntyre  had 
done;  but  while  it  was  pending,  the  money  was  offered  and  received. 
It  was  held  that  the  tender  and  acceptance  came  too  late  to  help 
the  plaintiff.  ''The  suit  was  brought,"  Chief  Justice  Gibson  said,  in 
entering  the  judgment,  ''before  the  right  of  action  was  complete^ 
and  snoh  a  defect  cannot  be  cured  by  any  subsequent  act,  except  a 
binding  agreement  not  to  take  advantage  of  it**  In  Pierce  v.  Sweet, 
9  Casey,  151,  it  was  decided  that  a  bailee,  to  whom  logs  had  been 
delivered  to  be  converted  into  boards,  had  a  lien  on  them  for  his 
labor  independent  of  any  special  agreement;  and  that  he  could 
maintain  an  action  against  an  execution  creditor  of  the  bailor  by 
whom  they  had  been  taken  out  of  his  possession.  It  is  clear,  under 
all  the  precedents,  that  unless  the  defendant  here  waived  his  lien 
by  some  such  new  agreement  as  that  which  the  plaintiffs  set  up  at 
the  trial,  he'  had  the  right  to  retain  the  cigars  in  controversy  until 
he  was  paid  for  the  work  he  had  done  in  making  them. 

Nothing  that  was  decided  in  Maciy  v.  DiUinffer,  23  P.  F.  Smith, 
85,  was  in  conflict  with  the  settled  law  of  lien.  Dillinger  consigned 
goods  to  Moorehead,  who  advanced  11,500  on  them,  and  then  pledged 
them,  with  other  property,  to  Macky,-  to  secure  a  loan  for  $3,700. 
Macky  knew  they  belonged  to  Dillinger.  When  they  were 
demanded  by  Dillinger,  Macky  refused  to  deliver  them  except  on 
the  condition  that  this  loan  to  Moorehead  should  be  paid.  Nothing 
was  said  at  the  time  of  Moorehead's  advances,  and  in  the  action  of 
replevin  which  Dillinger  brought,  it  was  held  that  Macky  had  no 
right  to  set  up  Moorehead 's  lien  in  his  own  defense;  that  as  against 
him  Dillinger  could  maintain  his  action  without  tendering  re}>ay- 
ment  either  of  the  loan  made  by  himself  or  of  the  advances  made 
by  Moorehead;  and  that  the  amount  of  the  advances  could  be 
recouped  from  the  damages  Dillinger  was  entitled  to  recover.  The 
decision  was  stated  in  the  opinion  of  the  present  chief  justice  to 
rest  on  *'  the  general  doctrine  of  tender,  that  when  a  party  declines 
to  accept  payment  or  performance,  except  in  a  particular  way  to 
which  he  is  not  entitled,  he  cannot  insist  that  the  action  is  prema- 
turely brought." 

[Omitting  a  question  of  pleading.] 

Judgment  reversed  and  venire  fadae  d$  novo  awarded. 
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(88  PeDD.  St.  6I&) 
Ctnuftructive  fraud  —  htuband  and  wife. 

Two  months  after  marriage  a  wife  whose  hearing  and  speech  were  defectiTe^ 
whose  health  was  infirm,  and  whose  mind  was  weak,  oonvejed  all  her  real 
estate  to  her  hasband,  for  the  consideration  of  one  dollar,  reserving  a  life 
estate.  In  the  absence  of  affirmative  evidence  that  her  action  was  intelUr 
gont  and  free  from  undue  influence,  and  that  his  conduct  was  fair  and  con- 
scionable,  hM^  that  the  transfer  was  void.  * 

BILL  against  several  to  compel  performance  of  an  award.    The 
opinion  states  the  facts.    On  the  point  in  qaestion,  the  com- 
plainant was  defeated, 

Joseph  J.  Lewis  and  Wayne  Mac  Veagh,  for  appellant. 

Abner  Fyle,  William  M,  Hayes,  and  George  W.  Biddle,  for 
appellees. 

Trunkby,  J.  Anact  oracontract,  though  not  originating  in 
any  evil  design  or  contrivance  to  injnre  another,  yet  tending  to 
deceive  and  mislead,  or  violate  private  confidence,  is  a  constructive 
fraud,  equally  reprehensible  with  actual  fraud  and  prohibited  by  law. 
Constructive  fraud  often  exists  where  the  parties  to  the  contract 
have  a  special  confidential  or  fiduciary  relation,  which  affords  the 
power  and  means  to  one  to  take  undue  advantage  of,  or  exercise 
undue  influence  over  the  other.  Wherever,  from  such  relation,  con- 
siderable authority  or  influence  necessarily  exists  on  the  one  side, 

*  See  Pierce  ▼.  Pierce,  ante^  p.  22,  and  note,  p.  98. 

In  Boyd  v,Dela  Montagniet  78  N.  Y.  50S,  the  same  doctrine  was  held,  the  ocmrt  observ- 
ing :  "  It  Is  not  found  that  the  defendant  acted  with  a  fraudulent  Intent  In  procuring  the 
transfer,  bat  I  do  not  understand  that  this  is  necessary  in  this  daas  of  cases.  A  court  ol 
equity  will  interpose  Its  jurisdiction  to  set  aside  instruments  between  pereoos  occupying 
relations  in  which  one  party  may  naturally  exercise  an  Influence  over  tl^  oondnot  of  aa» 
other.  A  husband  occupies  such  a  relation  to  the  wife,  and  the  equitable  principles  would 
apply  to  them  In  respect  to  gratuitous  transfers  by  the  wife  to  the  husband,  however  It 
might  be  in  ordinary  business  transactions  which  the  wife  may  legally  engage  In.  Where 
this  relation  exists  the  person  obtaining  the  benefit  must  show,  by  the  clearest  evldencei 
that  the  gift  wss  freely  and  deliberately  made.  The  burden  is  upon  the  person  taUagUie 
gift  to  show  that  the  transaction  was  fair  and  proper.  8ear$  v.  Shafer,  6  N.  T.  90S ;  Hogl^ 
ton  V.  HoijMon,  15  Beav  978 ;  Fitrd  v.  HarringUm,  16  N.  Y.  985  ;  9  New.  884  ;  OoutU  v. 
Acwtrth,  L.  R ,  8  Eq.  658-687 ;  Bwmaby  ▼.  Onj/Hn,  8  Ves.  966." 
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and  a  corresponding  reliance  and  confidence  is  placed  on  the  other, 
a  party  will  not  be  saffered  to  abuse  this  authority  or  influence  by 
extracting  any  advantage  to  himself.  A  transaction  between  per- 
sons so  situated  is  watched  with  extreme  jealousy  and  solicitude, 
and  if  there  be  found  the  slightest  trace  of  undue  influence  or  unfair 
advantage,  redress  will  be  given  to  the  injured  party.  Owing  to 
the  near  connection  between  the  parties,  in  many  relations,  the 
transaction  in  itself  is  considered  so  suspicious  as  to  cast  the  bur- 
den of  proof  upon  the  person  who  seeks  to  support  it,  to  show  that 
he  has  taken  no  advantage  of  his  influence  or  knowledge,  and  that 
the  arrangement  is  fair  and  conscientious.  For  instance,  the  rela- 
tion between  attorney  and  client  gives  rise  to  great  confldence  and 
to  very  strong  influence  by  the  attoiiiey  over  the  actions,  rights 
and  interests  of  his  client.  The  attorney  is  presumed  to  have  the 
power  to  gain  by  the  necessities,  good-nature,  liberality  and  credu- 
lity of  his  client,  and  to  obtain  undue  advantages,  bargains  and 
gratuities.  Hence  the  law  often  interposes  to  declare  transactions 
between  them  void,  which  between  other  persons  would  be  unob- 
jectionable. This  doctrine  is  said  to  rest  upon  the  importance  of 
preventing  a  general  public  mischief,  which  may  be  brought  about 
by  means,  secret  and  inaccessible  to  judicial  scrutiny,  from  the 
dangerous  influences  arising  from  the  confidential  relation  of  the 
parties.  The  principle,  that,  while  the  relation  of  client  and  attor- 
ney subsists  in  its  full  vigor,  the  latter  shall  derive  no  benefit  to 
himself  from  the  contracts,  or  bounty,  or  other  negotiations  of  the 
former,  supersedes  the  necessity  of  any  inquiry  into  the  par- 
ticular means,  extent  and  exertion  of  influence  in  a  given 
case,  a  task  often  diflicult  and  ill-supported  by  evidence,  which 
can  be  drawn  from  any  satisfactory  sources.  On  the  one  hand,  it  is 
not  necessary  to  establish  that  there  has  been  fraud  or  imposition 
upon  the  client;  and,  on  the  other  hand,  it  is  not  necessarily  void 
throughout,  ipso  facto.  But  the  burden  of  establishing  its  perfect 
fairness,  adequacy  and  equity,  is  thrown  upon  the  attorney.  If  no 
such  proof  is  established,  courts  of  equity  treat  the  case  as  one  of 
constructive  fraud.  In  dealings  between  principal  and  agent,  or 
guardian  and  ward,  or  trustee  and  cestui  que  trust,  the  same  princi- 
ples prevail  with  a  larger  and  more  comprehensive  efficiency;  and 
the  burden  of  proof  is  upon  the  agent,  the  guardian,  or  the  trustee, 
who  claims  a  benefit  arising  from  the  transaction,  to  show  the  utmost 
good  faith  on  his  part,  that  he  took  no  advantage  of  his  influence  of 


728  PENNSYLVANIA, 


Darliogton  0  Appeal. 


knowledge,  and  that  he  brought  every  thing  to  the  knowledge  of  the 
other  party  which  he  himself  knew. 

The  foregoing  principles  are  too  familiar  for  citation  of  text-book 
or  report.   It  is  equally  nnnecessary  to  show  by  authority   that  the 
most  dominant  influence  of  all  relations  is  that  of  the  husband  over 
his  wife.  From  the  proud  and  untutored  savage  to  the  cultured  and 
refined  Anglo-American,  the  wife  is  affectionately  anxious  to  please 
her  husband.  This  is  first  in  her  heart,  whether  she  be  in  the  menial 
service  of  a  rude  hut,  or  in  daily  toil  for  support  of  her  family,  or 
in  charge  of  an  elegant  mansion.     When  he  commands,  she  obeys; 
when  he  i>ersuades,  she  yields  ;  when  he  gently  hints  a  wish,  she 
grantsi    When  treated  almost  as  a  servant  —  when  governed  and 
corrected  as  a  child,  as  did  our  sturdy  ancestors  —  or  when  confided 
in  as  a  companion  and  equal,  her  will  is  subdued  to  her  lord.     True^ 
there  are  exceptional  women,  whose  nature  is  unaffected  by  marriage, 
who  cannot  yield  or  bend,  and,  as  wives,  would  not  be  happy,  save 
with  effeminate  husbands;  but  these  are  not  so  numerous  as  to  cloud 
perception  of  the  mental  and  moral  differences  of  the  sexes.     The 
common-law  rights  and  disabilities,  consequent  on  marriage,  grew 
out  of  these  differences,  and  the  husband's  power  and  influence  dis* 
tinctly  appear.  '^  By  marriage,  the  husband  and  wife  are  one  person 
in  law;  that  is,  the  very  being  or  legal  existence  of  the  woman  is 
suspended  during  the  marriage,  or  at  least  is  incorporated  and  con- 
solidated into  that  of  the  husband  ;  under  whose  wing,  protection 
and  cover,  she  performs  every  thing;  and  is,  therefore,  called  in 
our  law-f rench  a  feme  coverly  f<Bmina  viro  co-operta;  is  said  to  be 
covert-baron^  or  under  the  protection  and  influence  of  her  husband^ 
her  barouy  or  lord;  and  her  condition  during  her  marriage  is  called 
her  coverture.^'    One  of  the  reasons  for  suspension  of  her  legal  exist- 
ence is  said  to  be  '*  for  her  own  security  in  guarding  her  against  her 
husband's  influence  over  her  by  disabling  her  from  disposing  of  her 
own  property.''    The  disability  to  dispose  of  her  own  property,  of 
course,  related  to  her  land,  which  she  or  her  heir  could  hold  and 
enjoy  after  the  end  of  her  husband's  estate  therein.     By  marriage 
he  became  entitled  to  all  his  wife's  personalty  and  the  use  of  her 
lands.     Under  advancing  culture  and  civilization,  modern  legisla- 
tion has  materially  changed  the  common  law  respecting  the  righta 
and  disabilities  incident  to  the  marriage  relation.   In  Pennsylvania^ 
the  wife  may  hold  and  enjoy  her  own  property,  and  easy  modes  are 
provided  for  her  disposal  of  ii    Bat  the  unity  of  person  remains^ 
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reeting  on  a  foundation  older  than  the  common  law,  and  the  hus- 
band's influence  over  his  wife,  so  strongly  expressed  by  the  common - 
law  writers,  will  end  only  with  the  marriage  relation  itself.  The 
unfeeling  greed,  that,  in  a  less  refined  age,  transferred  all  the  wife's 
personal  property  and  the  use  of  her  real  estate  to  her  husband,  is 
not  entirely  extinct  Many  a  husband,  in  all  sincerity,  believes  the 
oommon-law  rule  better  than  the  statute,  for  the  former  accords 
with  his  avarice.  Such  an  one,  as  well  as  one  who  cares  not  for 
right,  is  inclined  to  get  control  of  his  wife's  property;  and  to  that 
end,  if  she  does  not  readily  and  quickly  yield,  will  subject  her  to 
like  importunities  as  sent  Martha  Darlington  weeping  and  asking 
advice;  yet^  in  a  little  time,  against  the  advice,  compelled  her  to 
make  a  deed,  acknowledged  in  due  foi^m,  vesting  her  estate  in  her 
her  husband.  Surely  if  anywhere  the  rule  that  he  who  bargains  in  a 
matter  of  advantage  with  a  person,  placing  a  confidence  in  him,  is 
bound  to  show  that  a  reasonable  use  has  been  made  of  that  con- 
fidence, and  that  the  arrangement  is  fair  and  conscientious,  should 
be  applied  in  a  case  where  the  wife  conveyed  her  property  to  her 
husband. 

In  Weeks  v.  Haas,  3  W.  &  S. 520;  Gibson,  C.  J.,  said,  in  speaking 
of  husband  and  wife:  ''Her  dependence  on  him  is  more  entire  than 
the  dependence  incident  to  any  other  of  the  domestic  relations;  and 
the  law  relaxes  its  grasp  on  no  means  within  its  power  to  prevent  him 
from  misusing  it.  When  it  is  her  purpose  to  give  him  her  land,  the 
accomplishment  of  it  by  means  of  a  conveyance  to  a  convenient  friend 
cannot  be  prevented,  yet  the  step  is  so  obviously  the  consequence  of 
the  husband's  avarice,  that  it  is  seldom  to  bo  commended."  When 
it  is  truly  her  purpose  to  give  him  her  land  it  ought  not  to  be  pre- 
vented. But  in  determining  if  that  was  her  purpose,  when  the  step 
is  obviously  the  consequence  of  her  husband's  avarice,  will  a  rule  of 
proof  be  adopted  less  favorable  to  her  than  to  a  client  who  dealt  with 
his  attorney,  or  to  a  principal  who  dealt  with  his  agent?  Ought 
not  the  rule  to  be  more  strictly  adhered  to  as  the  relation  is  closer 
and  more  confidential  ?  or  as  the  one  x^ai'^J  is  stronger  and  the 
other  weaker  ? 

The  same  great  judge  said,  in  Watson  v.  Msrcer,  6  S.  &  R.  49: 
"  The  subordinate  and  dependent  condition  of  the  wife  opens  to 
the  husband  such  an  unbounded  field  to  practice  on  her  natural 
timidity,  or  to  abuse  a  confidence,  never  sparingly  reposed  in  re- 
torn  for  even  occasional  and  insidious  kindness,  that  there  is  noth« 
Vol.  XXVTI  —  92 
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ing,  howeyer  unreasonable  or  unjust^  to  whicli  he  cannot  procare 
her  consent.  The  policy  of  the  law  should  be,  as  £ar  as  possible, 
to  narrow,  rather  than  to  widen  the  field  of  this  controlling  influ- 
ence. *  *  *  Where  the  conyeyance  is  to  a  trustee,  for  the  pur- 
pose of  an  immediate  reconyeyance  to  the  husband,  what  honest 
mind  would  feel  regret,  that  in  the  hurry  of  accomplishment  some  ^ 

cii*cum8tance,  merely  iormal,  was  omitted,  by  which  the  wife  and 
her  family  were  rescued  from  his  rapacity  ?  The  very  circumstan- 
ces of  a  reconyeyance  ought  to  be  satisfactory  eyidence  of  fraud  by 
undue  influence ;  and  although  I  do  not  know  that  a  chancellor 
would  set  aside  the  wife's  deed  on  the  same  ground  on  which  he 
intei-fcres  to  defeat  an  adyantago  gained  by  a  parent  or  guardian, 
while  their  influence  oyer  the  child  or  ward  is  supposed  to  continue, 
still  it  ought  to  induce  a  court  to  lay  hold  of  the  slightest  extrinsic 
circumstance  to  effect  the  same  purpose."  This  dictum,  uttered 
half  a  century  ago  in  an  ejectment,  where  the  parties  stood  in  like 
relation  as  in  the  pending  case,  and  where  the  deed  was  held  yoid 
for  defectiye  certificate  of  the  wife's  acknowledgment,  shows  that 
the  judicial  mind,  obserying  the  fruits  of  the  act  of  1770,  was 
aroused  to  the  importance  of  applying  the  rules  relatiye  to  persons 
holding  confidential  relations,  to  transactions  between  husband  and 
wife.  So  long  as  their  common-law  rights  and  disabilities  were 
unaffected  by  statute,  there  could  hardly  haye  been  occasion  for 
application  of  those  rules  to  them ;  but  when  statutes  secure  to 
married  women  their  property,  with  right  of  its  enjoyment  and  dis- 
posal, occasions  arise  when  they  need  and  oaght  to  haye  the  full 
benefit  of  rules  established  for  the  protection  of  persons,  whose  re- 
lations to  others  giye  the  latter  the  power  and  means  of  exerting 
an  undue  infiuence  oyer  the  former.  The  conyeyance  of  a  wife*8 
estate  for  her  husband's  use  will  be  held  yoid,  unless  it  affirma- 
tiyely  ap|)ears  from  the  attending  circumstances,  or  otherwise,  that 
it  was  her  yoluntary  act  and  not  induced  by  his  undue  influence. 

Coming  to  the  facts  of  this  case:  In  1841,  Joshua  Darlington, 
aged  forty-four  years,  a  widower  with  fiye  children,  married  Martha 
T.  Haines,  aged  thirty-six  years.  Her  father  died  in  1811,  leaying 
no  widow  and  no  other  child.  From  him  she  inherited  the  lands 
described  in  bill,  except  a  small  lot  she  purchased  before  her  mar- 
riage. She  had  considerable  personalty  when  married,  and  her 
husband  lost  no  time  in  reducing  it  into  his  possession,  making  it 
absolutely  his  own.    In  about  two  months  after  their  marriage,  by 
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procnremenfc  of  the  husband,  deeds  were  prepared,  one  of  which  he 
and  his  wife  executed,  for  a  nominal  consideration,  conveying  all 
her  land  to  John  H.  Brinton,  reserving  to  her  a  life  estate;  and, 
immediately,  Brinton  conveyed  the  same  land  to  Joshua  Darling- 
ton. These  deeds  he  kept  secret  from  her  friends  till  1868.  He 
sold  a  lot  in  1863  for  $1,000,  which  he  received,  and  at  that  time 
took  counsel  to  enable  him  and  his  wife  to  convey,  without  reveal- 
ing the  deeds  executed  in  1841.  It  is  probable  as  a  fact  as  well  as  a 
legal  presumption,  that  she  knew  the  contents  of  the  deed  to  Brinton. 
No  act  wf.s  done  or  omitted  to  vitiate  the  acknowledgment.  It  seems 
.«lie  was  not  too  imbecile  to  make  a  contract,  but  was  dull  of  hear- 
ing, defective  in  speech,  of  infirm  health,  and  mentally  weak.  Her 
husband  rarely  permitted  her  to  make  purchases,  which  act  is  ex- 
•cused  by  his  having  absorbed  all  her  personal  estate ;  and,  from 
the  day  of  his  marriage,  doing  nothing  but  practicing  economy  so 
as  to  live  on  the  income  of  the  property  derived  from  his  wife.  The 
master  says  that  there  is  no  evidence  that  he  exerted  undue  influ- 
ence over  his  wife  to  induce  her  to  convey  the  land.  The  master 
thinks  that  in  going  to  her  neighbors,  crying,  complaining  that 
her  husband  had  got  all  her  money  and  wanted  her  to  give  him  the 
•land,  and  asking  advice,  and  saying  she  would  never  give  it  to  him, 
^'  only  proves  that  the  subject  was  fully  considered  by  her,  and  that 
«he  had  opportunity  of  consulting  with  her  friends,  that  she  solic- 
ited their  advice,  and  that  she  had  resolved  at  that  time  not  to 
yield  to  her  husband."  Without  specially  noting  the  inferences  of 
the  master,  it  is  enough  that  there  is  no  afSrmative  evidence  that 
it  was  the  pui*poso  of  that  woman,  free  from  her  husband's  undue 
influence,  to  give  him  the  land,  nor  that  his  conduct  was  fair  and 
conscionable.  On  the  contrary,  a  weak-minded  woman,  having  no 
near  relations,  soon  after  her  marriage,  is  brought  into  the  pres- 
ence of  her  husband's  attorney,  and  of  his  convenient  friend,  and 
of  a  magistrate  ;  was  there  a  veiy  short  time,  but  long  enough  to 
reluctantly  convey  the  legal  title  of  her  land  to  her  husband,  and 
there  is  not  a  word  in  support  of  its  fairness  but  the  magistrate's 
certificate.  What  is  that  certificate  worth,  under  the  circumstan- 
•ces  ?  As  evidence,  it  has  just  the  value  of  a  declaration  made  in 
presence  of  her  husband's  friend,  also  of  his  attorney,  at  the  time 
of  the  execution  of  the  deed.  That  deed,  acknowledged  in  due 
form  by  the  wife,  is  as  open  to  avoidance  for  actual  or  constructive 
fraud  of  her  husband,  as  would  be  the  deed  of  a  client,  duly  ac- 
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knowledgedy  for  like  oauBO  done  by  his  attorney.    This  is  too  plain  1 

for  question. 

Here  there  are  no  innocent  purchasers.  The  plaintiff  is  the  heir 
of  Martha  T.  Darlington.  The  defendants  stand  in  the  shoes  of 
their  ancestor.    They  have  the  bare  legal  title,  but  the  equitable  i 

title  is  in  the  plaintiff.  ^ 

[Omitting  other  considerations.] 

The  plaintiff  is  entiled  to  a  decree  against  all  the  defendants.  , 

Judgment  rewrged* 


o^sss 
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POOLBT  V.  WhITKOBB. 

ao  HeiBk.  AM.) 

PairfMrMp  —  non-commereiai  —  nsgoHMe  paper* 

A  member  of  a  pabliflhing  partnership  executed  his  note  for  his  indiyidaal 
debt  and  indorsed  it  in  the  firm  name  to  a  bona  fide  holder.  HM^  that  the 
firm  were  not  prima  faeie  liable  upon  it.* 

ACTION  on  promissory  notes.    The  opinion  states  the  facts* 
The  opinion  of  the  first  hearing  is  omitted. 

Smith  A  Kitlredge,  for  plaintiffs. 
Vance  S  Anderson,  for  defendant 

BuBTONy  J.  Pooley,  Barnum  &  Go.  sued  Edwin  Whitmore  ft 
Co.  on  two  promissory  notes  of  1185  each,  made  by  W.  A.  Whit- 
more, payable  at  six  and  nine  months  respectively,  to  the  order  of 
*' Whitmore  Bros.,"  and  indorsed  in  that  name.  Whitmore  Bros., 
a  firm  composed  of  Edwin  Whitmore  and  the  said  W.  A.  Whit- 
more, were  partners  in  publishing  the  "  Public  Ledger  *'  newspaper 

— * 
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in  the  city  of  Memphis^  and  also  conducted  a  general  job  printing 
office  in  that  city.  The  notes  in  sait,  however,  were  drawn  and 
indorsed  by  W.  A.  Whitmore  in  discharge  of  a  private  debt  that  be 
owed  to  one  Cannon.  Edwin  Whitmore  is  the  surviving  partner 
of  the  firm  and  puts  in  a  special  plea  of  non  est  factum,  and  insists. 
that  the  firm  is  not  bound  to  pay,  on  the  ground  that  it  is  not  a 
partnership  debt  Defendants  in  error  reply  that  they  are  honafide^ 
purchasers,  for  value,  of  the  note  in  due  course  of  trade,  and 
therefore  are  entitled  to  recover,  notwithstanding  the  wrong  or 
fraud  of  W.  A.  Whitmore  in  using  the  partnership  name  in  a  per* 
sonal  transaction. 

The  court  below  instructed  the  jury  that  ^'  as  a  general  nile,  one 
partner  is  not  liable  for  the  act  of  another  partner  not  within  the 
scope  of  the  partnership  business.  That  if  one  partner  sign  a 
promissory  note  or  other  negotiable  paper  in  the  firm  name,  with- 
out the  knowledge  or  consent  of  the  other  partner,  and  for  a  mat- 
ter not  within  the  scope  of  the  partnership  business,  the  other 
prrtner  will  not  be  liable  unless  he  ratify  the  act  or  unless  the 
paper  gets  into  the  hands  of  some  purchaser  before  maturity,  who 
had  no  knowledge  or  notice  of  the  consideration  between  the  orig* 
inal  parties,  and  who  paid  a  valuable  consideration  for  the  paper. 
That  such  a  person  would  be  an  innocent  holder  for  value^  and 
without  notice." 

The  above  instructions  are  not  accurate  without  important  quali* 
fications,  and  were  certainly  calculated,  as  we  think,  to  mislead  the 
jury,  in  view  of  the  facts  of  this  case. 

Every  member  of  an  ordinary  partnership  is  its  general  agent 
for  the  transaction  of  its  business  in  the  ordinary  way,  and  the 
firm  is  held  responsible  for  whatever  is  done  by  any  of  its  partners 
when  acting  for  the  firm,  within  the  limits  of  the  authority  con- 
ferred by  the  nature  of  the  business  it  carries  on.  Every  person 
is  entitled  to  assume  that  each  partner  is  empowered  to  do  for  the 
firm  whatever  is  necessary  for  the  transaction  of  its  business,  in 
the  way  in  which  that  business  is  ordinarily  carried  on  by  other 
people.  But  no  person  is  entitled  to  assume  that  any  partner  has 
a  more  extensive  authority  than  that  above  described.  It  will  be 
observed  that  what  is  necessary  to  carry  on  the  partnership  busi- 
ness in  the  ordinary  way  is  made  the  test  of  an  authority  when  no 
actual  authority  or  ratification  can  be  proved.  This  is  conform- 
able to  the  most  recent  and  carefully  oonsiderod  decisions,  but  by 
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adopting  it,  the  liability  of  a  firm  for  the  acts  of  its  copartners  is 
not  80  extensive  as  now,  lawyers  sometimes  imagine. 

The  question  whether  a  given  act  can  or  cannot  be  necessary  to 
the  transaction  of  the  business  in  the  way  in  which  it  is  usually 
canied  on  must  evidently  be  determined  by  the  nature  of  the  busi- 
ness, and  by  the  practice  of  persons  engaged  in  it.  Evidence  on 
both  of  these  points  is  necessarily  admissible,  and  as  readily 
may  be  conceived,  an  act  which  is  necessary  for  the  prosecution  of 
one  kind  of  business  may  be  wholly  unnecessary  for  the  carrying 
on  of  another  in  the  ordinary  way,  consequently  no  answer  of  any 
value  can  be  given  to  the  abstract  question  :  can  one  partner  bind 
his  firm  by  such  an  act  P  unless  having  regard  to  what  is  usual  in 
business,  it  can  be  predicated  of  the  act  m  question,  either  that  it 
is  one  without  which  no  business  can  be  carried  on,  or  that  it  is 
one  which  is  not  necessary  for  carrying  on  any  business  whatever. 
There  are  obviously  very  few  acts  of  which  such  an  affirmation  can 
be  truly  made.  The  great  majority  of  acts  which  give  rise  to 
doubt  are  those  which  are  necessary  in  one  business,  and  not  in 
another.  Take  for  example,  negotiable  instruments.  It  may  be 
necessary  for  one  member  of  a  firm  of  bankers  to  draw,  accept  or 
indorse  a  bill  of  exchange  on  behalf  of  the  firm,  and  to  require 
that  each  member  should  put  his  name  to  it  would  be  ridiculous ; 
but  it  by  no  means  follows,  nor  is  it  in  fact  true,  that  there  is  any 
necessity  for  one  of  several  solicitors  to  possess  a  similar  power,  for 
it  is  no  part  of  the  ordinary  business  of  a  sohcitor  to  draw,  accept 
or  indorse  bills  of  exchange.  The  question,  therefore,  can  one 
partner  bind  the  firm  by  accepting  bills  in  its  name,  admits  of  no 
general  answer.  The  nature  of  the  business  and  the  practice  of 
those  who  carry  it  on  (usage  or  custom  of  the  trade)  must  be 
known  before  any  answer  can  be  given.  Lindley  on  Partnership, 
198.  It  is  further  said  by  the  same  author,  '^  It  is  clearly  settled 
that  any  member  of  an  ordinary  trading  partnership  can  bind 
the  firm  by  drawing,  accepting  or  indorsing  bills  of  exchange,  or 
by  making  and  indorsing  promissory  notes  in  its  name.  But 
with  respect  to  partnerships  which  are  not  trading  partnerships, 
the  question,  whether  one  partner  has  any  implied  authority  to 
bind  his  copartners  by  putting  the  name  of  the  firm  to  a  negotia- 
able  instrument,  depends  upon  whether  the  business  of  the  part- 
nership is  such  that  dealings  in  negotiable  instruments  are  neces- 
sary for  its  transaction,  or  are  usual  in  partnerships  of  the  same 
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description.  In  the  absence  of  evidence  showing  necessity  or 
usage,  the  power  has  been  denied  to  one  of  several  mining  adven* 
tnres,  qaarry  workers,  farmers  and  solicitors/'    Id.  213-14. 

The  foregoing  principles,  as  we  think,  have  been  fully  recognised 
by  this  court  in  Crosthwaite  v.  Bom,  1  Hum.  23,  where  the  distinoo 
tion  between  partners  in  trade  and  partners  in  occupation  oar 
employment  is  taken,  and  the  power  d!  the  former  class  to  bind 
the  firm  by  drawing  or  indorsing  notes  and  bills,  is  sustained, 
while  it  is  denied  to  the  latter  class.  It  is  there  held  that  one 
partner  in  the  practice  of  physic  could  not  bind  the  firm  by  draw- 
ing a  bill  or  making  a  note  on  which  to  raise  money,  because  it 
was  not  within  the  scope  of  their  partnership  and  it  was  distinctly 
holden  that  the  power  to  raise  money  was  not  one  of  the  implied 
powers  resulting  from  such  an  association.  By  recurring  to  the 
instructions  given  by  the  court  below  in  this  case,  it  will  be  seen 
that  this  important  distinction  between  strictly  commercial  or 
trading  partnerships  and  partners  inoccupation  is  entirely  ignored, 
and  we  think  it  was  the  duty  of  the  court  to  point  out  the  distino- 
tion,  for  prima  facie  it  cannot  be  said  that  one  partner  in  a  prinU 
ing  office  would  have  the  implied  power  to  bind  the  firm,  by  draw* 
ing  or  indorsing  a  note.  In  this  case,  to  be  sure,  there  was  some 
evidence  of  the  usage  of  this  firm  to  deal  in  commercial  paper,  but 
there  was  also  evidence  tending  to  the  contrary  conclusion.  The 
consequence  of  this  distinction  between  trading  and  non-trading 
partnerships  is  very  important  in  reference  to  the  main  defense  to 
be  relied  upon  in  this  case.  If  a  partner  in  a  banking  firm,  for 
instance,  should  indorse  a  bill  or  note  for  his  private  debt,  and  it 
should  get  into  the  hands  of  a  bona  fide  holder  without  notice,  his 
firm  would  be  bound  by  it.  The  indorsing  or  making  such  paper, 
being  the  usual  mode  of  conducting  that  business,  the  public  have 
a  right  to  suppose  that  each  partner  is  empowered  to  accept  or 
indorse  for  the  firm,  and  are  not  bound  to  inquire  whether  in  a 
given  instance  the  act  was  done  with  the  assent  of  his  copartners. 
But  not  so  with  a  partnership  in  occupation  merely,  whose  busi- 
ness does  not  ordinarily  require  dealing  in  commercial  paper.  One 
who  becomes  a  member  of  such  a  firm  does  not  confer  implied 
power  on  his  copartners  to  bind  him  by  dealing  in  bills  or  notes. 
He  is  not  clothed  with  apparent  power  so  to  bind  his  firm,  and  no 
person  dealing  with  the  firm  has  the  right  to  suppose  that  the  pow- 
ers of  one  member  are  more  extensive  than  is  implied  by  the 
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ordinary  mode  of  conducting  such  basiness.  If  two  persons  are 
associated  in  the  practice  of  law  and  one  of  them,  without  or 
against  the  consent  of  the  other,  should  indorse  a  note  or  bill  for 
his  private  purpose,  no  one  buying  such  bill  could  succeed  on  the 
plea  that  he  was  a  bona  fide  holder  without  notice.  For  the  reason 
that  by  forming  such  an  association  the  several  partners  do  not 
hold  each  other  out  to  the  world  as  empowered  to  use  their  names 
as  makers  or  indorsers  of  negotiable  paper. 

3.  The  rules,  in  regard  to  notice  to  a  purchaser,  are  very  accu« 
rately  laid  down  in  our  own  cases,  digested  in  Heiskell,  and  contain 
a  much  more  accurate  statement  of  the  law  upon  the  subject  than 
is  contained  in  this  charge,  and  one  much  more  applicable  to  the 
facts  of  the  case. 

Our  conclusion  is,  that  the  charge  of  the  court  in  reference  to 
the  facts  of  this  case,  if  it  does  not  amount  to  a  positive  misstate- 
ment of  the  law,  was  calculated  to  mislead  the  jury,  and  that  the 
appellant  is  entitled  to  a  new  trial,  although  he  failed  to  ask  further 
instructions  to  the  jury. 

On  hearing  this  cause  at  a  former  term,  ihe  court  decided  to 
grant  a  new  trial,  and  it  is  now  before  us  on  application  to  recon- 
sider the  conclusion  at  which  the  court  then  arrived. 

On  a  reconsideration  of  the  case,  we  adhere  to  our  former  opin- 
ion, and  reverse  the  judgment  of  the  Municipal  Court,  and  remand 
the  cause  for  a  new  trial  in  accordance  with  the  principles 
herein  announced. 


BooABT  V.  McOLxma. 

(11  Helsk.  106.) 
Ifeg&tidble  paper — revioal  of  UaMliUy  of  dUckargoi  indort&r. 

An  indoraer,  whose  liability  has  not  been  fixed  by  notice,  and  who,  with 
knowledge  thereof,  sabeeqaently  either  acknowledges  his  liability  or  prom* 
ises  to  pay  the  note,  is  bound  by  such  recognition. 


B 


ILL  in  chancery.      The  opinion  sufficiently  states  the  pdnt. 
Complainant  had  judgment. 
Vol.  XXVIL—  98 
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Broum  d  Hichsy  for  complainant. 
Webb  d  Taylor,  for  defendant 

Dbaderick,  J.  [After  stating  pleadings  and  facts.]  The  lia- 
bility of  respondent  as  an  indorser  coald  only  be  fixed  by  demand 
and  protest  of  the  note  and  notice  of  non-payment.  This 
is  a  rule  of  law  established  for  the  benefit  of  indorsers,  and 
must  be  complied  with  to  fix  their  liability,  unless  it  has  been  dis* 
tinctly  and  understandingly  waived. 

In  1  Parsons  on  Notes  and  Bills,  595,  it  is  said,  *' although  there 
is  great  fluctuation  and  uncertainty  in  the  cases  connected  with 
this  subject,  yet  the  general  principle  seems  now  to  be  settled,  in 
this  country  at  least,  and  the  earlier  decisions  in  England,  that 
where  no  demand  has  been  made  or  notice  given,  a  promise  to  pay 
after  maturity,  made  with  full  knowledge  of  laches,  is  binding  on 
the  party  promising,  and  removes  entirely  the  effect  of  any  negli- 
gence in  making  the  demand  or  in  giving  the  notice.'' 

There  should,  however,  be  clear  and  distinct  evidence  of  the 
promise. 

When  the  indorser  of  a  note  said  to  plaintiff's  agent  that  ''  in  a 
few  days  ho  would  see  the  agent  and  and  arrange  the  note  ";  when 
the  indorser  said,  ''when  he  returned  he  would  set  matters  to 
rights";  and  ''an  acknowledgment  of  the  debt,  with  a  promise  to 
send  funds  to  take  up  a  bill,"  and  "a  request  for  delay  and  prom* 
ise  to  pay  in  a  few  days,"  are  cases,  with  others  given  by  the  learned 
author,  in  which  the  promise  was  sufBciently  made  out    Id.  596-7. 

So  also  in  Edwards  on  Bills  and  Notes,  p.  611,  it  is  stated  "  that 
on  proof  of  a  promise  to  pay  by  an  indorser,  with  knowledge  that 
he  was  not  liable  on  the  bill,  the  holder  may  recover — not  upon 
the  ground  that  the  indorser  is  bound  by  the  promise  as  a  matter 
of  contract,  for  it  wants  consideration,  but  on  the  ground  that  a 
promise  amounts  to  a  waiver  of  the  objection  that  the  proper  steps 
have  not  been  taken  to  charge  the  indorser." 

If,  after  the  dishonor  of  a  bill,  the  drawer  distinctly  promises  to 
pay,  that  is  evidence  from  which  it  may  be  inferred  he  has  received 
notice  of  the  dishonor.     Id.  612,  n.  p.  652. 

Admitted  laches  can  only  be  waived  by  an  unequivocal  and  direct 
promise  to  pay,  made  with  full  knowledge  of  the  facts  and  circum- 
stances, or  by  conduct  and  language  which  are  equivalent  to  a 
direct  promise.     Id.  614. 
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In  Durham  y.  Price,  5  Yerg.  300,  the  court  charged  the  jury, 
*'  if  the  indorser  had  promised  to  pay  the  note  with  knowledge 
that  no  demand  was  made  of  maker  and  no  notice  given  to  the 
indorser,  they  should  find  for  the  plaintiff/'  This  court  held  the 
charge  correct^  saying  '*  the  express  promise  to  pay  is  sufficient  to 
dispense  with  proof  of  notice/' 

In  Martin  v.  Ewiiig,  2  Humph.  561,  Judge  Turley  says: 
''The  law  is,  that  a  neglect  to  give  notice  of  the  non-payment  of  a 
bill  or  note  may  be  waived  by  the  person  entitled  to  take  advant- 
age of  it ;  that  the  payment  of  a  part,  or  promise  to  pay,  or  any 
thing  equivalent  thereto,  made  by  a  person  after  a  knowledge  of  the 
laches,  amounts  to  a  waiver  of  the  consequences  and  admits  the 
right  of  action.  The  effect  of  the  promise  to  pay  has  been  held  to 
be  not  merely  a  waiver  of  the  right  to  object  to  the  laches,  but  to 
be  an  admission  that  the  bill  or  note  had  been  regularly  presented 
and  dishonored,  and  that  due  notice  had  been  given."  Citing 
Ghitty  on  Bills,  533. 

The  learned  judge  then  concludes  by  declaring:  ''  If  a  man,  as 
drawer  or  indorser  of  a  note  or  bill  of  exchange,  with  the  knowledge 
that  proper  steps  have  not  been  taken  to  charge  him,  promises  to 
pay,  he  is  bound  thereby,  and  may  be  declared  against  as  a  drawer 
or  indorser,  whose  liability  has  been  legally  fixed,  because  the 
promise  is  held  to  be  an  admission  that  the  requisites  of  the  law 
have  been  complied  with,  which  he  will  not  be  permitted  afterward 
to  controvert.  But  if  he  promise  to  pay  without  a  knowledge  of 
the  facts  which  discharge  him,  he  is  not  bound  thereby,  and  may 
make  his  defense." 

In  the  case  of  Spurlock  v.  TheUnion  Bank,  4  Humph.  336, Spur- 
lock  was  sued  as  an  indorser  of  a  bill  which  was  dishonored,  but  of 
which  he  had  no  notice.  He  paid  $140  on  the  bill,  and  admitted 
his  liability  to  pay  it.  Judge  Turlet  says  the  law  is  well  settled 
by  our  courts  and  by  foreign  courts:  ''  Let  it  suffice  that  it  is  held 
that  if  an  indorser,  with  full  and  complete  knowledge  of  his  dis- 
charge, promise  to  pay,  he  shall  be  held  to  his  promise.  But  this 
shall  not  be  done  if  the  promise  be  made  under  a  mistake  or  mis- 
apprehension of  the  facts,  or  as  to  the  law  of  his  liability  upon 
them."  No  express  promise  to  pay  is  proved,  nor  does  it  appear 
that  Spurlock  had  knowledge  that  he  was  not  liable  on  the  bill. 
For  this  latter  reason  the  judgment  against  Spurlock  was  reversed. 

This  case  does  not  hold  that  an  acknowledgment  of  the  liability 
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and  promise  to  pay,  with  knowledge  of  discharge,  are  necessary, 
but  distinctly  re-affirms  the  doctrine  of  former  cases  —  that  the 
promise  alone,  with  knowledge,  etc,  operates  as  a  waiver.  But  the 
acknowledgment  is  treated  in  the  opinion  as  equivalent  to  the 
promise  to  pay. 

The  cases  in  Tennessee  may  be  thus  far  considered  as  uniform  in 
holding  that  a  promise  to  pay,  with  full  knowledge  of  his  discharge, 
will  bind  an  indorser,  not  upon  the  ground  that  the  promise  is  a 
new  contract  based  upon  the  old  consideration,  but  because  the 
promise  is  held  to  be  an  admission  that  the  bill  or  note  had  been 
regularly  presented  and  dishonored,  and  that  due  notice  thereof 
had  been  given.  Other  authorities  hold  the  proniise  binding  on 
the  ground  that  the  original  debt  is  a  sufficient  consideration  to 
sustain  it.  3  Kent,  113,  note  a.  Nor  is  it  intimated  in  any  of  the 
cases  which  have  been  herein  before  cited  of  our  own  courts,  nor 
in  Parsons  or  Edwards  on  Bills  and  Notes,  that  in  addition  to  the 
promise  of  the  indorser  there  should  be  proof  of  an  express  admis- 
sion of  liability  on  the  bill,  in  order  to  hold  the  indorser  liable. 

The  question  again  came  before  this  court  in  a  case  reported  in 
2  Head,  58,  of  OoUaday,  Oheatham  d  Co.  v.  Tlie  Union  Bank^  as 
drawers  of  a  bill  of  exchange.  The  defense  was,  failure  of  notice 
of  demand  and  refusal  to  pay.  One  of  the  firm  wrote  a  letter  to 
the  bank,  acknowledging  their  indebtedness  and  promising  to  pay. 
The  court  charged  the  jury,  that  if  they  believed  the  letter  applied 
to  the  debt  sued  on,  it  would  be  a  waiver  of  notice,  and  a  promise 
to  pay  the  debt  notwithstanding  there  had  been  no  notice;  that, 
although  the  letter  specified  no  particular  debt  as  being  due  from 
defendants  to  plaintiff,  in  the  absence  of  proof  of  the  existence  of 
any  other  debt,  it  might  be  presumed  to  apply  to  this  debt.  Judge 
Garuthers,  in  delivering  the  opinion  of  this  court,  said  that  the 
charge  of  the  circuit  judge  was  ^^  right  throughout,  with  the 
exception  of  the  important  qualification  that  an  acknowledgment 
of  the  debt  and  promise  to  pay  it,  in  order  to  amount  to  a  waiver  of 
demand  or  notice,  must  be  made  with  a  knowledge  of  his  discharge 
at  the  time."  Citing  Add.  on  Gont.  998;  3  Kent,  113;  4  Humph. 
836.  And  adds  that  the  full  knowledge  of  his  discharge  is  indis- 
pensable to  the  binding  effect  of  such  a  promise. 

It  has  already  been  shown  that  the  case  in  4  Humph,  does  not 
require  that  there  should  be  a  promise  and  acknowledgment  both. 
On  the  contrary,  in  that  case  there  was  no  proof  of  a  promise  to 
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pay,  but  proof  of  an  admission  or  acknowledgment  of  bis  liability, 
which  the  learned  judge  delivering  the  opinion  asBumee  to  be,  and 
treats  as  equivalent  to,  a  promise  to  pay.  Judge  Turley  had 
previously  held  thai;  a  payment  of  part,  or  promise  to  pay,  or  any 
thing  equivalent  thereto,  after  knowledge  of  laches,  amounts  to  a 
waiver.     2  Humph.  561. 

Nor  does  the  authority  in  3  Kent,  113,  support  thi proposition  that 
both  the  acknowledgment  of  liability  and  promise  to  pay,  with 
knowledge,  etc.,  are  necessary  to  constitute  a  waiver;  but  states 
that  the  promise  to  pay,  with  knowledge  of  discharge,  will  bind 
the  party  making  the  admission. 

While,  therefore,  in  the  case  in  2  Head  there  was  both  an  acknowl- 
edgment  and  promise,  it  is  not  held  that  both  are  necessary,  there 
being  no  question  made  upon  such  necessity,  but  the  point  in  judg- 
ment was  that  the  court  had  omitted  to  say,  ^^if  the  defendant  had 
fuU  knowledge  of  his  discharge,"  and  for  this  omission  the  case 
was  reversed;  and  the  authorities  cited  by  the  learned  judge  do 
not  warrant  the  construction  sought  to  be  placed  upon  his  opinion. 
It  does  not  hold,  and  did  not  intend  to  adjudicate,  that  both 
acknowledgment  of  liability  and  promise  to  pay  were  necessary  to 
constitute  a  waiver. 

In  the  case  of  Ford  v.  Dallam,  3  Gold.  67,  the  circuit  judge  had 
charged  the  jury  that  they  might  infer  *^  from  a  subsequent  prom, 
ise  to  pay,  or  from  a  subsequent  acknowledgment  of  liability,  or 
from  other  circumstances,  that  defendant  had  due  notice ";  and 
the  court  refused  to  instruct  the  jury,  as  requested  by  defendant, 
that  to  constitute  a  waiver  of  notice  three  things  were  necessary  — 
first,  an  acknowledgment  of  liability;  second,  a  promise  to  pay  the 
debt;  third,  it  must  be  shown  that  such  promise  was  made  with  a 
knowledge  by  indorser  that  he  was  discharged.  His  Honor  Judge 
Shaokelfobd,  in  delivering  the  opinion  of  the  court,  said:  ''This 
court  held  in  4  Humph.  336,  that  there  must  be  an  acknowledgment 
of  the  debt  and  a  promise  to  pay  it  by  the  drawer  or  indorser,  to 
amount  to  a  waiver  of  notice,  and  it  must  be  made  with  a  knowl- 
edge of  his  discharge  at  the  time.  The  principle  was  again  afSrmed 
in  2  Head,  64,  and  is  sustained  in  nomion  v.  Wynn,  12  Wheat 
183." 

We  have  already  shown  that  the  cases  in  4  Humph,  and  2  Head 
do  not  sustain  the  proposition  of  the  concurrence  of  an  acknowl- 
edgment of  liability  and  a  promise  to  pay;  while  in  the  case  in  12 
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Barry  v.  Jones. 

« 

(UHeisk.206.) 

Partnerthip — mrwoing  partner  as  reeeioer — eompmuati&n. 

A  Barviving  partner,  appointed  receiver  of  the  partnership  alEaira  at  hia  own 
instance,  is  not  entitled  to  compensation  as  sach  receiver. 

BILL,  to  settle  a  partnership,  filed  by  the  personal  representativea 
of  a  deceased  partner. 
The  defendant  was  appointed  receiver  upon  his  own  application, 
and  the  chancellor  allowed  him  $1,000  for  his  services  as  such 
receiver.    From  this  allowance  the  complainants  appealed.    Othei 
questions  are  omitted. 

Cocke  (6  Henchrson,  for  complainants. 


I 


Wheat  it  is  declared  that ''  it  is  well  settled  as  a  principle  of  the  f 

law  merchant  that  an  unconditional  promise  by  the  drawer  or 
indorser  of  a  bill  to  pay  it,  after  full  knowledge  of  all  the  circum- 
stances necessary  to  apprise  him  of  his  discharge  from  his  respon- 
sibility by  the  laches  of  the  holder,  amounts  to  waiver  and  dispen*  i 
SOS  with  proof  of  demand,"  etc.  f 

Although  the  learned  judge,  in  the  case  in  3  OoL,  said  that  the 
circuit  judge  erred  in  refusing  the  instructions  asked  by  defendant's 
counsel,  yet  it  is  obvious  from  the  opinion,  and  from  the  authori- 
ties cited,  that  the  failure  to  show  that  the  drawer  had  knowledge 
of  his  discharge  when  he  made  the  promise  was  the  chief  ground  1 

upon  which  the  judgment  was  properly  reversed. 

Upon  a  careful  review  of  the  cases,  we  are  of  opinion  that  the  i 

sound  and  safe  rule  has  been  stated  in  the  cases  in  2  and  4  Humph.  t 

and  that  it  is  not  necessary  that  a  formal  acknowledgment  of  lia- 
bility should  be  superadded  to  the  promise  to  pay,  to  constitute  a 
waiver  of  notice,  when  the  proof  shows  full  knowledge  of  discharge 
at  the  time  the  promise  or  acknowledgment  is  made  by  the  drawer 
or  indorser. 

[Omitting  question  of  fact] 

The  result  is  that  the  decree  of  the  Chancellor  will  be  affirmed. 
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Brown  <S  Hicks,  for  defendant 

HoFablakd,  J.  ^ After  stating  the  caae.]  It  is  conceded  that, 
as  a  general  rule,  receivers  are  entitled  to  reasonable  cdtnpensation 
for  their  services.  On  the  other  hand^  it  is  equally  well  settled 
that  one  partner  cannot  be  allowed  compensation  for  extra  service 
in  behalf  of  the  firm,  either  before  or  after  its  dissolution^  without 
an  express  stipulation  to  that  effect.  Piper  v.  Sfnith,  1  Head,  93, 
and  authorities  there  cited.  In  a  case  where  the  surviving  partner 
has  been  compelled  to  attend  to  the  settlement  of  a  large  and  com- 
plicated business,  the  rule  may  sometimes  operate  hardly,  but  it  is 
too  well  settled  to  be  now  departed  from.  Shall  we  regard  the 
defendant  as  having  dischai'ged  these  duties  as  receiver  or  as  sur- 
viving partner?  **  A  receiver  is  an  indifferent  person  between  the 
parties,  appointed  by  the  court  to  receive  the  property  in  question 
pending  the  suit,  where  it  does  not  seem  reasonable  to  the  court 
that  either  party  is  competent  to  do  so,  as  in  the  case  of  an  infant." 
Daniel's  Ch.  Pr.  1406.  He  is  an  officer  of  the  court  and  subject 
to  its  orders.  In  this  cause,  the  property  is  returned  to  the  defend- 
ant, upon  his  executing  a  bond  and  assuming  to  discharge  the 
duties  of  a  receiver.  The  duties  discharged  by  the  defendant  in  the 
settlement  of  the  business  are  no  more  than,  as  surviving  partner, 
he  was  bound  to  do  without  compensation;  and  this,  in  his  answer, 
he  claimed  the  right  to  do,  and  this  right  was  allowed  him  upon 
his  executing  bond;  for,  had  the  chancellor  strictly  exercised  the 
power  of  appointing  a  receiver,  it  would  have  resulted  in  the 
appointment  of  some  indifferent  person.  It  is  true,  as  receiver,  the 
defendant  had  to  make  his  reports  to  the  court,  but  he  was  allowed, 
without  exception,  his  actual  expenses  for  assistance  in  making  his 
report;  and  these  reports,  so  far  as  his  own  labor  was  concerned, 
were  probably  no  more  than  would  have  been  required  of  him  in 
order  to  exhibit  to  the  complainants,  from  time  to  time,  the  state 
of  the  business,  as  it  would  have  been  his  duty  to  do  had  no  suit 
been  pending,  and  no  more  than  would  have  been  required  of  him 
had  this  suit  been  prosecuted  without  a  receiver.  As  the  bond  he 
gave  only  required  him  to  discharge  faithfully  his  duties  and 
account  for  assets  in  his  hands,  and,  as  we  have  seen  he  was  already 
bound  to  this  as  surviving  partner,  the  fact  that  he  executed  bond 
does  not  control  the  question.  We  think,  as  the  defendant  insisted 
upon  his  right  as  surviving  partner  to  settle  the  business,  he  must 
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be  held  to  have  done  so  under  the  same  mle  applicable  in  other 
cases,  that  is,  without  compensation.  This  exception  should,  ther&> 
foie,  have  been  sustained.  We  do  not  think  the  case  of  Sykei  y. 
Hastingsy  11  Ves.  Jr.,  relied  upon  for  the  de&ndant,  snstidns 
proposition. 
[Omitting  an  exception,] 

Exception  susiainm 


Gill  y.  HoBBia 

(11  Helak.  814.) 

Principal  and  iurety — discharge  of  prineipaL 

A  Boietj  on  a  promissory  note  may  plead  in  t>ar  to  an  action  on  the  dote  a 
judgment  dischargiAg  the  principal  on  account  of  the  illegality  of  the  note. 

ACTION  on  a  promissory  note.    The  opinion  states  the  facts. 
The  defendant  had  judgment 

/•  T,  ShieldSy  for  plaintiff. 
B,  M,  Barton,  for  defendant. 

NiCHOLSOK,  0.  J.  In  October,  1862,  Oill  loaned  to  W.  S.  Greed 
11,500  in  Confederate  money,  and  took  his  note  therefor,  with  D. 
Morris  and  another  as  sureties.  In  1865,  Oill  attached  the  prop* 
erty  of  creed,  as  an  absconding  debtor,  for  the  purpose  of  satisfy- 
ing the  11,500  note.  He  obtained  a  judgment  against  Creed  on 
the  note,  and  a  decree  for  the  sale  of  the  land  attached.  Creed 
appealed  to  the  Supreme  Court,  and  in  1866  the  court  held  that 
the  note  was  based  on  an  illegal  consideration,  and  dismissed  the 
bill. 

In  1870,  Oill  commenced  his  action  of  debt  in  the  Circuit  Court 
of  Orainger  county  against  Morris,  on  the  note  for  $1,500  made  by 
Creed,  and  signed  by  Morris  as  security.  Morris  relied  on  the 
decree  of  this  court,  adjudging  that  the  consideration  of  the  note 
was  illegal,  as  a  bar  to  any  recovery  against  him  as  a  security  of 
Creed.  The  court  held  that  the  decree  was  a  bar,  and  gave  judg* 
ment  for  Morris,  from  which  Oill  has  appealed. 
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It  is  conceded  to  be  the  settled  law,  that  to  make  a  former  jadg- 
ment  a  bar,  it  must  have  been  a  suit  iuvolving  the  same  cause  of 
action,  between  the  same  parties  or  their  privies,  and  upon  the 
merits.  McKissick  y.  McKissicky  6  Humph.  75;  Hursi  y.  Means,  2 
Sneed,  546. 

In  the  case  of  Seai  v.  Cannotiy  Judge  Turlet  thus  states  the 
rule  and  the  reason  of  it:  ''  It  is  a  well-settled  principle  of  law, 
that  no  one  who  is  not  a  party  or  in  the  relation  of  a  representa- 
tive of  a  party,  is  estopped  from  inquiry  into  the  merits  of  a 
judgment  by  which  his  rights  are  sought  to  be  affected,  for  the 
plain  common-sense  reason,  that  he  shall  not  be  judged  with- 
out being  heard."  This  was  said  in  regard  to  the  right  of  a 
security  of  an  administrator  to  resist  a  suit  against  him  on  the 
bond,  after  judgment  had  been  rendered  against  the  administrator, 
his  principal. 

Upon  the  principle  here  laid  down,  it  is  clear  that  if  this  court, 
instead  of  holding  that  the  note  was  void  because  of  illegality  in 
the  consideration,  had  held  that  Confederate  money  was  a  good 
consideration,  and  for  that  reason  had  given  judgment  for  Oill 
against  Creed,  upon  a  subsequent  suit  against  Morris  as  surety  he 
would  not  have  been  precluded,  by  reason  of  the  judgment  against 
his  principal,  from  resisting  a  recovery;  and  this,  in  the  language 
of  Judge  TuRLEY,  ^^  upon  the  common-sense  reason  that  he  shall 
not  be  judged  without  being  heard." 

But  here  this  court  held  that  the  note  was  void  as  against  Creed, 
the  principal,  because  given  on  an  illegal  consideration.  That  hold- 
ing is  to  be  followed  as  the  law  of  that  case,  however  erroneous 
we  now  regard  iL  That  case  was  between  Gill,  the  payee  of  the 
note,  and  Creed,  the  principal  payer.  As  between  them,  the  law 
was  settled  that  Gill  could  have  no  recovery  on  that  note  against 
Creed.  Under  our  law.  Gill  was  not  prevented,  by  reason  of  the 
judgment  in  favor  of  Creed,  from  instituting  another  suit  on  the 
same  note  against  either  of  the  other  makers  of  the  note.  This 
right  is  expressly  secured  to  him  by  the  statute.  If  he  had  been 
met  by  the  plea  of  res  judicata,  the  answer  that  the  former  suit 
was  between  different  parties  would  have  been  conclusive,  unless  it 
could  be  shown  that  Morris  occupied  toward  Creed  the  relation 
of  a  representative  or  privy.  But  by  our  statute  all  joint  obliga- 
tions are  made  joint  and  several,  and  the  obligee  may  sue  all  the 
obligors  jointly,  or  he  may  sue  them  all  succesBiyely.  It  follows 
Vol.  XXVIL—  94 
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that  the  relation  of  representative  or  privy  did  not  exist  between 
them,  and,  therefore,  that  the  former  snit  and  the  present  not 
being  between  the  same  parties,  the  former  judgment  is  res  inter 
alios  acta,  and  cannot  be  plea<led  as  an  estoppel. 

By  the  civil  law,  the  case  of  principal  and  surety  does  not  fall  | 

within  the  rale  of  res  inter  alios  acta.    By  the  civil  law,  the  surety  f 

accedes  to,  and  becomes  bound  immediately  by,  the  contract  of  the 
principal,  and  the  former  taking  the  place  of  the  latter  for  any 
purpose  of  responsibility,  whether  actual  or  contingent  Pothier 
Oblig.,  part  2,  ch.  6,  §  1.  But  by  the  common  law,  the  surety  is 
bound  by  the  terms  of  his  own  engagement,  without  regard  to  the 
stipulations  of  his  principal.  Hence,  as  by  the  civil  law,  the  surety 
is  treated  as  a  representative  or  privy  of  the  principal,  a  judgment  j^ 

for  or  against  the  principal  is  an  estoppel  against  a  subsequent  suit 
i^ainst  the  surety.  But  by  the  common  law,  and  by  our  own  as 
regulated  by  statute,  the  surety  not  being  regarded  as  a  representa- 
tive or  privy,  the  common-law  rule,  or  res  inter  alios  acta,  prevails. 

This  question  is  elaborately  examined  in  2  Am.  Lead.  Gases, 
^78  to  457,  where  the  authorities  are  reviewed,  and  the  rule  laid 
down  as  follows  :  '^  When  the  contract  into  which  the  principal 
and  surety  have  entered  is  purely  joint  in  its  origin,  or  is  rendered 
so  by  the  form  in  which  action  has  been  brought  upon  it,  a  judg- 
ment for  or  against  the  former  will,  of  course,  be  a  complete  bar 
to  any  future  proceedings  against  the  latter,  as  a  consequence  of 
the  general  rule  of  law,  and  apart  from  the  peculiar  relations  exist- 
ing letween  them.  Whenever,  however,  their  obligations  arise, 
either  out  of  distinct  contracts,  or  out  of  a  contract  joint  and 
several  in  its  nature,  it  is  somewhat  difficult  to  determine  whether 
one  can  be  bound  or  released  by  a  judicial  determination  for  or 
against  the  other.  The  estoppel  of  judgment  is  limited  to  parties 
and  privies.  2  Smith's  Lead.  Gas.  (5th  Am.  ed.)  683.  And  it 
would  seem  plain  that  there  is  nothing  in  the  relation  between 
joint  coatrac4:ors,  whether  they  stand  in  the  position  of  principal 
and  surety,  or  are  both  principals,  to  render  them  privies  to  any 
suit  or  action  in  which  they  are  not  parties." 

But  while  the  weight  of  authority  fully  sustains  the  general  pro- 
position, that  a  judgment  for  or  against  the  principal  is  reii  inter 
alios  acta,  and  therefore  cannot  operate  as  an  estoppel  in  a  subse- 
quent proceeding  between  the  creditor  and  the  surety,  yet  it  seems 
impossible  to  reconcile  this  rule,  in  its  full  extenti  with  the  well- 
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establiBhed  principle  that  every  thing  which  operates  as  a  partial 
or  total  exoneration  of  the  principal,  will  necessarily  have  the  same 
effect  in  favor  of  the  surety.  It  is  obvious  that  if  the  rule  of  res 
inter  alios  acta  is  applied  to  a  case  in  which  the  principal  has  been 
discharged,  there  may  be  a  judgment  against  a  surety  who  will 
either  have  no  indemnity  against  his  principal,  or  if  he  has,  then 
the  principal  will  be  indirectly  subjected  to  a  liability  from 
which  he  had  been  legally  discharged.  In  view  of  the  diffi- 
culty in  harmonizing  the  conflict  between  the  two  rules  in  the  case 
stated,  the  editor  of  the  Am.  Lead.  Gases,  vol.  2,  p.  440,  says: 
^' Hence,  while  the  estoppel  of  the  judgment,  viewed  solely  as  a 
judicial  sentence,  will  be  confined  to  the  parties  between  whom  it 
is  rendered,  it  will,  notwithstanding,  have  the  same  effect  as  any 
other  transaction  which  gives  the  principal  rights  inconsistent  with 
those  which  the  creditor  seeks  to  enforce  against  the  surety,  and 
will  constitute  a  defense  which  would  always  have  been  good  in 
equity,  and  which  should  now  be  sustained  in  a  court  of  law." 

The  result  is  that,  when  suit  is  brought  against  a  surety  for  a 
debt  from  which  the  principal  has  been  discharged  by  a  court  of 
competent  jurisdiction,  the  surety  is  entitled,  upon  proof  of  the 
fact  of  valid  discharge,  to  rely  upon  the  judgment  of  discharge  as 
an  estoppel ;  and  this  must  be  regarded  as  an  exception  to  the 
general  rule  of  res  inter  alios  acta. 

It  follows  that  there  was  no  error  in  the  judgment,  and  the 
«ame  is  affirmed. 

Judgment  affirmed. 


Hatnes  v.  Carter. 

(12  Helsk .  7.) 

Snrtner^^ip  —  notice  of  dissoiuHon. 

Notice  of  dissolution  of  a  partnership  was  pablished  in  a  newspaper,  and  a  copy 
thereof,  with  a  red  line  drawn  aboat  the  notice,  was  mailed  to  an  actual 
dealer  residing  in  another  place.  HM,  not  alone  sufBcient  to  charge  sach 
dealer  with  notice.* 

ACTION  on  account.     The  opinion  states  the  facts.    Judgment 
for  plaintiffs. 

*  See  AutUn  v.  HdOand  (60  N.  Y.  971),  S5  Am.  Rep.  MA,  and  note,  249. 
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-4.  W.  Campbell,  for  plaintiffs. 
Allen  (6  Tyler,  for  defendants. 

Sneed,  J.  This  action  is  upon  an  account  for  merchandise  sold 
by  the  plaintiffs^  who  are  wholesale  merchants  in  the  city  of  Louisr 
ville^  Ey.,  to  the  defendants^  who  were  retail  merchants  in  the  towa 
of  Paris,  Tenn.  It  is  sought  to  charge  W.  L.  Garter,  Sr.,  as  a 
member  of  the  firm  of  Garter  &  Upton,  for  goods  sold  in  March 
and  May,  1870,  after  he  had  retired  from  the  firm,  and  had  been 
succeeded  by  his  son,  W.  L.  Garter,  Jr.,  to  whom  the  father  had 
transferred  his  interest,  and  Who,  with  the  defendant  Upton,  con* 
tinned  the  business  under  the  same  style  of  Garter  &  Upton. 

W.  L.  Garter,  Sr.,  and  defendant  Upton  were  in  business  under 
the  firm  name  of  Garter  &  Upton  in  October,  1868,  when  they 
began  their  dealings  with  these  plaintiffs.  They  continued  to  buy 
goods  of  the  plaintiffs  until  December,  1869,  when  W.  L.  Garter, 
Sr.,  transfeiTed  to  his  son,  W.  L.  Garter,  Jr.,  his  interest,  and 
retired  from  the  firm.  During  the  existence  of  the  first  firm,  the 
defendant  Upton  did  the  buying;  and  upon  the  formation  of  the 
new  firm,  he  continued  to  do  it;  and  in  March  and  May,  1870,  he 
bought  for  the  new  firm  the  two  bills  of  goods,  the  price  of  which  is 
the  subject  of  this  action. 

The  controversy  in  the  trial  below  was,  whether  the  plaintiffs, 
who  now  seek  to  hold  the  old  firm  liable,  had  notice  of  the  dissolu- 
tion. The  depositions  of  each  of  the  individual  members  of  the 
plaintiffs'  firm  were  taken  in  the  cause,  and  they  severally  prove 
that  they  had  no  notice,  in  any  form,  of  such  dissolution.  On  the 
other  hand,  the  defendant  Upton  deposes  that  when  he  bought  the 
goods  he  informed  the  plaintiffs,  Mr.  Harvell  that  Garter,  Sr.,  had 
retired  during  the  previous  December,  and  that  Garter,  Jr.,  had 
taken  his  place.  It  is,  moreover,  stated  by  Garter,  Jr.,  in  his  testi- 
mony given  on  the  9th  of  October,  1872,  that*,  at  the  time  of  the 
dissolution,  his  father  instructed  him  to  publish  the  fact  in  m 
gazette  published  in  Paris,  called  '^  The  Intelligencer,"  and  to  send 
a  copy  to  the  plaintiffs,  as  well  as  others  with  whom  the  old  firm 
had  been  dealing;  and  that  he  did  this,  and  marked  the  advertise- 
ment with  a  red  circle,  so  as  to  call  the  special  attention  of  plain- 
tiffs to  it.  But  a  letter  is  produced  in  evidence  written  by  Garter, 
Jr.,  m  September,  1871,  after  this  suit  was  brought,  in  which  he 
writes  to  the  plaintiffs  that  he  had  thus  advertised,  and  had  dis- 
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tributed  eopies  among  the  correspondents  and  dealers  with  the  old 
firm ;  bat  he  does  not  remember  whether  the  plaintifb  were  thtis 
notified  or  not.  There  was  judgment  by  default  against  XTpton, 
and  a  yerdict  and  judgment  against  Garter,  Sr.,  who  has  appealed 
in  error. 

The  court  charged  the  jury  that  '^  the  fact  that  notice  of  the 
dissolution  may  have  been  published  in  a  newspaper,  and  a 
copy  of  the  paper  sent  or  delivered  to  the  plaintiffs,  will  not  of 
itself  prove  notice.  It  is  a  circumstance  which  the  jury  may  look 
to,  together  with  all  other  facts  proven,  with  the  view  of  deter- 
mining whether  the  plaintiffs  had  notice  of  the  dissolution."  This  is 
assigned  as  error. 

It  IS  ]aid  down  in  the  books,  that  this  question,  as  to  what  shall 
amount  to  due  and  sufficient  notice  of  the  retirement  of  a  partner, 
is  one  of  considerable  nicety  and  difficulty;  that  such  notice  need 
not  be  express,  but  may  be  constructive,  and  implied  from  circum- 
stances. As  to  previous  dealers  with  the  firm,  and  parties  who 
stand  indifferent  at  the  time  of  the  dissolution,  the  rule  as  to 
notice  rests  upon  different  principles.  As  to  the  latter,  a  newspaper 
advertisement,  without  more,  is  sufficient ;  but  as  to  the  former, 
it  is  requisite  that  actual  notice  be  brought  home  to  them.  It  may 
be  implied,  however,  from  circumstances;  nor  is  it  material  in  what 
manner  it  is  given.    CoUyer  on  Partnership,  g§  532-4. 

Now  this  case  was  presented  to  the  jury  in  a  peculiar  aspect 
These  plaintiffs  had  been  dealers  with  the  firm  of  Garter  &  Upton 
previously  to  the  dissolution,  and  that  firm  was  always  represented 
in  its  purchases  by  the  active  business  partner,  IJpton.  The  name 
and  style  of  the  firm  was  unchanged  after  the  dissolution.  It  was 
still  represented  in  its  purchases  by  Upton,  who,  we  are  to  assume, 
was  the  general  business  partner  conducting  the  correspondence  of 
the  firm.  The  newspaper  containing  the  notice  of  dissolution  was 
directed  and  transmitted  by  young  Garter,  with  whom  it  is  not 
shown  the  plaintiffs  had  ever  had  any  correspondence.  The  fact  of 
actual  notice  is  flatly  denied  by  every  member  of  the  plaintiffs'  firm; 
and  we  cannot  see,  under  the  facts  of  the  case,  how  the  act  of 
transmitting  the  newspaper  can  be  regarded  as  any  thing  more  than 
a  circumstance  to  be  considered  in  connection  with  the  whole  body 
of  the  proof,  to  ascertain  whether  the  notice  of  the  dissolution  had 
actually  been  brought  home  to  the  plainti£b.  It  would  have  been 
an  easy  task,  and  certainly  it  was  Ae  dictate  of  prudence,  to  trans* 
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mit  the  information  in  the  form  of  a  circular  letter,  or  in  some 
other  mode  more  likely  to  attract  attention  than  a  village  news- 
paper. 

In  the  case  of  Huichins  v.  7%e  Bank  of  Tennessee,  8  Hnmph. 
422,  this  court  said  that  the  publication  of  such  a  notice,  even  in  a 
journal  to  which  the  party  to  be  affected  with  notice  is  a  regular 
subscriber,  is  not  like  a  letter  addi'essed  to  the  party  giving  the  fact; 
for  that  the  latter  is  a  direct  notice,  and  it  is  the  party's  own  fault 
if  he  fail  to  open  the  letter.  That  the  newspaper  advertisement 
does  not  constitute  actual  notice,  but  is  a  circumstance  as  to  the 
fact  of  actual  notice  to  be  left  to  the  jury  for  their  consideration 
in  forming  their  verdict. 

If  this  be  80  as  to  a  journal  to  which  the  party  is  a  regular  sub* 
scriber,  we  see  no  reason  for  a  different  rule  in  regard  to  one  sent 
in  an  unknown  handwriting  and  for  the  first  and  only  time. 

These  plaintiffs  had  been  advised  by  defendant  Upton  that  Car- 
ter, Sr.,  was  the  moneyed  man  of  the  old  firm,  and  they  state  that 
if  they  had  known  of  the  dissolution  their  credit  would  have  been 
withdrawn.  The  new  firm  saw  proper  to  continue  business  under 
the  identical  style  of  the  old  firm,  and  previous  dealers  might  well 
have  been  deluded  into  the  belief  that  Carter,  Sr.,  was  still  a  mem- 
ber of  the  firm. 

We  hold  that  the  circuit  judge  did  not  err  in  the  charge  to  which 
exception  is  taken. 

Judgment  affirmed. 


Memphis  v.  Woodwabd. 

(12  Helak.  490.) 

Officer  de  jure,  when  entitled  to  eaXa/ry, 

A  dty  physician  was  daly  elected,  but  was  prevented  by  injanction  at  the  suit 
of  the  prior  incambent,  from  taking  poesession  of  tlie  office,  and  the  latter 
drew  the  salary  for  some  months  thereafter.  The  injanction  having  been 
net  aside,  held,  that  the  former  was  entitled  to  recover  salary  for  that  period 
from  the  dtj.    {See  note,  p.  754.) 

AOTION  for  salary.    The  opinion  states  the  facts.     Judgment 
for  plaintiff. 

W.  M.  Randolph,  for  plaintiff 
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L.  D.  MeKisicky  for  defendant 

NiGHOLBOK,  C.  J.  Woodward  sued  the  mayor  and  aldermen  of 
Memphis,  in  the  Oircuit  Court  of  Shelby  county,  for  his  salary  aa 
physician  to  the  city  hospital,  from  October  23,  1866,  to  Aprils 
1867,  when  the  office  was  discontinued.  The  facts  were  agreed  on^ 
and  submitted  to  Judge  Heiskbll,  without  the  intervention  of  a 
jury.  He  found  in  favor  of  the  plaintiff  below  and  the  defendant  ha» 
appealed.    The  facts  on  which  the  questions  arise  are  as  follows: 

Lynch  was  physician  to  the  hospital  until  October,  1866,  when 
his  office  became  vacant,  and  Woodward  was  duly  elected,  gave 
bond,  which  was  accepted,  and  took  the  prescribed  oath.  The  mayor 
went  with  Woodward  to  put  him  in  possession  of  the  parapherna- 
lia of  the  office,  and  finding  Lynch  in  the  office,  informed  him  of 
the  object  of  the  visifc,  when  Lynch  asked  for  a  few  hours'  time  to 
move  his  family,  which  being  conceded  to  him,  thereupon,  instead 
of  moving  his  family,  he  applied  for  and  obtained  an  injunction 
from  Judge  Hunter,  requiring  the  mayor  and  Woodward  abso- 
lutely to  desist  and  refrain  from  interfering  with  him  in  the  enjoy- 
ment of  the  office.  Upon  final  hearing,  this  injunction  was  per- 
petuated by  the  chancellor;  but  upon  an  appeal  by  Woodward  to 
the  Supreme  Court,  the  decree  of  the  chancellor  was  reversed  at 
the  April  term,  1867.  Judge  Milligan,  giving  the  opinion  of  the 
court,  said:  '^  So  it  follows  that  in  either  event  the  office  of  city 
hospital  physician  was  vacant  at  the  election  of  Dr.  Woodward  in 
October,  1866,  and  that  he  was  lawfully  elected  to  the  office  by  a 
competent  and  lawful  board,  and  as  such  is  entitled  to  all  the 
privileges  and  emoluments  of  the  office."  Lynch  v.  Lafiand  et  ah, 
4  Cold.  103. 

Lynch  continued  in  the  enjoyment  of  the  office,  receiving  ita 
salary,  $225  per  month,  until  the  office  was  discontinued  in  April, 
1867.  So  that  Woodward,  although  entitled  to  the  office,  never 
actually  performed  any  of  its  duties,  though  he  was  ready  and 
willing  all  the  time  to  do  so,  and  he  never  received  any  of  the 
salary,  though  he  frequently  demanded  it.  The  injunction  con- 
tinued in  force  until  the  office  was  discontinued. 

The  question  upon  these  facts  is,  whether  the  mayor  and  alder- 
men were  liable  to  pay  the  salary  of  Dr.  Woodward,  although  they 
had  paid  Dr.  Lynch  for  the  same  term  of  service,  during  which. 
Dr.  Woodward  was  entitled  to  the  office  and  its  salary. 
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The  decision  in  the  case  of  Lynch  v.  Lafland  ei  oLia  oondasiye 
as  to  Woodward's  title  to  the  office  and  to  the  emolumeats. 

The  riglit  to  exercise  a  pablic  office  is  a  species  of  property, 
equally  with  any  other  thing  capable  of  possession^  and  the  law 
affords  adequate  redress  when  the  enjoyment  of  it  is  wrongfully 
prevented.  3  Kent,  454;  2  Ala.  (N.  S.)  31.  The  same  doctrine  is 
recognized  in  Dodd  v.  Weaver,  2  Sneed,  673. 

But  the  right  to  the  office  does  not  entitle  the  officer  to  the  com* 
pensation  as  under  a  contract;  he  takes  it  subject  to  the  authority 
of  the  creating  power  to  modify  the  compensation,  or  to  discon- 
tinue the  office.  Haynes  y.  The  State,  3  Humph.  480;  Hoke  t. 
Henderson,  4  Dev.  1.  With  this  qualification,  the  officer  is  entitled 
to  the  office  and  to  its  emoluments,  and  to  redress  for  interference 
with  his  rights. 

It  is  conceded  in  the  argument,  that  Woodward  is  entitled  to  his 
remedy  against  Lynch,  for  holding  the  office  and  receiving  the 
salary  to  which  Woodward  was  entitled.  It  is  conceded,  also,  that, 
if  the  mayor  and  aldermen  had  placed  Woodward  in  a  position  in 
which  he  could  not  perform  the  duties  of  the  office,  he  could  then 
recover  his  salary.  We  may  add,  that  it  is  equally  clear  that,  as 
Woodward  was  in  reality  entitled  to  the  salary  of  the  office,  if  the 
mayor  and  aldermen  declined  to  pay  it  to  him,  but  actually  paid  it 
to  Lynch,  who  was  wrongfully  holding  the  office,  this  payment  was 
wrongful,  and  did  not  discharge  the  liability  of  the  mayor  and 
aldermen  to  Woodward. 

If  Lynch  was  wrongfully  in  the  office,  could  the  mayor  and  alder- 
men have  been  compelled  to  pay  him  the  salary? 

In  Pearce  v.  Hawkins,  2  Swan,  89,  the  court  said:  ^  It  is  true, 
that  being  invested  with  the  forms  of  office,  his  official  acts  will  be 
deemed  good  and  valid  as  to  third  persons  in  the  same  manner  as 
if  he  had  been  an  officer  dejure.  But  when  put  on  his  own  defense 
he  cannot  justify  under  his  office,  if  it  appear  that  he  is  not  a  legal 
officer,  but  only  an  officer  de  facto." 

If  such  an  officer  could  not  defend  on  such  an  office,  it  seems  to 
be  a  legitimate  conclusion  that  if  he  seeks  to  rest  his  claim  to  com- 
pensation upon  his  rights  under  such  office,  he  will  be  repelled  if 
he  cannot  show  his  title  to  the  office. 

In  the  case  of  77ie  People  v.  7\eman,  30  Barb.  193,  the  court 
said:  '^  When  an  individual  claims  by  action  the  office,  or  the  inci- 
dents to  the  office,  he  can  recover  only  upon  proof  of  title." 
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Bnfc  it  is  insisted  for  the  mayor  and  aldermen,  that  the  salary 
was  paid  to  Lynch  under  the  operation  of  the  injunction,  and  that 
they  are  protected  against  the  claim  of  Woodward  by  reason  of  the 
payment  so  made. 

As  already  stated,  the  injunction  restrained  the  mayor  and  alder* 
men  from  'interfering  with  Lynch  in  the  enjoyment  of  the  office 
of  city  physician  and  the  discharge  of  the  duties  thereof,^'  etc; 
but  there  was  nothing  expressly  requiring  the  mayor  and  alder- 
men to  pay  the  s<ilary  of  the  office  to  Lynch;  nor  could  this  be 
implied.  A  mandatory  injunction  is  to  be  strictly  construed.  Eerr 
on  Injunctions,  534.  The  mayor  and  aldermen  could  have  with- 
held the  salary  without  violating  the  injunction.  What,  then,  ia 
the  effect  of  a  payment  made  to  Lynch,  who  was  not  legally  entitled 
to  it,  under  an  injunction  which  was  afterward  dissolved  because  it 
had  been  granted  erroneously? 

Whatever  may  be  the  legal  effect  of  such  a  payment  as  between 
the  mayor  and  aldermen  and  Lynch,  we  know  of  no  principle  upon 
which  it  can  be  held  to  be  a  satisfaction  of  Woodward's  claim. 
He  was  virtually  inducted  into  the  office,  and  by  an  evasion, 
Lynch  obtained  time  to  move  his  family,  and  availed  himself  of  it 
to  obtain  an  injunction  which  prevented  Woodward  from  actually 
enjoying  the  benefits  of  the  office  to  which,  together  with  its 
emoluments,  this  court  held  that  he  was  entitled.  The  injunction 
restraining  the  mayor  and  aldermen  from  placing  Woodward 
in  the  office,  and  restraining  him  from  entering  into  it  and 
receiving  its  emoluments,  was  wrongfully  granted.  It  was  held 
in  effect,  that  Woodward  was  entitled  to  the  salary  paid  to 
Lynch;  but  it  would  be  papable  injustice  now  to  hold  that  the 
payments  thus  made  to  Lynch  under  an  erroneous  order  of 
the  court,  and  especially  when  the  order  did  not  so  require, 
should  operate  as  a  satisfaction  of  Woodward's  claim  to  the  emolu- 
ments of  the  office.  It  was  not  in  the  power  of  the  chancellor  to 
make  such  an  order  except  in  the  event  that  Woodward  was  not 
legally  entitled  to  the  office.  Woodward's  claim  to  the  salary  fol- 
lowed his  title  to  the  office,  and  no  payment  to  another  of  money 
that  belonged  rightfully  to  Woodward,  although  made  under  an 
erroneous  order  of  the  court,  could  operate  as  a  payment  or  satis* 
faction  of  his  claim. 

The  authorities  to  which  we  have  been  referred,  in  cases  where 
officers  de  facio  received  fees  for  the  performance  of  serviceSi  do 
Vol.  XXVn— 96 
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not  control  this  case,  even  if  they  were  correctly  decided,  as  to 
which  we  express  no  opinion. 

We  are,  therefore,  of  the  opinion  that  there  was  no  error  in  the 
judgment,  and  affirm  it. 

Judgment  affirmed. 

NoTC  BT  THK  REPORTBR.->Tlii8  dodsioii  is  opposed  to  the  weight  of  aathority.  The  ooo- 
trai7  doctrine  is  held  in  New  York,  Michigan,  Minnesota,  MiasissippJ,  Kentndcy  and  Xmn^ 
sas.  See  Commiseionen  of  Saline  Co.  v.  Audermiu  ante^  171,  and  cases  there  cited  and 
referred  to.  In  Smith  v.  Mayor ^  87  N.  T.  618,  the  court  said  :  ^^  An  office  in  this  ooontiy 
is  not  property,  nor  are  the  prospectiye  fees  of  an  office  the  proper^  of  the  incumbent. 
Coniv)ry,  Mayor ^  1  Seld.  285.  T\i»  incumbent  cannot  sell  his  office  or  purchase  it,  or  in- 
cumber it.  It  will  not  pass  bj  an  assignment  of  all  his  property,  nor  will  such  assignment 
affect  his  right  to  prospective  fees.  Id.,  and  cases  cited,  p.  S90.  The  l^telature  may  di- 
minish or  abolish  the  fees  at  pleasure,  or  may  render  it  a  salaried  office."  **  The  same 
authority  holds,  and  it  is  conceded  by  the  appellants  here,  that  the  right  to  fees  or 
compensation  does  not  grow  out  of  any  contract  between  the  government  and  the  officer, 
but  arises  from  the  rendition  of  the  services.  Id. ;  Dartmouth  CddtQey,  Woodward^  A 
Wheat.  037 ;  The  People  v.  Warner^  7  Hill,  8  ;  s.  c.,2  Denlo,  273.  An  office  is  simply  aa 
appointment  or  authority  on  behalf  of  the  government  to  perform  certain  duties,  usually 
at  and  for  a  certain  compensation.  Both  the  office  itself  and  the  compensation,  upon  gen- 
eral principles  of  law,  are  entirely  within  tlie  control  of  the  government,  to  diminish,  in- 
crease or  abolish.  So,  it  may  at  any  moment  be  given  up  by  the  incumbent.  There  can 
be  neither  property  nor  contract  in  such  a  subject.  It  is  but  a  deputation  for  the  benefit 
and  advantage  of  the  government.  As  the  plaintiff  has  no  contract  with  the  dty  of  Kew 
York,  upon  the  principles  stated,  there  could  be  no  indebtedness  for  a  breach  of  its  terms, 
and  the  plaintiff's  action  must  fail. " 

The  case  of  People  v.  Ticmaih  30  Barb.  108,  cited  in  the  principal  case,  and  also  in  the 
California  cases,  and  remarked  upon  in  CommiSKUmers  of  Saline  Co,  v.  AndertoH,  ctnte,  p. 
171,  seems  to  have  been  misunderstood.  That  was  an  action  by  the  de  facto  oflloer  to  re- 
cover his  salary,  and  the  court  hold  that  he  cannot  recover,  but  they  do  not  deny  that,  if  it 
had  been  paid  him,  it  would  have  been  valid  as  against  a  daim  by  the  de  jure  officer  for 
the  same  salary.  "  The  salary  and  fees  are  incident  to  the  title  and  not  to  the  usurpatioB 
and  colorable  possession  of  an  office.  An  officer  de  facto  may  be  protected  In  the  perform- 
ance of  acts  done  in  good  faith  in  the  discharge  of  the  duties  of  an  office  under  color  of 
right,  and  third  persons  will  not  be  permitted  to  question  the  validity  of  his  acts  by  im- 
peaching his  title  to  the  office."  "  It  does  not  follow  that  a  right  can  be  asserted  and  en- 
forced on  behalf  of  one  who  acts  merely  under  color  of  office  without  legal  authority,  as  if 
he  were  an  officer  dejurt.  When  an  individual  claims  by  action  the  office,  or  the  incidents 
to  the  office,  he  can  recover  only  upon  proof  of  title.  Possession  under  color  of  right  may 
well  serve  as  a  shield  for  defense,  but  cannot  as  against  the  public  be  converted  into  a 
weapon  of  attack,  to  secure  the  fhiits  of  the  usurpation  and  the  incidents  of  the  office.*' 
This  case  is  still  law  In  New  York,  notwithstanding  the  statement  to  the  contrary  in  Com- 
miagtonerfi  of  SaJine  Co.y.  Andermm^  ante,  171,  and  in  Auditort  of  Wayne  Co.  v.  Benoft  (90 
Mich.  176),  4  Am.  Rep.  884.  Indeed,  VL  is  cited  as  authority  in  IMan  v.  Mayor  dS^  N.  Y.  879), 
28  Am.  Rep.  168,  where  the  distinction  between  an  action  by  the  de  facto  officer  and  one 
by  the  de  iure  officer  is  pointed  out,  and  where  it  is  held  that  payment  to  the  de  fatto 
officer,  while  in  possession  of  the  office,  was  a  good  defense  to  an  action  by  the  de  )w 
officer  for  the  same  salary  after  he  had  acquired  possession. 

The  California  cases  of  Dnrtey  v.  Smyth,  28  Cal.  21,  and  CanrMr,  Slebenthaier,  87  id.  120» 
agree  with  the  principal  case,  but  they  are  founded  upon  a  mistaken  oonstniction  of  Peo- 
ple V   Tieman. 

In  Qiieen  ▼.  Mayor  of  Ownbrldoe,  12  Ad.  A  Ell.  TW.  the  deftodant  bad  undsr  statntoiy 
authority  removed  a  town  clerk,  elected  to  hold  during  good  behavior,  but  who  had  not 
made  the  declaration  required  by  statute.  Held,  that,  as  aaoffloer  de  facto,  be  waaentitM 
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to  oompenaation  provided  by  that  statate,  although  he  had  not  made  the  declaration.  The 
judges  said  he  was  in  ofDoe  until  removed,  and  thus  entitled  to  compensation,  and  if  he 
had  not  been  removed  might  have  cured  the  defect  by  taking  the  declaration. 

The  de  jure  officer  may  recover  from  the  de  facto  officer  the  fees  and  emoluments  re- 
ceived by  him  while  in  office,  less  the  necessary  expenses  in  earning  them.  Mayfi/dd  v* 
Ifoore  (58 III  428),  6  Am.  Bep.fil;  Hoicwinlv.  TToud,  8Lev  M6;  QkmooeHy.  Lyons, Wind. 
2 ;  Dolonv.  Mayor  (08N.  Y.  274),  98  Am.  Bep.  168. 


NiBLBTT  y.  Nashville, 

(12  HeUk.  684.) 
Municipal  eorporaium  —  negligenee  —  eoBeawUion  at  M6  ofaUey, 

A  religious  corporation  made  an  excavation  inadequately  guarded,  at  the  side 
of  a  public  alley  in  a  city,  for  entrance  to  the  basement  of  their  church. 
The  plaintiff  fell  into  it  in  the  dark  and  was  injured,  while  attempting  to 
cross  the  alley.  HM,  that  the  city  was  liable  to  him  for  the  injury, although 
the  excavation  was  not  on  the  travelled  portion  of  the  alley.  (See  note^ 
p.  757.) 

ACTION  for  negligence.     The  opinion  states  the  facts.    Judg- 
ment for  defendant 

Quarlea  &  Thoma,  for  plaintiff. 

W.  K,  McAlister,  city  attorney,  and  John  Lellyett,  for  defend- 
ant. 

Freemak,  J.  This  action  was  brought  to  recover  damages  for 
an  injury  sustained  by  falling  into  an  excavation  adjoining  the 
McEendree  church  in  the  city  of  Nashville. 

There  appears  to  be  an  alley  running  from  Church  street  along 
the  side  of  the  property  of  the  church  situated  on  this  alley  and 
extending  to  the  edge  of  it.  The  church  had  made  an  excavation 
along  the  side  of  'the  wall  of  its  building,  some  six  or  seven  feet 
deep,  for  convenient  entrance  into  the  basement.  Immediately  on 
the  edge  of  the  street,  a  curbing  of  stone  twelve  or  fourteen  inches 
high  had  been  erected.  The  plaintifF,  in  endeavoring  to  cross  the 
alley  and  approach  the  house,  the  night  being  dark,  fell  over  this 
curbing  into  the  excavation,  and  thus  received  the  injury  com- 
plained of. 

The  original  declaration  filed  in  the  case  averred,  in  substance. 
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that  the  area  or  pitfall  wrongfully  permitted  by  the  corporation 
was  '*  in  and  on  a  public  aUey  and  common  highway  "  of  the  city. 
Issues  werB  made  up  on  this  declaration  which  had  biaen  filed  at 
the  January  term,  1871.  An  amended  count  was  filed  at  the  May 
term,  1872,  which  averred  that  the  pitfall  or  ezcayation  from  which 
the  injury  was  received  was  adjacent  and  contiguous  to  the  alley 
and  immediately  on  side  of  it. 

His  honor,  the  circuit  judge,  at  the  trial  charged  the  jury  that 
if  the  proof  showed  that  the  excavation  was  not  '*  in  and  on  ''  the  | 

alley,  but  adjacent  to  it,  then  the  plaintifE  could  not  recover  on 
the  first  count  of  the  declaration.  [ 

[Omitting  2k  (question  of  pleading.] 

Assuming  this  to  be  the  fair  construction  of  the  declaration,  the  K 

<]tiestion  then  arises,  whether  such  an  obstruction,  or  interference  'I 

with  the  free  use  of  the  highway,  if  permitted  by  the  corporation, 
though  not  immediately  in  the  alley,  is  one  for  which  the  corpora- 
tion will  be  held  responsible  if  injury  therefrom  has  oocuned  to 
one  passing  along  said  alley. 

We  think  the  true  rule  may  be  stated  to  be,  that  if  an  obstruc- 
tion or  excavation  be  permitted  which  renders  the  alley,  street,  or 
highway,  unsafe  or  dangerous  to  persons  or  vehicles,  whether  it  lie 
immediately  in  or  on  the  alley,  street  or  highway,  or  so  near  it  as  to 
produce  the  danger  to  the  passer  at  any  time  when  he  shall  prop- 
erly desire  to  use  such  highway,  it  is  such  a  nuisance  as  renders 
the  corporation  liable. 

Such  is  the  doctrine  of  the  case  of  the  Franklin  Turnpike  Co. 
V.  iV.  Crockett,  2  Sneed,  271,  and  such  is  the  result  of  numerous 
authorities  to  which  we  have  been  referred  in  the  briefs  of  connseL 
See  Memphis  v.  Lasser,  9  Humph.  757 ;  Bumham  t.  Boston,  10 
AUen,  290. 

A  party  bound  to  keep  a  highway  in  repair  and  open  for  the 
passage  of  the  public  in  a  city  by  night  or  by  day,  certainly  cannot 
be  held  to  perform  that  duty  by  simply  keeping  th6  area  of  the  high- 
way free,  while  along  its  edge  there  is  a  well  or  excavation  unin* 
closed,  into  which  the  passenger,  by  an  inadvertent  step  or  an  acci- 
dental stumble,  might  fall  at  any  time. 

Such  an  excavation  might  be  all  the  more  dangerous  by  being 
immediately  on:  the  side  of  an  alley  or  street  rather  than  in  it,  as 
in  the  latter  case  it  would  be  notorious  as  dangerous,  and  would  be 
shunned  by  all ;  while  in  the  former  case  no  such  attention  might 
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be  directed  to  it^  and  the  nnsuspecting  passenger^  by  a  mere  acci- 
dental step,  would  be  liable  to  be  precipitated  into  it  and  thus 
flerioiisly  injured.  See  the  case  of  Oliver  v.  Worcester,  102  Mass* 
489 ;  3  Am.  Rep.  485. 

We  therefore  hold  that  his  Honor  erred  in  bis  instructions  to 
the  jury,  and  the  judgment  must  be  reversed. 

[Omitting  an  immaterial  remark.] 

Judgment  reversed. 

IVoTB  BY  TBK  RspoRTBB. — lo  fiifm^tom  ▼.  City  of  Boeton^  10  Allen,  898,  the  .court  argU' 
endo  draw  a  distinctloii  between  a  city  street  and  a  country  highway.  'That  was  a  case  of 
injujy  to  one  coming  on  the  highway  laterally.  The  court  say:  **  Doubtless  in  many 
eases  it  would  be  a  proper  exercise  of  due  and  reasonable  care  to  -place  a  single  bcurier 
across  a  way  or  street  which  was  defective  and  dangerous,  sufficient  to  stop  persons  from 
pB<mtng  over  it  by  the  usually  travelled  path.  Such  a  precaution,  for  example,  would  be  an 
adequate  protection  against  accident  on  a  highway  in  the  country,  which  was  not  wrought 
for  travel  throughout  its  entire  limits,  or  in  places  where  the  adjoining  lands  were  so 
fenced  by  the  owners,  or  natural  obstacles  were  so  interposed  that  access  to  the  way  later- 
ally was  dther  unusual  or  difficult.  But  a  very  different  standard  of  diligence  would  be 
aipplicable  where  a  way  or  street  was  within  the  limits  of  a  city  or  town,  and  was  prepared 
for  travel  and  actually  used  in  every  part,  and  to  which  constant  access  was  had  from  pri- 
vate ways  over  lands  of  adjacent  proprietors,  entering  it  at  the  side.'* 

In  Stiow  V.  IrihdbUanta  of  Adams,  1  Gush.  443,  a  declaration  jflleging  that  the  highway 
was  obstructed  by  large  quantities  of  logs,  planks,  slabs,  and  boards,  piled  up  and  extend- 
hig  along  either  side  of  the  highway,  and  so  near  to  the  beaten  track  and  tcavelled  path  as 
to  be  a  great  nulsancs,  and  dangerous  to  traveUers,**  etc. ,  was  held  good  as  an  allegation 
that  the  obstruction  was  within  the  road. 

FratikUn  Tumptke  Co.  v.  Oroekett,  2  Sneed,  96S,  was  the  case  of  an  injury  caused  by  the 
collision  of  a  horse  and  wagon  against  a  telegraph  pole  at  the  side  of  the  road.  It  was 
left  to  the  Jury  to  say  whether  there  was  a  sufficient  road.  The  court  said  the  pole  was 
not  per  Be  a  nuisance,  but  ^ in  case  of  defect  in  its  construction  or  repair,  a  post,  tree,  pit, 
or  other  obstruction,  within  the  line  of  the  ditches,  and  even  out  of  it,  may  prove  to  be  a 
nuisance,  where  by  reason  of  such  defect  the  safety  of  travel  is  endangered.  As,  for  in- 
stance, if  a  decayed  tree  be  near  and  over-hang  the  road,  or  If  a  pit  be  opened  near  its 
margin,  or  a  precipice  or  bridge  remain  without  guards,  or  the  like." 

In  Mayor  V.  Memphis,  9  Humph.  757,  the  injury  was  caused  by  a  cistern  occupying 
about  two^thirds  of  the  width  of  a  city  sidewalk,  and  left  unguarded.  A  recovery  was 
sustained. 

In  Foehayy.  Glen  Raven  (26  Wis.  S86),  8  Am.  Rep.  73,  it  was  held  that  objects  within  the 
limits  of  a  highway,  naturally  calculated  to  frighten  horses  of  ordinary  gentleness,  may 
constitute  such  deficiencies  In  the  way  as  to  render  the  town  liable,  even  though  so  far  re- 
moved from  the  traveUed  patli  as  to  avoid  all  danger  of  collision.  This  was  founded  oa 
Morae  v.  Richmond,  41  Yt.  485.  See,  also,  MandeneMd  v.  City  of  Duimque  (89  Iowa,  73), 
4  Am.  Rep.  196 ;  Bataetty.  City  of  St.  Joseph  (S3  Mo.  S90),  14  Am.  Bep.  446  ;  Hey  v.  PhUa- 
deiphia  (Bl  Fenn.  St.  44),  29  Am.  Rep.  783 ;  Puffer  v.  Inhabitants  of  Oranoe  (122  Mass.  389), 
S3  Am.  Rep.  886. 

In  Cogswell  v.  InhaMtants  of  Lexington,  4  Cash.  807,  the  obstruction  was  a  post  near  the 
true  Hne  of  the  highway,  which  was  not  Indicated  by  any  visible  objects,  and  within  the 
limits  of  the  general  course  and  direction  of  travel,  and  where  travellers  were  accustomed 
to  pass.  This  was  held  within  tiie  road  so  as  to  warrant  a  reooveiy  for  an  Injury  sustained 
by  driving  against  it. 

In  Casaedy  v.  StoeKbridge,  21  Tt.  801,  the  obstacle  was  a  sled  crook  lying  at  the  side  of 
the  road,  the  end  being  two  feet  from  the  wheel  track,  and  over  which  the  plaintiff  acci- 
dentally drove  by,  his  horse  suddenly  springing  to  that  side.  It  was  properly  left  to  the 
jury  to  say  whetiier  the  road  was  suifficient  and  whether  the  crook  was  within  the  road. 
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The  court  distinguish  this  from  Rtee  y.  Montpdier,  19  V t.  47Q»  where  the  plftiutiff  ▼otam* 
tarily  and  unnecessarily  drove  on  the  side  of  the  road  to  get  the  benefit  of  the  snow,  and 
there  being  injured,  the  town  was  held  not  to  be  liable,  and  seem  to  disapprove  the  re- 
mark there  tliat  the  town  would  not  be  liable  if  the  plaintifF's  ^*  horse  took  the  same  diieo- 
tion  from  a  natural  instinct,  or  from  inability  to  see  the  road  on  account  of  the  darimen.** 

In  JohnMn  v.  WhiUftiOd,  18  Me.  88tt,  it  was  held  that  to  allow  the  sides  of  the  travelled  path, 
to  become  incumbered  by  logd  or  other  things  unnecessarily  placed  there,  subjects  the 
town  to  the  payment  of  damages  occasioned  thereby.  Here  the  obstacle  was  a  oedar  loff 
lying  by  the  side  of  the  road.  But  in  PerLiw  v.  FayeUCt  68  Me.  152,  where  the  obstacles 
were  stumps  and  stones  removed  to  the  side  of  the  road  in  repairing  Uie  way,  and  agafawt 
which  the  plaintifTs  horse,  frightened  by  a  cow  in  the  road  with  a  board  on  her  horns,  up- 
set the  plaintiff  *s  wagon,  the  town  was  held  not  liable.  But  this  was  put  not  only  on  tiie  ne- 
cessity of  the  obstacle,  but  on  the  double  nature  of  the  cause  producing  the  injury,  namely 
the  fright  of  the  horse  and  the  presence  of  the  obstade.  In  Blake  v.  Newjuidt  id.  SIH^ 
the  plaintiff,  on  account  of  a  trench  dug  across  the  road  by  an  adjacent  owner,  turned  late 
a  field,  and  in  returning  to  the  road  the  carriage  struck  a  rook  within  the  limite  of  the 
highway,  but  outside  the  travelled  portion,  and  she  was  injured.  HeUL,  that  the  town  was 
not  liable.  The  court  say  her  remedy  was  to  fill  up  the  dltoh."  Tliey  cite  Howards, 
North  Bridgewater,  16  Pick.  189 ;  Tisdale  v.  Norton^  8  Mete.  888 ;  Shepardton  v.  Odemln, 
13  Id.  55  ;  Smith  v.  WeiideO,  7  Cush.  496  ;  KeUooo  v.  Northamptnn^  4  Gray,  65,  and  observe: 
**  The  town  is  under  no  more  obligation  to  remove  stones  or  other  obstacles  naturally  ex- 
isting in  the  soil,  within  tbe  limits  of  the  way  but  outside  of  that  portion  of  It  prepared  for 
travel,  than  it  Is  to  remove  similar  objects  in  the  adjoining  fields.  That  which  was  not  a 
defect  before  cannot  be  made  so  by  another  and  an  independent  defect  having  no  conaeo- 
tionwithit." 

In  Tisdalc  v.  InhdbUantB  of  Norton,  8  Mete.  888,  it  was  held  that  an  action  agahist  the 
town  to  recover  damages  for  an  injury  received  by  reason  of  a  defect  or  want  of  repair  in 
a  highway,  which  the  town  by  law  Is  bound  to  repair,  cannot  be  maintained  by  a  party  who 
goes  out  of  the  highway,  because  of  the  defect  therein,  Into  the  adjoining  land,  and  there 
receives  the  Injury.  Here  the  plaintiff  drove  Into  a  pond  outside  the  hl^^way  limits.  The 
traveller  is  bound,  say  the  court,  "  to  make  use  of  some  other  pabllo  way ;  otherwise,  he 
proceeds  at  his  own  peril . " 

It  has  been  held,  where  the  highway  has  been  laid  out  and  established  of  a  certain  uiuth 
by  statute,  to  be  no  justification  on  an  indictment  for  this  offense,  that  the  obstruction  is 
placed  in  a  part  of  the  highway  which  has  not  been  prepared,  and  cannot  be  used  for  travel 
by  reason  of  ledges  of  rocks  and  stones  and  that  said  obstruction  does  not  obstruct  or  hin- 
der the  travel  thereon.  The  court  distinguished  between  the  right  of  the  public  or  town, 
as  against  the  individual  for  an  obstruction,  and  the  right  of  the  individual  faj  private  ' 
action  under  the  statutes,  as  against  the  town,  for  a  defect  or  want  of  repair.  Hie  latter, 
it  is  said,  "  only  requires  a  road  of  proper  width,  and  kept  in  good  repair.  But  the  town 
on  the  other  hand,  to  enable  itself  to  discharge  its  obllgatiMi  to  the  public,  requires  the  ftall 
and  entire  width  of  the  whole  located  highway.  The  space  between  the  made  road  and 
the  exterior  limits  of  the  located  highway  may  be  required  for  various  purposes  ;  as  for 
making  and  keeping  in  repair  the  travelled  path ;  for  making  sluices  and  water-cooms ; 
for  furnishing  earth  to  raise  the  road,  and,  not  unfrequently,  from  the  location  of  the  road, 
and  from  the  exi)osure  to  be  obstructed  by  snow,  the  entire  width  of  the  located  road  is 
required  to  be  kept  open,  to  guard  against  accumulations  of  snow  that  mifl^t  otherwise 
wholly  obstruct  the  public  travel  at  such  seasons.  For  these  and  other  uses,  In  aid  of 
what  is  the  leading  object,  the  keeping  in  good  repair  the  made  or  travelled  road,  the  gen- 
eral easement  in  the  public,  acquired  by  the  location  of  a  highway,  is  oo-eztensive  with 
the  exterior  limits  of  the  located  highway  ;  and  the  question  of  nuisance  or  no  nnisanos 
does  not  depend  upon  the  fact  whether  that  part  of  the  highway,  which  is  alleged  to  have 
been  unlawfully  entered  upon  and  obstructed  by  the  defendant,  was  a  portion  of  the  hlgb> 
way  capable  of  being  used  by  the  traveller.  Oommormwaie^  r.  King,  18  Meta  (Maas.)  lift 
Peoplt  V.  Cunningham^  1  Denlo,  584. 
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HOLLIS  T.  STALBT. 
(9  Baxt.  107.) 

Pofrin&nhip  -«  fighU  of  eredUars  after  di$9olutian  and  atiumpticn  nf  MtffoU&m 

by  apcTtian  of  firm. 

One  partner  retired  from  the  6rm»  selling  hia  interest  to  the  remaining  partner^ 
he  agreeing  to  paj  the  firm  debts,  and  having  sufficient  property  to  do  so. 
That  property  having  been  wasted,  a  firm  creditor  being  anable  to  enforce 
his  daim,  filed  a  bill  to  reach  property  which  the  outgoing  partner  had 
withdrawn  from  the  firm  when  he  retired.  Udd,  that  he  had  no  equitable 
lien  thereon. 

I^ILL  to  enforce  an  equitable  lien.    The  opinion  states  the  facts. 

J.  H.  Windle,  for  Hollis,  Wright  &  Co. 
John  F.  Murray  and  Deaton,  for  Staley. 

Sneed,  J.  The  defendants  being  piu*tner8  in  trade,  and  indebted 
to  the  complainants^  dissolved  their  partnership,  and  gave  notice 
thereof.  The  defendant,  E.  D.  Staley,  I'etired  under  an  agreement 
with  James  Staley  that  the  latter  wou}d  assume  and  pay  the  firm 
debts,  retaining,  as  the  proof  shows,  ample  assets  for  thatpurpose. 
The  defendant,  E.  D.  Staley,  upon  his  retirement,  and  a  settle- 
ment between  the  partners,  withdrew,  of  the  property  alleged  to 
belong  to  the  firm,  a  wagon  and  two  mules.  It  seems  that  the 
complainants  did  not  prosecute  their  remedies  against  James  Staley 
promptly,  and  the  assets  were  ultimately  wasted,  both  parties 
becoming  insolyent. 

The  bill  was  filed  to  reach  the  wagon  and  mules  upon  an  assumed 
lien  of  the  creditors  upon  the  property,  as  firm  property,  and  on  the 
ground  that  the  property  was  transferred  to  E.  D.  Staley  fraudulently, 
and  with  a  view  to  insolvency.  The  fraudulent  in  tent  is  denied  in  the 
answer,  and  E.  D.  Sttdey  claims  the  property  as  his  own,  and  that 
the  ownership  and  possession  thereof  is  protected  by  the  exemption 
laws.  In  the  case  of  Smilh  v.  Edwards,  7  Humph.  106,  and  Croone 
T.  Bivens  et  a/.,  2  Head,  339,  it  is  held  that  where  one  partner  retires 
from  a  firm,  selling  out  his  interest  in  the  assets  to  the  remaining 
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partners,  who  continue  the  business,  and  stipulate  that  they  will 
pay  the  debts,  if  they  fail  to  do  so,  and  the  retiring  partner  haa 
them  to  pay,  or  becomes  liable  for  them,  he  has  no  lien  in  equity 
upon  the  partnership  assets  for  his  idemnity.  He  must  rely  upon 
the  coYenant  of  the  parties. 

If  the  partners  have  none  in  such  case,  the  creditors  can  have  none. 
This  is  not  precisely  that  case,  but  we  think,  in  this  kind  of  case^ 
the  creditors  can  have  no  remedy  against  the  property  in  question, 
upon  the  theory  of  an  equitable  lien;  but  the  case  stands  upon  the^ 
same  footing  with  a  transfer  of  property  by  any  other  person 
indebted.  If  fraudulent  creditors  of  the  firm  may  reach  it  in  the 
ordinary  mode. 

We  can  see  no  eyidence  of  fraud  in  this  case,  and  this  disposes  of 
the  case  made  in  the  bill.  The  complainants  are  not  entitled  to 
satisfaction  out  of  the  proi)erty  in  question. 

Beyerse  the  decree  and  dismiss  the  bilL 

B&versetL 
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(BBaxt.86e.) 

Buretythip  for  one  non  $ui  Juris, 
A  Boiety  on  an  obligation  void  for  ooverture  \b  liable.* 

ACTION  against  surety  on  a  promissory  note.     The  opinion 
states  the  facts. 

[No  counsel  giyen.] 

Sneed,  J.  The  facts  agreed  in  this  case  are,  that  the  defendant 
Nannie  Moore  became  surety  on  the  promissory  note  of  Mrs. 
Bandolph,  with  a  full  knowledge  that  the  latter  was,  at  the  time, 
A/eme  covert,  and  it  is  insisted  that  the  said  Nannie  Moore  is  not 
bound,  because  as  to  the  married  woman  the  contract  is  yoid,  and 
the  obligation  of  the  surety  falls  with  it  It  is  true,  that  such  a 
contract^  as  this  on  the  part  of  a  married  woman,  is  absolutely 
yoid,  but  it  does  not  follow  that  the  contract  of  one  who  signs  thet 

^Sae,  toMma  affect,  DavU  ▼.  auuu  {Ulad,  1081),  18  Am.  Vmp.  881. 
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note  as  her  surety  is  also  void.  On  the  contrary,  the  law  holds  it 
to  be  an  independent  and  binding  obligation,  and  recognizes  such 
a  case  as  a  special  exception  to  the  ancient  rule,  that  the  discharge 
of  a  principal  releases  a  surety.  The  case  of  Maggs  y.  ArneSy  4 
Bing.  470,  does  not  sustain  the  plaintiff's  position.  In  that  case 
the  question  was,  whether  the  undertaking  of  the  defendant  was 
an  original  one,  so  as  not  to  require  it  to  be  in  writing.  The  court 
held  that  it  was  collateral,  and  should  have  been  in  writing.  But 
neither  the  counsel  nor  the  court  supposed  that  the  defendant 
would  not  have  been  bound  if  the  contract  had  been  in  writing. 
Keentel  v.  NetoeU,  7  HiU,  118.  In  that  case  A  executed  a  covenant, 
by  which  he  undertook  to  become  surety  for  the  faithful  perform- 
ance of  B's  covenant  to  pay  rent,  and  it  was  held  that  A's  coven- 
ant was  binding  and  valid,  though  the  covenant  of  B  was  void  for 
coverture.  And  so  in  Jones  v.  Croslkwaite  et  al,  17  Iowa,  393,  it 
was  held,  upon  full  review,  that  the  general  rule,  that  a  discharge 
of  the  principal  releases  the  surety,  does  not  apply  where  a  person, 
sui  juris,  guarantees  the  obligation  of,  or  becomes  surety  for,  a 
married  woman,  minor  or  other  person  incapable  of  contracting. 
m  vid.  Allen  v.  Berryhilly  27  Iowa,  531;  1  Am.  Rep.  309;  2  Rich- 
590;  1  Parsons  on  Notes  and  Bills,  214;  Ohitty  on  Contracts,  449. 
We  hold  that  the  defendant,  Nannie  Moore,  is  bound  by  her  obliga- 
tion. The  circuit  judge  held  otherwise. 
Reverse  the  judgment  and  enter  judgment  here. 

Judgment  reversed* 


MUBPHY  V.   SOUTHBRN  LiFB  INSURANCE  COMPANY, 

(8  Baxt  440.) 
Insurance  -«-  local  agent — potoor  to  waive  condition,* 

A  policy  of  infloranoe  provided  tliat  it  should  be  void  anless  the  annual  pre- 
mium was  paid  on  or  before  the  day  appointed.  Part  of  a  premium  bad 
been  paid  to  a  local  agent,  to  whom  the  duty  of  collecting  the  premiums 
was  intrusted,  and  he,  in  ezoess  of  his  limited  powers,  had  given  time  for 
the  payment  of  the  balance.    Held,  that  the  policy  was  not  avoided, 

QUIT  on  an  insurance  policy.     The  opinion  states  the  facts. 

*  Bee  Bodine  ▼.  Exehange  FUre  Ins.  Co.  (61 N.  Y.  117),  10  Am.  Rep.  666 ;  Dayton  Ins,  Co. 
▼.  KOt^  (S4  Ohio  St.  S45),  16  Am.  Rep.  OS. 
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JV.  S  K  Baxter,  for  the  Company. 
Alexander  Campbell,  for  Murphy. 

NiOHOLSON^  C.  J.  This  case  was  determined  in  the  Chancery 
Court,  at  Nashville,  upon  an  agreed  state  of  facts  made  up  in  pursu- 
ance of  the  statute.  The  question  involved  is,  whether  the  insure 
ance  company  is  responsible  to  complainant  for  the  amount  of  a 
policy  issued  to  Barney  Murphy  on  the  11th  of  March,  1867.  The 
policy  was  issued,  insuring  the  life  of  Barney  Murphy  for  the  use 
of  his  wife,  Dora,  and  children,  in  the  amount  of  $1,000,  for  the 
term  of  his  natural  life. 

It  is  expressed  in  the  face  of  the  policy,  that  it  was  issued  in 
consideration  ^^of  the  sum  of  $24.72,  to  them  in  hand  paid  by 

Dora  Murphy,  wife  of  Baniey  Murphy,  and  of  the  sum  of 

dollars  and cents,  to  be  paid  on  or  before  the day  of 

next,  and  note  at  twelve  months  from  the  date  thereof,  for 

$16.48,  with  interest  paid  in  advance,  and  of  the  annual  premium 
$41.20,  to  be  paid  on  or  before  the  11th  of  March  (or  half,  or 
quarter  yearly,  in  advance,  with  interest)  two-fifths  of  said  note 
paid,  as  aforesaid,  in  every  year,  during  the  continuance  of  this 
policy." 

It  is  also  recited  in  the  policy,  that  **  it  is  also  understood  and 
agreed  by  the  assured  to  be  the  true  intent  and  meaning  hereof, 
that,  in  case  the  said  premium  shall  not  be  paid  on  or  before  the 
day  hereinbefere  mentioned  for  the  payment  thereof,  then,  in  any 
such  case,  the  said  company  shall  not  be  liable  for  the  payment  of 
the  sum  assured,  or  any  part  thereof ;  and  this  policy  shall  cease 
and  determine.  And  it  is  further  agreed,  that,  in  every  case  where 
the  policy  shall  cease,  or  become,  or  be,  null  and  void,  all  previous 
payments  made  thereon  shall  be  forfeited  to  the  said  company." 

The  facts  agreed  on  are  as  follows:  Barney  Murphy  died  on  the  25th 
of  January,  1870.  The  premium  for  the  first  and  second  years  of 
the  policy  was  duly  paid,  but  for  the  third  year,  when  the  assured 
died,  it  had  not  all  been  paid,  but  paid  only  in  part,  to  wit :  $11. 
This  sum  was  paid  to  W.  Matt  Brown,  who,  at  the  time,  was  the 
local  agent  of  the  company  at  Nashville,  where  the  policy  was  is- 
sued, and  where  Murphy  lived  and  died.  Brown,  from  time  to 
time,  called  upon  Murphy  to  pay  the  balance  of  the  premium,  but 
he  failed  to  do  it.     It  is  agreed  that  Brown  did  not  pay  the  $11 


DECEMBER  TEBM,  1874.  763 


Murphy  y.  Soathem  Life  Insurance  Gompanj. 

over  to  the  company,  bat  this  was  unknown  to  Murphy ;  also,  that 
at  the  time  of  the  payment  of  the  111,  he  told  Murphy  that  if  he 
did  not  pay  the  balance,  the  policy  would  be  forfeited.  It  was 
further  agreed,  that  a  circular,  issued  by  the  company  in  1868,  was 
received  by  Murphy,  and  that  Brown  gave  Murphy  a  receipt  for  the 
$11.  This  receipt,  however,  is  not  in  the  record,  nor  is  there  any 
proof  as  to  its  date  or  its  terms.  In  the  circular  referred  to,  dated, 
**  Office  Southern  Life  Insurance  Company,  Memphis,  Tennessee, 
,  1868,"  the  following  passages  occur : 

'*  Persons  who  wish  to  guard  against  the  contingencies  to  which 
all  are  liable,  by  getting  a  policy  of  insurance,  are  referred  to  the 
agent  of  the  company,  if  one  has  been  appointed  in  your  neighbor- 
hopd.'' 

'^  All  policies  non-forfeited  after  the  second  annual  payment'' 

It  may  be  inferred  from  a  notice  exhibited  in  the  agreed  state  of 
facts,  that  it  was  the  habit  of  the  company  to  issue  from  its  office 
at  Memphis  a  notice  to  each  person  assured,  notifying  him,  in  ad- 
vance, of  the  amount  of  cash  premium,  and  when  to  be  paid,  and 
the  amount  of  the  premium  note. 

It  appears,  further,  from  another  exhibit,  that  the  office  at  Mem- 
phis prepared  receipts,  stating  the  amount  received  from  the  as- 
sured for  premium  on  policy,  giving  its  number  and  amount  in- 
sured to  the  end  of  the  next  year.  These  receipts  were  sent  to  the 
local  agents  in  advance  of  the  day  for  payment,  regularly  signed  by 
the  secretary  at  Memphis,  as  of  the  date  of  the  payment,  but  with  this 
condition  annexed  :  ^'  Not  binding  until  the  amount  is  paid  on 
this  receipt,  countersigned  by  W.  Matt  Brown,  agent  at  Nash- 
ville." 

These  were  all  the  facts  submitted  to  the  chancellor.  He  was 
of  opinion  that  complainant  was  not  entitled  to  recover,  and  de- 
creed accordingly.    From  this  decree  complainant  has  appealed. 

The  first  inquiry  that  presents  itself  is,  how  did  Brown  and 
Murphy  understand  the  transaction  between  them,  when  Murphy 
paid  and  Brown  received  the  111  ?  It  does  not  appear  when  this 
transaction  occurred,  but  we  may  safely  assume  that  it  was  either 
on  the  11th  of  March,  1869,  when  the  premium  was  payable,  or 
after  that  time. 

When  the  payment  of  $11  was  made  and  receipted  for.  Brown 
told  Murphy  that  **  if  he  did  not  pay  the  balance,  the  policy  would 
be  forfeited/'    It  is  clear  that  Brown  did  not  consider  the  policy 
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already  forfeited,  but  his  understanding  was,  that,  whether  it 
would  or  would  not  be  forfeited,  depended  upon  the  future  pay- 
ment of  the  balance  of  the  premium.  That  this  was  his  under- 
standing,  is  made  clearer  by  the  fact  that,  from  time  to  time, 
afterward,  he  called  upon  Murphy  for  the  balance.  The  under- 
standing, then,  of  Brown  and  Murphy  was,  that  Brown  had  a 
right  to  keep  the  policy  alive  after  the  11th  of  March,  1868,  by  ac- 
cepting 111  of  the  premium,  and  collecting  the  balance  afterward. 
In  other  words,  the  transaction  shows  that  Brown  understood  him- 
self as  haying  the  right  to  waive  the  forfeiture  arising  from  non- 
payment of  the  premium,  by  receiving  payment  of  a  part  and  mak- 
ing the  forfeiture  depend  upon  the  payment  or  non-payment  of 
the  balance  of  the  premium.  Hence  we  see  that  Brown,  regarding- 
the  question  of  forfeiture  as  superseded,  retained  the  $11,  but  made 
no  return  of  it  to  the  office  at  Memphis,  and  no  report  of  the  trans- 
action, so  far  as  we  can  see,  but  from  time  to  time,  demanded  of 
Murphy  the  balance.  Before  the  expiration  of  the  year  Murphy 
died.  Upon  this  view  of  the  transaction  between  Brown  and  Mur- 
phy, the  next  inquiry  is,  was  Brown  authorized  to  waive  the  for- 
feiture, and  by  so  doing,  to  bind  the  company  upon  the  policy  ? 
The  character  and  extent  of  Brown's  agency  is  necessarily  involved 
in  this  inquiry. 

We  have  been  furnished  with  the  written  opinion  of  the  chancellor 
in  the  case,  and  we  find  that  he  considered  the  case  of  Bauton  v. 
The  American  MuL  Life  Ins,  Oo.y  25  Conn.  342,  as  conclusive  of 
the  question  in  this  case.  The  case  of  Bouton  v.  The  Amerieem 
Mut  Life  Ins,  Co.  was  an  action  at  law,  determined  in  1857.  The 
policy  sued  on  was,  in  its  main  features,  similar  to  that  in  the  case 
before  us,  except  that  the  tesHmoninm  clause  was  as  follows:  "  In 
witness  whereof,  the  said  American  Mutual  Life  Insurance  Com* 
pany  have,  by  their  president  and  secretary,  signed  this  contract^ 
this  25th  of  February,  1851,  but  the  same  shall  not  be  binding 
until  countersigned  by  W.  W.  Webb,  agent,  and  delivered,  and  the 
advance  premium  paid."  The  advance  premium  was  payable  on  the 
first  of  July,  1852,  but  was  not  paid  until  after  that  time.  It  was 
paid  to  W.  W.  Webb.  The  court  below  had  instructed  the  jury, 
that,  if  the  premium  was  paid  to  and  received  by  Webb,  as 
tiie  agent  of  the  defendants,  in  good  faith,  though  the  sum  was 
paid  after  the  1st  of  January,  1852,  they  would  find  for  plaintilL 
SSToaRB,  0.  J.,  delivered  the  opinion  of  the  Supreme  Court.    After 
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lAjing  down  the  doctrine,  that,  where  policies  of  insurance  con- 
tained a  provision  that  if  the  advance  was  not  paid  on  the  day 
designated,  the  policy  shonld  be  forfeited,  as  the  provision  was 
inserted  for  the  benefit  of  the  insurers,  it  was  only  void  at  their 
election,  and,  therefore,  that  they  might  waive  a  strict  compliance 
with  it,  after  the  time  stipulated  for  the  payment  of  the  premium, 
or  the  reception  by  them,  or  their  authorized  agent,  of  the  premium 
for  that  purpose,  after  that  time,  would  have  the  effect  of  reviving 
and  continuing  the  contract,  evidenced  by  the  policy,  as  though  it 
had  been  strictly  complied  with  by  the  assured,  the  chi^  justice 
proceeded  to  the  question,  whether  Webb  had  authority,  after  the 
Ist  of  January,  1852,  to  receive  payment  so  as  to  bind  the  company. 
He  said  that  the  only  authority  which  Webb  had  was  contained  in 
the  iesiimonium  clause  of  the  policy,  that  clause  being  that  the 
contract  "shall  not  be  binding  until  countersigned  by  W.  W. 
Webb,  agent,  and  delivered,  and  the  advance  premium  paid."  The 
word  ^^  agent,"  added  to  WebVs  name,  considered  with  reference 
only  to  the  said  clause,  imports  no  more  than  that  he  was  the  agent 
of  the  defendants,  to  do  and  co-operate  in  the  things  which  it  was 
therein  provided  should  be  done  for  the  purpose  therein  mentioned, 
of  making  the  contract  binding.  One  of  those  things  was  the  pay- 
ment, by  the  insured,  of  the  premium  in  advance  to,  and  conse- 
quently its  reception  by,  him.  The  question  now  is,  as  to  the  extent 
of  the  authority  which  was  thus  conferred  on  Webb,  in  regard  to 
the  premium  provided  for  in  the  contract  We  think  he  was  not 
empowered  to  receive  any  premium  which  was  not  paid  according 
to  the  requirements  of  the  policy,  that  is,  in  advance.  That  instru- 
ment was  his  sole  guide  in  regarri  to  what  he  should  do  under  it" 
He  concludes:  '^  Our  opinion  is  confined  to  the  question  as  to  the 
character  and  extent  of  Webb's  authority,  as  deducible  from  the 
terms  of  the  policy  itself;  leaving  the  plaintiff  at  liberty  to  prove 
expressly  by  extrinsic  evidence,  an  authority  to  receive  premiums 
after  the  time  when  they  were  made  payable  by  the  terms  of  the 
contract,  so  as  to  revive  it,  or  facts  from  which  such  an  authority 
should  be  implied." 

It  thus  appears  that  the  court  held  that  Webb  was  only  a  special 
agent  for  the  purpose  of  countersigning  the  policy  and  receiving 
the  payment  of  the  premium  in  that  case  ;  and  this  conclusion  was 
based  upon  the  fact  that  he  was  simply  designated  "agent  "for 
these  purposes,  with  no  other  evidence  than  this  as  to  his  agency. 
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But  it  is  conceded^  in  the  opinion  of  the  court,  that  if  there  was 
proof  of  facts  from  which  an  authority  to  receive  premiums  after 
the  time  they  were  made  payable  might  be  implied,  then  the  for- 
feiture would  be  waived. 

It  is  apparent  that  the  Connecticut  case  difEers  from  the  case  at 
bar  in  this,  that  in  the  former  Webb  was  agent  for  the  single  pur- 
pose of  receiving  the  advance  premium  in  that  particular  case,  and 
of  countersigning  the  policy,  but  in  the  case  before  us  the  policy 
was  not  to  be  binding  until  the  advance  premium  was  paid  to  and 
the  receipt  countersigned  by  Brown,  '*  agent  at  Nashville."  This 
language  indicates  clearly  that  Brown  was  '^  agent  at  Nashille,''  and 
in  the  agreed  facts  it  is  stated  that  he  was  'Mocal  agent  at  Nash- 
ville.^'  He  was,  therefore,  not  only  agent  in  the  particular  transac- 
tion of  receiving  the  advance  premium  from  Murphy,  and  counter- 
signing the  receipt  for  the  money,  but  he  was  the  local  agent  of  the 
insurance  company  at  Nashville,  to  receive  advance  premiums  and 
countersign  certificates  as  well  as  to  do  all  other  things  properly 
belonging  to  the  position  of  a  local  agent  at  Nashville. 

It  follows  that  the  Connecticut  case  is  not  a  controlling  authority 
in  the  present  case;  but  in  this  case  the  question  depends,  first, 
upon  the  extent  of  Brown's  authority  as  a  local  agent  to  waive  the 
payment  of  the  premium  in  advance,  and,  second,  upon  the  legal 
consequence  of  Brown's  acceptance  of  part  of  the  premium,  and 
giving  time  to  Murphy  for  the  balance. 

1.  The  main  embarrassment  in  the  case  arises  from  the  fact  that 
there  is  nothing  in  the  record  defining  with  clearness  the  character 
of  Brown's  agency  or  the  extent  of  his  powers.  There  is  enough 
to  show  that  the  principal  office  was  located  at  Memphis,  and  that 
the  contracts  for  insurance  were  there  consummated  by  the  execu- 
tion of  the  policies,  but  that  the  delivery  of  the  policies  and  the  receipt 
of  the  premiums,  and  the  countersigning  thereof,  previous  to  the 
delivery,  were  at  least  parts  of  the  business  of  Brown,  as  agent  at 
Nashville. 

Wo  think  it  may  be  fairly  inferred  that,  in  addition  to  these 
powers.  Brown  was  to  receive  application  for  insurance,  to  take  the 
preparatory  steps  for  forwarding  the  applications  to  the  principal 
office,  there  to  be  acted  on  and  consummated,  as  already  stated* 
The  term  ''local  agent"  conveys  no  other  meaning  than  that  o( 
an  agent  at  a  particular  place  or  locality;  but  whether  such  an 
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agent  has  general  or  limited  powers  is  not  determined  by  simply 
*  calling  him  a  ^^  local  agent.'' 

In  Bliss  on  Life  Insurance,  §  277,  it  is  said,  ''the  agents  of  life 
insurance  are  scattered  throughout  the  States  in  thousands.  There 
are  not  only  local  agents  appointed  in  nearly  every  city  and  Tillage, 
but  also  so-called  general  agents  who  have  charge  of  an  entire 
State  or  disirict,  and  whose  actual  powers  are  usually  much  greater 
than  those  of  the  local  agents.  The  actual  powers  of  such  agents, 
both  general  and  local,  may  be  very  different  from  their  apparent 
powers,  and  it  is  therefore  essential  to  remember  that  so  lojig  as 
the  agent  acts  within  the  apparent  scope  of  his  authority  the  com- 
pany is  bound  by  his  acts,  though  they  may  be  in  excess  of,  or  in 
violation  of  his  real  powers.  An  agent  is,  moreover,  conclusively 
presumed  to  have  not  only  the  usual  and  ordinary  powers  of  an 
agent  engaged  in  the  business  for  which  he  is  appointed,  but  all 
the  powers  necessary  and  convenient  in  the  execution  of  his  author- 
ity.'' Marky  v.  Mutual  Benefit  Life  Ins.  Co,,  103  Mass.  78;  Story 
on  Agency,  §§  58  and  106. 

It  was  said  in  the  Massachusetts  case,  just  cited,  that  the  author- 
ity of  an  agent  must  be  determined  by  the  nature  of  his  business 
and  the  apparent  scope  of  his  employment  therein.  It  cannot  be 
narrowed  by  private  or  undisclosed  instructions,  unless  there  is 
something  in  the  nature  of  the  business  or  the  circumstances  of 
the  case  to  indicate  that  the  agent  is  acting  under  special  instruc- 
tions or  limited  powers.  "  A  special  agent,"  says  Mr.  Story,  §  58, 
**  properly  exists  where  there  is  a  delegation  of  authority  to  a  single 
act ;  a  general  agency  properly  exisls  when  there  is  a  delegation  to 
do  all  acts  connected  with  a  particular  trade,  business  or  employ- 
ment." ''Under  this  definition,"  says  Mr.  Bliss,  page  439,  "  the 
agepts  of  insurance  companies,  who  are  scattered  over  the  country 
(local  agents),  would  seem  to  be  general  agents,  but  not  general 
agents  to  do  all  acts  connected  with  procuring  applications  for 


insurance." 


If  we  test  the  extent  of  Brown's  powers  as  agent  at  Nashville,  by 
the  rules  laid  down  in  these  authorities,  we  must  hold  that  he  had 
all  the  powers  necessary  and  convenient  for  the  execution  of  hia 
authority,  and  that  the  extent  of  his  powers  must  be  determined 
by  the  nature  of  his  business  and  the  apparent  scope  of  his  em- 
ployment therein.  It  was  part,  at  least,  of  his  business  as  agent, 
to  receive  premiums  from  persons  having  policies,  for  the  purpose 
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of  continaing  those  policies  from  year  to  year ;  to  leoeite  andk 
premiums  even  after  the  expiration  of  a  year,  and  when  the  poll* 
cies,  by  their  terms^  had  determined  and  ceased,  would  be  within 
the  apparent  scope  of  his  employment ;  and,  therefore,  that  the 
company  was  bound  by  his  acceptance  of  a  partial  payment  after 
the  time  when  the  premium  was  payable. 

2.  In  Flanders  on  Fire  Insurance,  104,  it  is  said,  that ''  the  gen^ 
eral  tending  of  the  cases  is,  that-  the  ofBoers  and  agents  of  insnr* 
ance  companies  may  waive  the  usual  condition  that  the  premiam 
must  be  paid  before  the  policy  shall  be  effectual,  as  well  as  any 
other  condition  in  the  contract  intended  for  their  benefit^  and  if 
the  assured  is  allowed  to  act  upon  the  confidence  of  such  waiyer^ 
the  insurer  is  estopped  to  deny  the  fulfillment  of  the  condition." 
(A  long  list  of  cases  is  cited  as  sustaining  this  proposition.) 

Mr.  Bliss,  in  his  work  on  Life  Insurance,  p.  465,  says  :  ^  There 
is  a  distinction  between  the  powers  of  an  agent  after  a  policy  hae 
been  issued,  and  before.  He  may  well  be  held  to  have  authority  to 
bind  the  company  in  connection  with  matters  transpiring  before 
or  at  the  time  of  the  issuance  of  the  policy,  and  relating  to  it,  but 
after  the  policy  had  been  issued,  his  powers,  as  a  general  thing,  are, 
so  far  as  that  policy  is  concerned,  exhausted,  unless  he  has  the 
power  to  make  a  new  contract  An  agent,  without  authority  to 
contract,  has  authority  to  waive  payment  of  the  premium,  and  to 
deliver  the  policy,  giving  a  credit  for  tho  amount,  though  the 
policy  provides  that  no  policy  shall  be  binding  till  the  pre- 
mium is  paid,  and  this,  even  though  the  policy  also  provides  that 
the  agent  has  no  power  to  waive  any  condition  on  it"  This  propo- 
sition is  supported  by  reference  to  several  late  New  York  cases, 
which  are  in  the  list  referred  to  by  Mr.  Flanders. 

Among  the  cases  so  cited  Is  that  of  the  Baptist  Church  y.  Brool> 
lyn  Fire  Ins.  Co,,  19  N.  Y.  305.  Judge  Comstook  said :  "  In  any 
subsequent  agreement  for  a  renewal  or  continuation  of  the  risk,  it 
was  competent  for  the  parties  to  contract  by  parol,  and  to  waive 
the  payment  in  cash  of  the  premium,  substituting  therefor  a  prom- 
ise to  pay  on  demand  or  at  a  future  day.''  In  the  concUtions 
annexed,  and  forming  a  part  of  the  contract  in  that  case,  it  was  set 
forth  that  no  issuance,  whether  original  or  continued,  should  be 
considered  as  binding  until  the  actual  payment  of  the  premiums. 

Another  one  of  the  cases  cited  was  that  of  Ooii  v.  National  Pr<h 
tection  Insurance  Co,,  25  Barb.  180.    In  that  case  it  was  held  to  be 
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*^  the  privilege  of  the  insurers,  if  they  elected  so  to  do,  to  waive  the 
eonditioii  making  the  actual  payment  of  the  premium  a  condition 
precedent  to  the  binding  efficacy  of  any  insurance^  as  it  was  a  pro- 
vision  inserted  for  their  benefit,  and  in  which  they  alone  were 
interested.  This  waiver  may  be  established  by  evidence  of  an 
express  waiver,  or  by  circumstances  from  which  such  waiver  may 
be  inferred,  and  it  may  be  by  the  managers  of  the^'company,  or  by 
a  duly  authorised  agent,  and  as  it  was  done  by  the  latter  in  this 
case,  it  was  obligatory  on  the  company.^' 

Theee  'authorities,  as  well  as  others  referred  to,  sustain  the  posi- 
tions laid  down  by  Flanders  and  Bliss,  already  quoted.  It  follows^ 
that  although  Brown  was  acting  in  excess  of  his  limited  powers, 
and  in  violation  of  his  special  instructions,  as  indicated  in  the 
receipts  prepared  and  sent  to  him  when  he  received  $11  from  Mur- 
phy, and  gave  him  the  receipt  therefor  as  part  payment  of  his 
premium,  giving  time  to  pay  the  balance,  yet,  as  he  was  then  act- 
ing within  the  apparent  scope  of  his  employment  as  agent  of  the 
company,  his  action  amounted  to  a  waiver  of  the  condition  of  pre- 
payment of  the  premium,  and  was  binding  on  the  company. 

We  are,  therefore,  of  opinion  that  the  decree  of  the  chancellor 
was  erroneous,  and  the  same  ia  reversed,  with  costs  to  this  court 
and  the  court  below. 


Prbis-oh  v.  Irwik. 

(4  Bast.  «n.) 
VerHJUd  cheek — action  against  drawer* 

A  bank  is  liable  on  a  check  certified  hj  it,  whether  the  drawer  had  sai&eient 
funds  are  not. 

Where  the  holder  of  a  check  procures  it  to  be  certified,  this  operates  as  pay- 
ment of  the  debt  for  which  the  check  was  drawn,  and  the  drawer  Is  re- 
leased from  liabilitj.* 

i  GTION  on  check.    The  opinion  states  the  facts. 

Demoss  and  Malone,  for  Irwin. 

Baxter  Smith  and  Neil  S.  Brown,  for  li'rench. 

*  See'aco.  Flmt  Nat.  Bank  t.  Leach  (52  N.  T.  850),  11  Am.  Rep.  706;  but  aee  Andreum 
▼.  Otrman  Nat.  Bmik  (9 Heltk,  Sll).  84  Am.  Rep.  860. 
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Fbsbxan,  J.  On  the  Idth  of  February,  1862,  Irwin  &  McCav 
drew  their  checks  on  the  Bank  of  Tennessee,  at  Nashville,  fcnr 
$1,600,  which  were  delivered  to  plaintiffs  in  payment  for  a  lot  of 
sugar  purchased  about  that  time.  Within  a  few  days  after,  per- 
haps on  the  17th  or  18th,  the  checks  were  presented  to  the  bank, 
and  the  word  ''good,''  signed  by  A.  Cunningham,  clerk,  written 
across  the  face  of  them.  About  this  time  the  bank  was  remored 
South,  on  the  approach  of  the  Federal  army,  and  was  not  brought 
back  until  about  May,  1860.  The  checks  were  again  presented  in 
1866,  payment  refused,  the  bank  then  being  insolvent,  and  having 
ceased  entirely  to  do  a  regular  business. 

It  is  shown  by  the  cashier  of  the  bank,  that  the  clerk.  Gunning* 
ham,  was  authorized  to  certify  the  checks,  and  to  bind  the  bank  by 
so  doing.  These  facts  raise  the  question  as  to  what  was  the  effect 
of  thus  certifying  the  check  by  the  bank. 

The  rule  of  law  is  thus  laid  down  by  the  Oourt  of  Appeals  of 
New  York:  ''  The  certification  of  a  check,  if  written  out,  would 
contain  a  statement  that  the  drawer  had  funds  sufficient  to  meet 
it  in  the  bank,  applicable  to  its  jiayment,  and  an  agreement  on 
behalf  of  the  bank,  that  those  funds  should  be  retained  and  paid 
upon  the  check  whenever  it  may  be  presented."  Cooke  v.  State  If. 
Bank  of  Boston^  52  N.  Y.  96  ;  11  Am.  Rep.  697.  And  whether  a 
check  when  presented  is  paid  by  the  officer  of  the  bank  in  money, 
or  he  gives  the  holder  a  certificate  of  deposit  or  draft,  or  a  certifi- 
cate that  he  will  retain  sufficient  of  the  money  standing  to  the 
drawer's  credit,  the  officer  is  acting  within  the  line  of  his  duty, 
and  the  bank  bound.  In  another  case.  First  Nat,  Bk.  of  Jersey 
City  V.  Leach,  52  N.  Y.  350  ;  11  Am  Rep.  708,  the  same  court  say, 
'^  the  theory  of  the  law  is,  that,  where  a  check  is  certified  to  be 
good  by  a  bank,  the  amount  thereof  is  then  charged  to  the  account 
of  the  bank  certificate  account  Every  well-regulated  bank  adopts 
this  practice  to  protect  itself."  If  the  bank  fail  to  do  this,  how- 
ever, it  might  involve  itself  in  peril  by  failure  of  its  customers, 
whose  checks  were  certified  without  any  account  of  their  number 
or  amount,  but  it  would  still  be  liable  to  pay  its  certified  checks, 
whether  it  had  funds  or  not.  See  Fanners  and  Mechanics^  Bank 
V.  Butchers  and  Drover^  Bank,  16  N.  Y.  125. 

When  the  holder  of  the  check  presents  it,  it  is  his  own  fiemlt  if  he 
fails  to  receive  the  money.  If  he  takes  the  oerttficate  of  the  bank, 
that  the  check  is  ''good,"  instead  of  the  money,  it  is  his  own 
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contract,  for  which  the  drawer  is  in  no  wise  responsiblei  and  the 
holder  must  take  all  the  risk  and  responsibility  of  his  own  act.  If 
he  is  unwilling  to  take  certified  checks  instead  of  the  money,  it  is 
easy  for  him  to  refuse  to  do  so,  and  go  on  the  drawer  for  his  money. 
We  think,  both  on  principle  and  all  modem  authority,  the  court 
below  charged  correctly,  that  plaintiff,  by  haying  the  checks  certi- 
fied, thereby  made  them  their  own,  and  held  them  at  their  own 
risk,  and  could  not,  after  this,  recover,  either  on  the  check  or 
original  consideration. 

Other  minor  questions  have  been  stated  in  argument,  but  this 
is  conclusive  of  the  case,  and  we  need  not  notice  them. 

Let  the  judgment  be  affirmed. 

Judgment  affirmed. 


Howell  v.  Seyieb. 

8603 


Bwrttjf — efeet  on^  of  uiuriou$  offreement  for  May  ftdttOMn  principal  and  €T0d» 

iter. 

A  sarety  is  not  discharged  by  an  executed  UBurioiuB  agreement  for  delay,  be* 
tween  the  principal  debtor  and  the  creditor,  although  made  without  the 
surety's  knowledge  or  assent.* 

A  CTION  upon  a  promissory  note.     The  opinion  states  the  facts* 

Ingersolly  for  Howell. 

Pettibone  <t  Robinson,  for  Sevier. 

MgFabland,  J.  Action  upon  a  note  executed  by  W.  F.  Gleason 
and  C.  L.  Sevier  to  Daniel  Howell,  $230,  due  at  four  months. 
Sevier  was  the  surety  of  Oleason,  and  claims  to  be  discharged  upon 
the  ground  that,  after  the  note  fell  due,  Marshall,  to  whom  it  had 
been  transferred,  agreed  with  Oleason  to  extend  the  time  four 
months  longer  in  consideration  of  the  payment  by  Gleason  of  thirty 
dollars  in  addition  to  the  principal  and  interest  of  the  note.    The 

cause  was  submitted  to  the  circuit  judge  without  the  intervention 

.    I  II  —  -^ 

*  See  ObcniOorf  ▼.  Union  Bank<tf  BtOtbnore  (81  Md.  12Q),  1  Am.  Rep.  SL 
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of  a  jary,  and  judgment  rendered  in  favor  of  the  defendant  Sevier, 
and  the  plaintiff  hae  i4>pealed. 

It  appeals  that  the  agreement  alleged  was  entered  into  between 
Mardiall  and  Gleaaon  after  the  note  fell  dne,  and  without  the 
knowledge  or  assent  of  Sevier.  The  agreement  was  that  fonr 
months'  additional  time  was  to  be  granted  upon  the  note  in  consid- 
eration of  a  &99MW  of  thirty  dollars  to  be  paid  by  Qleason,  who  gave 
his  due-bill  for  Qiis  sum,  and  paid  the  same  two  or  three  weeks 
afterward. 

Do  these  facts  discharge  the  surety  P    It  is  well  settled  that  the 
agreement  between  the  creditor  and  principal  debtor  for  delay 
which  will  discharge  the  surety  must  be  a  valid  and  binding  agree- 
ment, and  one  which  presents  a  legal  obstacle,  for  the  time,  to  the 
prosecution  of  an  action  upon  the  original  securiiy.     It  was  held 
by  this  court  in  Wilson  v.  Langford,  5  Humph.  320,  that  a  stipula- 
tion for  delay  based  upon  the  contract  of  the  debtor,  and  evidenced 
by  his  separate  note  to  pay  a  further  sum  in  addition  to  the  prin- 
cipal and  lawful  interest  of  the  original  debt,  was  not  a  valid  con- 
tract for  delay  and  the  surety  was  not  thereby  discharged ;  that  the 
agrement  to  pay  usurious  interest  was  unlawful  and  void,  and  the 
contract,  therefore,  not  binding  upon  either  party.     The  only  dif- 
ference between  that  and  the  present  case  is,  that  in  the  case  refer- 
red to  the  usurious  interest  had  not  been  in  fact  paid,  but  only  a 
note  given  for  its  payment.    In  the  present  case  the  note  given  for 
the  usurious  interest  was  afterward,  and  within  the  time  of  the 
additional  delay  agreed  upon,  paid  by  the  debtor.     Does  this  con- 
stitute an  exception  to  the  general  rule  stated  in  Wilson  v.  Lang- 
ford,  supra  f    Does  the  actual  payment  of  the  usurious  interest 
render  the  agreement  for  delay  obligatory  upon  the  creditor  ?    It 
has  been  so  held  in  a  number  of  cases,  upon  the  ground  that  the 
right  to  set  up  the  illegality  of  a  usurioas  payment  in  avoidance  of 
the  contract  for  delay  belongs  to  the  party  making  the  payment, 
and  not  to  those  by  whom  it  is  received.     See  3  Lead.  Gas.  in  Eq. 
566.     But  this,  says  the  same  authority,  has  been  questioned,  and 
is  not  applicable  unless  the  interest  be  paid  in  advance,  or  during 
the  time  of  the  delay  agreed  upon.     See  also,  2  Am.  Lead.  Cas. 
471.     The  test  is,  could  the  agreement  for  delay  have  been  en- 
forced against  the  creditor,  either  as  a  defense  to  the  suit  or  as  a 
cause  of  action  ?    If  so,  the  surety  will  be  discharged,  otherwise 
not.    In  Vilas  v.  Jones,  1  Comst  286,  two  of  the  judges  hold  that 
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the  payment  of  nsurious  interest  did  not  validate  the  agreement 
for  delay ;  that  whether  paid  or  agreed  to  be  paid^  it  was  the  same. 
The  reasoning  is  very  persuasive.  The  other  jndges  concurred  prob- 
ably upon  the  ground  that  the  surety  sought  this  relief  after  judg- 
ments at  law. 

We  have  not  access  to  the  authorities  referred  to  upon  the  ques- 
tion. It  can  readily  be  admitted  that  a  payment  of  any  sum  before 
either  principal  or  interest  of  the  original  debt  became  due^  might 
well  support  an  agreement  for  delay.  Such  payment^  if  made  as 
usury,  could  be  regarded  as  a  payment  upon  the  debt  lawfully  due, 
made  in  advance  of  the  time  when  the  same  could  be  rightfully  de- 
manded, and  it  would,  therefore,  support  a  new  agreement  The 
proposition,  that  an  agreement  for  delay  in  consideration  of  the 
debtor's  promise  to  pay  an  additional  sum  as  usurious  interest^  will 
be  valid,  provided  the  debtor  pay  the  usury  within  the  time  of 
delay  agreed  upon,  cannot  be  received  without  qualification.  The 
delay  agreed  upon  in  this  case  was  four  months.  The  debtor  gave 
his  note  for  thirty  dollars  usury.  He  might  have  paid  this  on  the 
last  day  of  the  four  months.  The  agreement  for  delay  was  not 
valid  until  the  payment  of  the  money,  and  in  such  case  it  would 
become  valid  at  the  same  time  the  delay  had  expired.  We  are  of 
opinion  that  under  our  law  the  payment  in  such  a  case  must  be  re- 
garded and  held  as  a  payment  upon  the  debt  lawfully  due,  notwith- 
standing the  agreement  of  the  parties  to  the  contrary,  and,  there- 
fore, such  payment  will  not  support  an  agreement  for  delay.  The 
payment  of  the  money  is  as  unlawful  as  the  agreement  to  pay.  If 
paid,  unless  appropriated  to  the  lawful  debt,  it  may  be  recovered 
back  either  by  the  debtor  or  a  judgment  creditor  of  his.  The 
argument,  that  the  debtor  paying  the  usury  does  not  repudiate  the 
contract,  is  not  sound.  The  debtor  might  fail  to  repudiate  the 
contract,  and  insist  upon  the  delay  agreed  upon  ;  this,  if  enforced, 
would  discharge  the  surety,  but  a  creditor  of  the  debtor  might  after- 
ward recover  the  usury  from  the  creditor  receiving  it.  So  that  he 
would  have  been  compelled  to  stand  by  his  contract,  and  yet  lose 
the  consideration.  In  short,  the  creditor  cannot  lawfully  enforce 
the  promise  of  his  debtor  to  pay  usury,  nor  can  he  lawfully  retain 
the  money  if  paid,  except  as  a  payment  upon  the  lawful  debt,  and 
therefore  his  agreement  for  delay  founded  upon  such  a  considera- 
tion is  not  obligatory  upon  him. 

Judgment  reversed  and  judgmentrendered  here  for  the  plaintiffs, 
allowing  the  credit  of  thirty  dollars.  Judgment  reversed. 
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OOSLING  T.  OaXDWELLp 
aLea.4M.> 

Life  inwiranM  —  auifffuUrilU§, 

A  policy  of  Infloranoe  procared  by  one  on  hifl  own  life  tad  payable  lo  hi* 

hein  is  not  easignable  by  him.* 

A  GREED  case  to  test  rights  in  a  life  insurance.    The  opinion 
A.    states  the  facts. 

E.  Cooper,  for  complainant 
Warder,  for  defendant. 

GooPEB,  J.  By  a  policy  of  insurance  on  his  own  life,  taken  ont 
by  William  Gosling,  the  insurance  company  promised  to  pay  the 
amount  assui*ed,  within  sixty  days  after  his  death,  ^'to  the  l^al 
heirs  of  the  said  William  Gosling.''  Afterward,  on  the  13th  of 
September,  1875,  Gosling,  by  a  separate  instrument  and  delivery  of 
the  policy,  transferred  to  Thomas  H.  Caldwell  a  trust  for  the  indem- 
nity of  himself  and  others  as  sureties  for  Gosling.  Gosling  has 
since  died,  leaving  a  widow,  three  children,  and  two  grandchildren, 
the  children  of  a  son  who  died  before  him.  The  question  submitted 
by  the  agreed  case  is,  whether  the  grandchildren  for  whom  com- 
plainant is  guardian  are  entitled  to  any,  and  what  share  of  the 
fund  due  upon  the  policy  which  was  paid  by  the  company  to  Gald- 
wall  by  agreement  of  parties.  The  other  children  have,  it  seems, 
released  their  interest  to  the  trustee. 

By  the  act  of  1846,  ch.  216,  §  3,  brought  into  the  Oode  as  §§ 
2294  and  2478,  a  husband  was  authorized  to  effect  a  policy  of  insur- 
ance on  his  life,  which  should  inure  to  the  benefit  of  his  widow 
and  heirs,  to  be  divided  between  them  according  to  the  law  of  dis- 
tribution, free  from  the  claims  of  creditors.  It  was  made  a  point 
under  these  provisions,  whether  the  husband,  who  had  taken  ont 
an  ordinary  policy  of  insurance  on  his  life,  payable  to  himself  or 
personal  representative,  could  assign  the  same  for  the  benefit  of 

•  Bee  Mimomi  FoDiy  Lffe  Int.  Oo.  t.  Stuntet  (IS  Kene.  9B^  S6  Am.  Bep.  ICL 
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creditors,  or  make  a  disposition  thereof  by  will,  so  as  to  deprive  the 
wife  and  children  of  a  benefit  under  the  statute.  But  it  was 
properly  held  that  statute  was  not  intended  to  deprive  the 
husband  of  the  power  of  disposition  incident  to  the  ownership 
of  the  policy,  and  was  designed  simply  to  exclude  the  claims  of 
creditors  in  case  of  intestacy,  the  amount  assured  being  part  of  the 
assets  of  the  estate.  Rison  v.  Wilkerson,  3  Sneed,  565;  Williams 
V.  Garsofi,  2  Tenn«  Oh.  269,  affirmed  on  appeal.  It  was  strongly 
intimated  in  the  first  of  these  cases  that  if  the  policy  had  been  made 
payable  to  the  widow  and  heirs,  the  proceeds  could  not  have  been 
diverted  from  them,  and  the  authorities  are  uniform  to  this  effect. 
Oould  V.  Emerson,  99  Mass.  154;  Eadie  v.  Slimmon,  26  N.  Y.  9; 
Conn.  Mut  Life  Ins.  Co,  v.  Burroughs,  34  Conn.  306;  Ruppert  v. 
Union  Mut.  Ins.  Co.,  7  Bobt.  155;  Frat.  Mut.  Life  Ins.  Co.  v.  Apple* 
ffate,  7  Ohio  St.  292.  The  principle  which  underlies  these  decis- 
ions is,  that  when  the  policy  is  issued  the  rights  are  vested,  and 
cannot  be  divested  without  the  consent  of  those  to  whom  they  are 
secured.  The  same  rule  applies  where  the  policy  issued  to  the 
party  himself  has  been  assigned  by  an  executed  contract,  though 
voluntary.  Fortescue  v.  Barnett,  2  M.  &  K.  36;  ffarrisony.  Mo* 
Carshey,  2  Md.  Oh.  34 ;  McCop  v.  Noyes,  3  Bradf.  139. 

The  word  '^  heirs,"  it  is  well  settled,  is  fiexible,  and  in  the  case  of 
personalty  means  next  kin.  Vaux  v.  Henderson,  J.  &  W.  388. 
note;  Ward  v.  Saunders,  3  Sneed,  387. 

The  chancellor's  decree,  giving  one-fifth  of  the  fund  to  the 
grandchildren,  must  be  affirmed. 

Decree  affirmed. 


Lewis  y.  Hubbabd. 

a  Lea.  486.) 

WiMrrcmiy — eondiiion  preeedent. 

Upon  a  sale  of  a  machine,  with  written  warrant  j,  and  a  proYision  that  in  case 
of  failure  of  the  machine  to  answer  the  purpose,  the  warrantors  were  to  have 
notice  "  at  once/'  in  order  that  they  might  cause  it  to  work  well,  or  furnish 
another  that  would  work  welL  Bach  notice  Is  a  condition  precedent  to  an 
action  for  hreach  of  the  warranty. 


776  TENNESSEE, 

Lewk  ▼.  Habbud. 


i  OTION  on  a  promiflBory  note.    The  opinioii  itatos  the  fftoia» 

Comtek  d  Cbmickf  for  Lewis  ft  Jackson. 
0*  C.  King,  for  Hubbard* 

MoFARLAJn),  J.  This  suit  was  commenced  before  a  jnstioe  of 
the  peace  upon  a  note  execnted  for  the  purchase  of  a  threshing 
machine.  The  verdict  and  judgment  in  the  Gircuit  Court  were  for 
the  defendants. 

The  machine  was  sold  by  Lewis  ft  Jackson,  the  agents  of  H.  O, 
Mead,  who  was  the  agent  of  the  manufacturers.  The  warranty 
was  in  writing  and  as  follows: 

*^  Our  machines  are  fully  guaranteed  to  do  superior  work,  as  rei^ 
resented  in  our  catalogue;  to  be  made  of  good  material,  and  dnr»* 
ble,  with  proper  care.  If  the  machine  does  not  bear  the  guarantee 
(after  reasonable  trial)  we  are  to  be  notified  of  the  same  at  once, 
and  if  we  fail  to  make  the  machine  work  well,  or  do  not  furnish 
another  that  will  answer  the  guaranty,  it  may  be  returned." 

The  sale  was  made  about  the  13th  of  July,  1873,  and  the 
machine  delivered  about  that  time.  The  note  sued  upon  was  of 
that  date,  and  due  at  four  months,  for  the  first  payment  on  the 
machine.  Suit  was  brought  upon  the  note  the  28th  of  May,  1874, 
and  judgment  rendered  by  the  justice,  without  objection,  on  the 
3d  of  July,  1874,  and  execution  stayed;  but,  on  the  Slst  of  Decem- 
bar,  1874,  the  cause  was  taken  up  to  the  Circuit  Court  by  certioraru 

In  order  to  excuse  this  delay,  the  defendants  and  their  witnesses 
testified  that  they  threshed  with  the  machine  during  the  year  1873, 
that  it  was  defective  and  did  not  do  good  work,  but  they  thought 
at  the  time  that  it  might  be  owing  to  the  fact  that  the  horses  used 
were  too  light.  Hubbard,  one  of  the  defendants,  testifies  that  in 
the  winter  of  1873-4  he  met  Mead  and  told  him  of  the  defects  of 
the  machine,  but  proposed  to  keep  it  and  try  it  during  the  thresh« 
ing  season  of  1874,  inasmuch  as  he  supposed  the  defect  might  be 
in  the  horses,  and  that  Mead  agreed  to  this.  Hubbard  proves  that 
the  same  conversation  and  agreement  was  had  with  Jackson,  one 
of  the  firm  of  Lewis  and  Jackson.  This  testimony  is  denied  by 
both  Mead  and  Jackson,  but  we  must  take  it  that  the  jury  has 
tound  for  the  defendant  upon  this  question.  The  defendaate 
further  testify  that  they  tested  the  machine  again  in  the  year  1874^ 
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and  that  it  pioved  a  wone  failore  than  before^  and  that  it  is  worth- 
less; but  there  is  no  proof  that  after  the  trial  of  the  machine  in  the 
year  1874  there  was  any  notice  to  the  plaintiffs  or  offer  to  retnm 
it,  but  the  same  is  still  in  the  possession  of  the  defendants. 

As  correctly  charged  by  the  circuit  judge^  both  parties  are  bound 
by  the  terms  of  the  written  guaranty.  One  of  the  stipulations  was, 
that  ^Mf  the  machine  does  not  bear  the  guaranty  (after  reasonable 
trial),  we  are  to  be  notified  of  the  same  at  once,  and  if  we  fail  to 
make  the  machine  work  well,  or  do  not  furnish  another  that  will 
answer  the  guaranty,  it  may  be  returned.'^  The  plaintiffs  must  be 
held  to  make  good  their  warranty  in  the  manner  and  upon  the 
terms  they  agreed  to  do  so.  That  is,  if  the  machine  did  not  give 
satisfaction  they  were  to  be  notified  at  once,  and  they  were  then  to 
hare  the  privilege  of  remedying  any  defect  so  as  to  make  the 
machine  in  accordance  with  their  guarantee,  or  to  furnish  another 
machine,  and  if  they  failed  to  do  this  the  machine  sold  might  be 
returned.  One  of  the  defendants  testifies  that  he  did  notify  the 
plaintiffs  in  the  winter  of  1873-4  that  the  machine  had  not  done 
well,  and  proposed .  to  return  it,  but  that  it  was  agreed  that  they 
were  to  try  the  machine  during  another  threshing  season,  as  he 
was  not  himself  certain  but  that  the  defect  was  in  the  horses 
used. 

The  only  legitimate  effect  of  this  testimony  would,  at  most,  be 
to  extend  the  time  for  the  defendants  to  test  the  machine.  But  for 
this  agreement,  they  should  have  tested  it  within  a  reasonable  time 
during  the  year  1873,  and,  in  the  language  of  the  contract,  notified 
the  plaintiffs  ^^  at  once  ^^  if  it  failed  to  give  satisfaction;  but,  by 
the  alleged  agreement,  they  were  allowed  to  give  it  a  further  trial 
during  the  season  of  1874.  If,  upon  this  further  test,  the 
machine  still  failed  to  give  satisfaction,  it  was  then  the  duty  of  the 
defendants  to  give  the  plaintiffs  notice  at  once,  to  the  end  that 
the  plaintiffs  might  then  have  the  opportunity  to  cure  the  defect 
or  supply  a  new  machine,  in  accordance  with  the  contract.  But, 
according  to  the  proof,  after  making  some  effort  to  run  the  machine 
in  the  year  1874,  the  defendants  abandoned  it  and  stored  it  away, 
but  gave  the  plaintiffs  no  further  notice  and  made  no  further  offer 
to  return  it. 

The  circuit  judge  held  that  a  failure  to  make  an  offer  to  return 
the  machine  deprived  the  defendants  of  the  right  to  return  it,  and 
amounted  to  an  election  U>  keep  k  at  what  it  was  reasonably 
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worth  ;  and  in  that  view,  if  the  proof  showed  the  machine  not  to 
be  as  represented,  the  defendants  were  entitled  to  an  abatement  to 
the  extent  of  the  difEerenoe  between  the  contract  price  and  the 
actual  yalae  of  the  machine.    The  jnry  have  estimated  this  differ- 
ence at  the  full  price,  as  they  have  allowed  nothing.    The  charge 
would  be  correct  in  the  case  of  an  ordinary  warranty  without  the 
special  terms  in  favor  of  the  warrantor  found  in  this  case ;  bat, 
under  the  special  stipulations  referred  to,  the  defendants  had  not  the 
right  to  abandon  the  machine  without  notice  to  the  plaintiffs,  and 
without  giving  them  an  opportunity  to  cure  the  defect  or  supply 
another  machine,  and  at  the  same  time  require  them  to  make  good 
the  entire  price,  although  the  defendants  testify  that  the  machine 
is  worthless,  for  all  we  know  the  plaintiffs  might  have  cured  the 
defect,  or  at  least  made  it  valuable  to  themselves,  if  they  had  had 
the  opportunity. 

We  think  the  case  was  not  submitted  under  a  proper  charge,  and 
beside,  the  testimony  does  not  support  a  verdict  for  the  defendants. 

The  judgment  will  be  reversed  and  a  new  trial  awarded. 


Snyder  v.  Suxxbrs. 

a  Lea.  5M.) 

AituinpHon  by  granUe  of  lien  on  premi§et, 

A  owned  land  under  a  deed  on  its  face  subject  to  a  lien  for  unpaid  pnrchi 
money.  He  conveyed  to  B  an  undivided  fourth  interest  thereof,  with 
warranty,  B  assuming  in  consideration  thereof  to  pay  one-fourth  of  the 
lien  debt.  By  agreement  between  A  and  his  grantors,  the  amount  of  the 
lien  debt  was  reduced  to  a  sum  less  than  that  due  from  B,  no  part  of  which 
had  been  paid,  and  the  land  was  sold  to  satisfy  the  lien.  ffM,  that  B  was 
not  entitled  to  any  recovery  on  the  warranty  ;  that  he  was  entitled  to  share 
in  the  reduction  of  the  lien  debt,  and  liable  to  A  for  one-fourth  thereof  as 
reduced.* 

T\  ILL  in  equity.     The  opinion  states  the  faots. 

UcL  Cooper,  for  complainant 
Wisener  £  Sofi,  for  complainant. 

^  8ee  FUfse  v.  Tdktan  (U4  Mass.  85i),  M  Am.  Bep.  800,  and  note,  60O. 
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O00PEB9  J.  On  the  7th  of  September,  1861,  the  complainant, 
James  S.  Snyder,  bought  from  the  Union  Bank,  at  the  price  of 
$25,000,  certain  lots  in  the  city  of  Chattanooga,  on  which  were 
situated  a  mill  and  distillery,  and  known  as  the  Bell  property.  He 
paid  (15,000)  dye  thousand  dollars  down,  and  executed  notes,  at 
four  and  five  years,  with  interest  from  date,  for  the  residue  of  the 
purchase-money.  The  bank  conveyed  to  him  the  land  by  deed  in 
fee,  retaining  a  lien  for  the  unpaid  purchase-money.  Snyder  sold 
an  undivided  one-fourth  interest  in  this  property  to  William 
Snyder,  an  undivided  eighth  to  Haldeman,  and  another  eighth  to 
Bruce.  On  the  14th  of  February,  1863,  he  sold  and  conveyed  to 
the  defendant,  W.  W.  Summers,  by  deed  in  fee  with  covenants  of 
warranty,  one  undivided  fourth  of  said  property  for  $7^500  in  Con- 
federate money  then  paid,  and  the  assumption  by  Summers  of  the 
payment  of  one-fourth  of  the  unpaid  debt  to  the  Union  Bank.  At 
the  time,  and  as  part  of  the  transaction,  he  took  the  obligation  of 
Summers  in  the  penalty  of  $10,000,  conditioned  for  the  payment  of 
''  said  one-fourth  of  his  said  liability  to  said  bank,  say  five  thousand 
dollars,  with  all  the  interest  and  damages."  The  recitals  of  this 
instrument,  upon  which  the  defendant's  undertaking  is  made  to 
rest,  and  embodied  in  the  condition,  are  as  follows :  ^'  The  said 
Snyder  is  indebted  in  these  premises  by  his  several  notes  to  the 
Union  Bank  of  Tennessee,  in  the  sum  of  twenty  thousand  dollars, 
one-fourth  of  which,  say  five  thousand  dollars,  I  (W.  W.  Summers) 
assume  to  pay,  with  all  the  interest  and  damages  that  may  accrue 
thereon,  he  having  transferred  to  me,  in  consideration  of  said 
assumption,  and  $7,500  to  him  paid,  an  undivided  one-fourth 
interest  in  his  steam  fiouring  mill  and  distillery,  and  brick  recti- 
fying house,  known  as  the  Bell  property,  in  Chattanooga,  Tennes- 
see, with  all  the  rights  and  privileges  unto  them  belonging,  or  to 
said  one-fourth  interest  appertaining,  as  shown  more  fully  by  his 
deed  to  me  of  even  date  herewith." 

The  defendant,  Summers,  went  into  possession  of  the  property 
bought  at  once,  receiving  the  rents,  issues,  and  profits  of  the  busi- 
ness to  the  extent  of  his  one-fourth  share.  The  business  of  the 
mill  and  distillery  was  at  the  time  profitable,  the  net  proceeds 
being  shared  by  the  joint-owners  and  partners  as  they  were  earned, 
and  so  continued  until  Chattanooga  was  occupied  by  the  Federal 
armies.  During  their  occupation  the  buildings  on  the  land  were 
destroyed.  After  the  war  the  Union  Bank  filed  a  bill  against  Snyder 
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and  others,  to  which  Summers  was  no  party,  to  enforce  its  lien  for 
the  unpaid  porchase-money,  no  part  of  which  had  been  paid   by 
Summers.    By  the  same  bill  the  bank  attached  other  property  of 
Snyder  in  order  to  cover  any  balance  of  debt  after  exhausting  the 
land  on  which  the  lien  had  been  retained.     Pending  this  suit,  on 
the  22d  of  July,  1869,  the  bank  entered  into  a  written  agreement 
with  Snyder,  by  which  it  agreed  to  take  the  Bell  property,  and  all 
of  the  indiyidual  property  of  Snyder,  which  had  been  attached, 
except  one  lot,  in  satisfaction  of  the  unpaid  purchase-money,  with 
the  further  stipulation  that  if  Snyder  would  pay  $5,000  the  bank 
would  receive  it  in  full  for  its  debt     On  the  29th  of  July,  1869,  the 
bank  took  a  decree,  subject  to  this  agreement,  for  114,740,  the  bal- 
ance then  due,  including  interest,  of  the  original  debt  of  $20,000, 
and  an  order  for  the  sale  of  the  Bell  property,  and  other  property 
surrendered  to  it  by  Snyder.     The  agreement  with  the  bank  was 
communicated  by  Snyder  to  Summers,  and  the  latter  promised  to 
aid  in  raising  the  means  to  pay  the  15,000  agreed  to  be  received  in 
satisfaction  of  the  entire  bank  debt     The  time  of  payment  seems 
to  have  been  extended  at  his  request     Nothing  was,  however,  done 
in  the  matter.     On  the  30th  of  November,  1869,  the  order  of  sale 
in  favor  of  the  bank  was  executed,  and  the  sales  were  confirmed  oe 
the  25th  of  January,  1870.  The  Bell  property  sold  for  about  $3,000, 
its  value  at  the  time.    The  individual  property  of  Snyder  brought 
in  addition  about  $2,000.     On  the  3d  of  October,  1870,  Snyder 
filed  his  original  bill  in  this  cause  to  hold  Summers  liable  in  his 
obligation  of  the  14th  of  February,  1863,  jurisdiction  being  given 
to  the  Chancery  Court  by  a  conveyance  of  his  property  to  one  of 
his  co-defendants  to  hinder  and  delay  creditors.     The  defendant 
answered  and  filed  a  cross-bill,  claiming  that  his  obligation  should 
have  been  only  for  $2,500  instead  of  $5,000  and  that  it  had  been 
paid  by  him.     He  also  insisted  that  upon  a  partnership  account 
Snyder  would  be  brought  in  debt  to  him.     These  defenses  not 
being  made  oui;,  as  they  clearly  are  not,  Summers,  on  the  8th  of 
March,  1873,  filed  an  amended  cross-bill,  in  which  he  relies  upon 
the  failure  of  consideration  to  him  by  the  sale  of  the  Bell  property 
under  the  bank  lien,  and  asks  a  recovery  of  the  complainant's 
warranty    of    title    in    his    deed    of  oonveyance    of    the    one* 
fourth  interest    Such  proceedings  were  had  that  on  the  16th 
of  September,  1874,  a  final  deoree  was  lendezed  in  fator  of  Snyder 
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flgttiast  Sammers  for  the  8um  of  $2,273.87,  being  $1,728.93  as  of  the 
date  of  the  sale  by  the  bank  with  interest.    The  latter  appealed. 

'.rhe  eridence  in  this  cause  renders  it  certain  that  the  profits  of 
the  mills  and  distillery  property,  and  the  proceeds  of  the  sale  of 
stock  on  hand  and  saved  when  the  Federal  army  entered  Chatta- 
nooga, were  so  divided  between  the  co-ownei-s  and  partners  that 
neither  could  demand  an  account,  and  that  account  would  be  of  no 
advantage  to  the  defendant.  It  is  equally  certain  that  he  never 
paid  either  to  the  Union  Bank  or  to  the  complainant  any  portion  of 
the  purchase-money  of  the  Bell  property.  The  litigation  turns, 
therefore,  on  the  relative  rights  of  the  parties  under  the  deed  and 
obligation  of  the  14th  of  February,  1863.  By  his  deed  of  that 
date,  Snyder  conveyed  one  undivided  fourth  of  the  Bell  property 
to  Summers  in  fee,  with  covenant  of  wan^anty.  By  his  obligation 
of  the  same  date.  Summers  undertook,  m  part  consideration  of  the 
purchase,  to  pay  his  share  (one-fourth)  of  the  bank  debt,  which 
was  a  lien  on  the  property.  The  substance  of  the  transaction  then 
is,  that  the  vendor,  the  owner  of  the  property  subject  to  a  lien  or 
mortgage  in  favor  of  the  bank,  sells  a  part  of  the  property  to  the 
vendee,  in  consideration  of  the  latter,  as  part  of  the  purchase- 
money,  paying  one-fourth  of  the  prior  lien.  The  rights  of  parties 
under  such  circumstances  arc  well  settled. 

Independently  of  contract,  whenever  a  mortgage  debt  forms  a 
part  of  the  consideration  of  purchase,  equity  has  always  implied 
a  promise  on  the  paiii  of  the  vendee  to  indemnify  the  vendor 
against  the  personal  obligation  to  pay  the  mortgage  money;  for 
having  become  owner  of  the  estate,  he  must  be  supposed  to  intend 
such  indemnity.  Ttoeddell  v.  Tweddell^  2  Bro.  0.  C.  152;  Naring 
V.  Wardy  7  Ves.  337;  CItampion  v.  Bromi,  6  Johns.  Ch.  409; 
Tichenor  v.  Dcild,  3  Green's  Ch.  454.  Of  course  a  jiositive  promise 
fixes  the  liability  beyond  question,  and  establislies  between  the 
parties  the  relation  of  principal  and  surety.  It  has  been  repeatedly 
determined  that  where  a  person  buys  land  absolutely  for  a  stipulated 
price,  and,  instead  of  paying  the  whole  of  it  to  the  grantor,  is 
nllowid  to  retain  a  part,  which  he  agrees  to  pay  to  a  creditor  of 
the  grantor  having  a  lien  upon  the  land,  the  amount  which  he 
thus  agreed  to  pay  is  his  own  debt,  and  although  the  arrangement 
does  not  discharge  the  grantor  from  liability  to  the  lieu  creditor, 
who  is  no  party  to  it,  yet,  as  between  the  grantor  and  the  grantee 
who  has  thus  assumed  the  debt,  the  grantor  is  a  mere  surety. 
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Mar8h  ▼.  Pike,  1  Sandf.  Ch.  210;  &  c,  on  appeal,  10  Paige,  595; 
Oamsey  v.  Rogers,  47  N.   Y.  239 ;  7  Am.  Hep.  440 ;  Oorbett  ▼. 
Waterman,  11  Iowa,  86  ;  Hebert  y.  Doussan,  8  La.  Ann.  267.    The 
nndertaking  of  the  purchaser  to  pay  the  lien  debt,  even  if  the 
undertaking  be  in  parol,  would  be  enforced  in  equity,  and  a  coTe- 
nant  of  warranty  in  his  deed  would  not  estop  the  complainant,  nor 
would  any  other  of  the  usual  covenants,  from  recovering  on   such 
undertaking.    Bailee  v.  Beach,  2  Zabr.  680 ;   Wilson  v.  King,  8  C. 
B.  Green,  160  ;  Bowen  v.  Kurtz,  37  Iowa,  239.    And  a  fortiori  if 
the  promise  be  by  an  obligation  of  equal  dignity  with  the  deed  con- 
taining the  warranty.     Drury  v.   Tremont  improvetnent   Cfo.,   13 
A]len,  168 ;  Colgin  v.  Henley,  6  Leigh,  85;  Brown  v.  Staples^  28 
Me.  497;   Watts  y.  Wellman,  2  N.  H.  458;  Morgan  v.  Smith,    11 
111.  201.     A  stipulation  by  which  a  purchaser  '^assumes  and  agrees 
to  pay "  a  mortgage  has  been  held  to  be  a  contract  not  merely  to 
indemnify  the  grantor,  but  to  pay  the  debt,  and  sufficient  to  sua- 
tain  an  action  by  the  promisee^  without  first  having  paid  the  debt- 
Furnis  v.  Durgin,  119  Mass.  500;  20  Am.  Rep.  341 ;  Rubens  v. 
Prindle,  44  Barb.  336 ;  Bowen  v.  Kurtz,  37  Iowa,  239.    And  of 
course  such  a  promise  would  sustain  an  action  after  payment. 
Mills  Y.  Watson,  1  Sweeny,  374;  Kinnear  v.  Lowell,  34  Me.  299. 
It  is  not  material  to  the  application  of  these  principles  that  the 
purchaser  should  be  liable  directly  to  the  lien  creditor.  The  weight 
of  authority  is  that  the  covenant  of  the  purchaser  to  the  vendor 
to  pay  a  mortgage  is  a  collateral  security  which  inures  to  the  ben- 
efit of    the  lien  creditor  only  by  way  of  equitable  subrogation* 
Crowelly.    Currier,   27   K    J.  Eq.  152;  Pettee  v.   Peppard,   120 
Mass.  522.    A  purchaser  of  a  portion  of  mortgaged  premises,  who 
assumes  the  payment  of  a  proportionate  share  of  the  mortgage 
debt,  is  to  that  extent  liable  as  the  purchaser  of  the  whole  prop- 
erty.    Torrey  v.  Bank  of  Orleans,  9  Paige,  649  ;  8.  c,  on  appeal, 
7  Hill,  260.    The  measure  of  damages  in  an  action  by  the  grantor 
against  his  grantee,  upon  his  promise  uo  pay  a  lien  debt,  is  the 
amount  of  the  debt  and  interest  remaining  unpaid.    Furnas  v. 
Durgin,  119  Mass.  500.    The  defendant,  by  his  obligation  of  the 
14th  of  February,  1863,  which  was  of  equal  dignity  as  the  deed 
contemporaneously  executed,  became,  to  the  extent  of  the  $5,000 
assumed,  the  principal  debtor,  the  complainant  becoming  as  to 
him  only  the  surety,  and  if  he  allowed  the  land  to  be  sold  for  that 
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part  of  the  debt^  ifc  would  be  his  loss.    The  deed  should  be  read  as 
if  the  obligation  were  incorporated  in  it 

In  that  view,  the  warranty  of  title  contained  in  the  deed 
would  be  against  all  claims  except  the  claim  of  the  Union  Bank, 
to  the  extent  of  the  $5^000  assumed  by  the  yendee.  If,  now,  the 
land  had  been  sold  in  satisfaction  of  the  bank  lien,  for  any  part  of 
the  debt  over  and  above  the  $5,000  assumed,  it  is  clear  there  would 
have  been  a  breach  of  the  warranty.  While  the  complainant  might 
have  been  entitled  to  recover  on  the  obligation,  the  defendant 
would  also  be  entitled  to  recover  on  the  warranty.  The  record 
shows,  however,  that  before  any  sale  the  bank  relinquished  a  part 
of  the  debt  so  as  to  reduce  the  amount  below  the  sum  which  the^ 
defendant  had  obligated  himself  to  pay.  Legally,  therefore,  there 
could  be  no  recovery  on  the  warranty.  But  in  equity  the  reduction 
thus  gratuitously  made  by  the  bank  must  inure  to  the  benefit  of 
all  the  co-owners.  If  the  complainant  had  paid  the  $5,000  agreed 
to  lie  received  by  the  bank — ^and  this  was  what  was  substantially 
done  by  the  sale  and  surrender  of  his  property — he  could  only  have 
recovered  from  the  defendant  his  share  of  this  burden,  which  would 
be  in  the  proportion  he  would  have  been  bound  for  the  balance  of 
the  debt  had  there  been  no  compromise.  The  whole  unpaid  bal- 
ance on  the  29th  of  July,  1869,  was  $14,740.  Up  to  the  same  date^ 
the  defendant's  liability  would  have  been,  including  interest, 
$7,366,  almost  exactly  one-half.  Dividing  the  $5,000  in  that  pro- 
portion would  make  the  defendant's  liability  $2,500,  from  which 
must  be  deducted  his  share  of  the  sales,  $750.  The  residue,  $1,750, 
is  so  near  the  sum  found  by  the  *  chancellor,  $1,728.93,  that  it  is 
not  worth  while  to  change  the  latter. 

The  decree  will  be  afSrmed,  leaving  the  costs  below  to  go  as 
adjudged  by  the  chancellor.    The  appellants  will  pay  the  costs  of 
court 

Decree  affirmed. 
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N0ff<4iabU  paper — indor$ement  after  matwrUfg* 

Oom  who  indonwft  an  OTerdae  note,  at  reqnect  of  the  maker.  In  eonBideiatiaa 
of  indulgence  b/  the  payee,  ie  liable  aa  a  guarantor. 


B 


ILL  in  equity  to  hold  defendant  as  guarantor  of  a  note.     The 
opinion  states  the  facta. 


Ooodleiif  House  dt  Merriiiy  for  complainants. 
Lurfon,  Quarles  d  Daniel,  for  defendants. 

GooPBR,  J.  The  bill  is  filed  to  hold  the  defendant,  N.  L.  Thomaa, 
liable  as  security  or  guarantor  of  the  payment  of  a  note,  and  to 
subject  to  the  satisfaction  of  the  recovery  certain  property  con- 
veyed by  him  to  his  son  without  consideration.  It  is  conceded  that 
the  conveyance  will  not  avail  against  the  complainants'  demand  if 
established,  and,  consequently,  that  the  court  has  jurisdiction  of 
iKa  whole  case  under  the  Code,  section  4288 

On  the  14th  of  February,  1859,  the  defendant,  J.  J.  Thomas^ 
executed  his  note  under  seal  to  the  testator  of  the  complainant^ 
payable  one  day  after  date,  for  (2,337.  In  the  month  of  February, 
1871,  one  of  the  complainants  Called  upon  the  said  Thomas  for 
payment  of  the  note,  when  the  latter  proposed,  if  comphunants 
would  wait  on  him,  to  give  his  brother,  the  defendant,  N.  L. 
Thomas,  as  '' security  upon  the  note."  They,  thereupon,  went 
together  to  the  residence  of  N.  L.  Thomas,  and  the  said  N.  L. 
Thomas,  at  the  request  of  J.  J.  Thomas,  wrote  his  name  on  the 
back  of  the  note.  The  testimony  leaves  no  doubt  that  the  object 
of  the  visit,  the  obtaining  of  additional  security  on  the  note  in 
consideration  of  forbearance  of  suit,  was  explained  by  the  debtor 
to  his  brother  before  the  signature  of  the  latter  was  indorsed,  and 
that  the  indorsing  brother  knew  he  was  assuming,  and  intended 
thereby  to  assume,  whatever  responsibility  the  act  created.  The 
complainants  did  forbear  to  sue  for  about  a  year,  the  maker  of  the 
note  in  the  meantime  becoming  insolvent.     No  demand  of  pay- 
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ment  of  the  note  was  made  of  the  maker  subsequent  to  the  indorse- 
ment, nor,  of  course,  was  any  notice  of  non-payment  given  to  the 
defendant.  K.  L.  Thomas.  The  words  ''I  guarantee  the  payment 
of  the  within  note  "  were  afterward  written,  at  the  instance  of  the 
complainants  and  by  their  counsel,  over  his  name  as  indorsed. 

It  is  not  denied  that  an  agreement  to  forbear  suit  for  an  indefi- 
nite time,  which  would  mean  a  reasonable  time,  or  an  actual  for- 
bearance would  constitute  a  sufficient  consideration  to  sustain  a 
promise  to  guarantee  the  payment  of  a  note.  TappanY.  Campbelly  9 
Yerg.  430;  Johnson  v.  Wilmarih,  13  Mete.  416;  Sto.  on  Prom.  Notes, 
§  I8G.  And  the  evidence  shows  due  diligence  by  the  complain- 
ants to  collect  their  debt  from  the  maker,  and  that  the  latter 
became  insolvent  before  the  expiration  of  the  reasonable  time  of 
forbearance,  if  these  facts  are  at  all  important  in  determining  the 
rights  of  the  parties.  Something  was  said  in  argument  upon  the 
point  whether  parol  testimony  was  admissible  to  show  the  contract 
between  the  parties.  But  the  decisions  of  this  State,  in  accord 
with  the  weight  of  authority  in  other  States,  are  that,  as  between 
the  immediate  parties,  parol  evidence  is  admissible  to  show  the 
actual  agreement  upon  which  an  indorsement  of  negotiable  paper 
is  made,  and  that  the  indorsement  may  be  filled  up  accordingly. 
Comparree  v.  BrocJcwayy  11  Humph.  360;  Iser  v.  Cohetiy  1  Bax- 
ter, 421;  Dan.  Neg.  Instr.,  §§  710,  1766;  Sto.  on  Prom.  Notes,  § 
469  ;  Rey  v.  Simpson^  22  How.  341.  And  where  the  promise  has 
arisen  out  of  some  new  consideration  of  benefit  or  harm  moving 
between  the  new  contracting  parties,  it  is  not  within  the  statute 
of  frauds.  Rally.  Rodgers,  7 Humph.  536;  Sto.  on  Prom.  Notes, 
§  457.  The  note  under  consideration  is  negotiable  under  our 
statute.  Code,  §  1957.  The  contest  is,  therefore,  narrowed  down 
to  the  liability  incurred  by  the  indorsement,  either  implied  by 
law  or  shown  by  the  proof. 

The  decisions  on  the  presumptive  status  of  an  irregular  indorser 
of  a  negotiable  note,  in  the  absence  of  any  evidence  whatever  of 
intent  or  contract,  are  irreconcilably  in  conflict.  When  nothing 
appears  but  the  instrumentntself  bearing  the  name  of  a  third  per- 
son as  indorser  before  the  name  of  the  payee,  and  the  suit  is  by  the 
indorsee  for  value  before  maturity,  some  courts  treat  such  third 
person  as  a  joint  maker;  some  as  a  surety  or  guarantor  in  the  sense 
of  joint  maker;  some  as  secondarily  liable  as  a  guarantor;  and 
some  as  a  second  indorser.  1  Dan.  Neg.  Instr.,  §  713.  The 
Vol.  XX Vn— 99 
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weight  of  aathority  is,  perhaps,  afc  this  time  in  favor  of  consider- 
ing him,  in  such  case,  as  a  second  indorser.     For  the  Supreme 
Court  of  Massachusetts,  with  which  court  the  doctrine  of  holding 
such  indorser  as  a  co-maker  originated,  afterward  conceded  that,  if 
the  point  were  new,  he  should  be  treated  by  third  parties  simply  as 
a  second  indorser,  leaving  the  payee  and  himself  to  settle  their 
respective  liabilities  according  to  their  own  agreement.     Union 
Bank  v.  Willis^  8  Mete.  504.    Between  the  payee  and  such  indorser 
the  weight  of  authority,  as  we  have  seen,  is  that  parol  proof  of  the 
facts  and  circumstances  which  took  place  at  the  time  of  the  trans- 
actions, and  of  the  intention  and  agreement,  is  admissible.      1 
Dan.  Neg.  Instr.,  §   711.     And  such  is  the  settled  doctrine  of 
this  State,  while  in  the  absence  of   such  proof  our  courts  have 
adopted  the  rule  that  the  irregular  indorser  is  to  be  ti'eated  only  as 
a  second   indorser.       Comparree  v.  Brockway,  11   Humph.  355; 
Clouston  v.  Barbiere,  4  Sneed,  33G;  Brinkley  v.  Boydy  9  Heisk.  149; 
Iser  V.  Coheiiy  1  Baxter,  421.    In  the  last  of  these  cases,  which  was 
a  suit  by  the  payee  of  a  note  against  the  indorser,  it  was  accord- 
ingly  held  that  an  indorser  may,  by  agreement,  enlarge  his  liability, 
and  that  it  is  competent,  upon  the  trial,  to  show  by  parol  evidence 
the  nature  and  extent  of  his  undertaking.     The  indorsement  sued 
on  was  made,  before  the  delivery  of  the  note  to  the  payee,  for  the 
accommodation  of  the  maker,  and  the  evidence  disclosed   the  fact 
that,  when  the  payee  objected  to  the  form  of  the  paper,  the  indorser 
said  it  was  the  same  thing  as  if  he  had  signed  his  name  on  the 
face  of  the  note,  and  he  was  held  liable  as  a  co-maker. 

The  principle  of  our  decisions  is  unquestionably  sound,  though 
there  may  be  some  doubt  as  to  the  correctness  of  its  application  to 
the  facts  of  one  or  two  of  the  cases.  In  Brickley  v.  Boyd,  9  Heisk. 
149,  there  was  nothing  to  rebut  the  legal  presumption  that  the 
defendant  intended  to  become  a  second  indorser.  '^The  proof 
does  not  show,''  says  the  eminent  judge  who  delivers  the  opinion 
of  the  court,  ^^  any  understanding,  intention,  or  agreement  on  the 
part  of  Brinkley  as  to  the  nature  of  the  liability  assumed  by  him 
in  said  indorsement"  To  the  extent  fit  the  actual  rulings  on  the 
facts,  the  decision  is  sustained  by  the  general  principle,  although 
the  payee  of  the  note  may  have  had  reason  to  suppose  from  the 
nature  of  the  transaction,  that  the  defendant  intended  to  assume  a 
higher  grade  of  responsibility,  or,  at  any  rate,  a  responsibility  to 
him.    For  it  may  be  that  the  defendant  was  indnced  to  indorse  the 
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note  for  the  accommodation  of  the  maker  under  the  assarance  that 
he  was  to  be  second,  and  not  first  indorser.  As  between  the 
payee  and  the  indorser  whatever  may  be  the  rights  of  inno- 
cent third  parties,  the  former  may  well  be  required  to  know 
that  the  latter  can  only  be  made  liable  to  him  by  agreement,  either 
express  or  fairly  implied  from  the  conversation  between  them,  or 
the  facts  and  circumstances  shown  in  proof. 

In  Comparree  v.  Brochoay,  11  Humph.  355,  it  does  not  appear 
that  the  payee  had  ever  had  any  interview  with  the  defendant  whom 
he  was  suing  as  indorser,  nor  that  the  witness  examined  was  pres- 
ent when  the  indorsement  was  made.  The  witness  proved  that  the 
defendant  agreed  to  indorse  the  note  as  accommodation  indorser  of 
the  maker  for  the  payee's  benefit.  It  does  not  appear  that  the  lia- 
bility of  the  defendant  as  indorser  was  fixed  by  demand  and  notice, 
and  it  does  appear  that  the  blank  indorsement  was  filled  up  by  the 
plaintilTs  counsel  by  writing  above  it,  ''for  value  received  I  prom- 
ise the  payment  of  this  note  to  R.  H.  Brock  way.*'  The  opinion  of 
the  court  was  delivered  by  Judge  McKinney,  one  of  the  most 
logical  reasoners  and  accurate  thinkers  of  the  judges  who  have 
presided  in  this  courL  The  logic  of  his  argument  is,  that  there  is 
no  sufficient  proof  to  sustain  the  indorsement  as  filled  up,  that  the 
indorsement  is  consequently  a  blank  indorsement,  and  the  defend- 
ant might  have  been  charged  as  indorser.  The  mode  he  suggests 
by  which  the  defendant  might  have  been  charged  as  indorser  is  that 
the  payee  could  have  indorsed  the  note,  thus  making  it  nego- 
tiable and  putting  it  into  circulation,  and  at  the  same  time  taking 
care  to  restrict  his  own  liability.  This  suggestion  is  apparently 
sanctioned  by  the  chancellor  in  the  Court  of  Errors  of  New  York, 
in  Hall  v.  Newcomby  7  Hill,  416.  But  there  is  a  good  deal  of  point 
in  Senator Bockee's  reply  in  that  case  to  the  suggestion,  that  ''this 
sort  of  finesse  and  shuffling  game  is  below  the  dignity  of  the  law." 
And  the  point  has  been  directly  ruled  otherwise  upon  a  similar  case 
to  the  one  Judge  McKhtitey  thought  ho  had  before  him,  namely 
a  blank  indorsement  without  more,  before  delivery  to  the  payee, 
in  PMps  v.  Vischer,  50  N.  Y.  66  ;  10  Am.  Rep.  433.  Feeling 
the  narrowness  of  his  standing  ground  Judge  MoKinnby,  with 
commendable  caution,  concludes  his  opinion  thus:  "We  go  no 
further  than  to  hold  that  a  blank  indorsement  in  a  case  like  the 
present  creates  no  other  liability  than  that  of  an  ordinary  commer- 
cial indorsement ;  and  that  the  indorser,  in  the  absence  of  coun- 
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tervailing  proofs  cannot  be  held  boaud  in  any  other  or  different 
form.'^  In  this  view,  the  decision  is  in  accord  with  the  general 
principle  recognized. 

In  Clouston  y.  Barbiere,  4  Sneed^  336,  the  sait  was  by  the  payee 
against  the  indorser  as  a  joint  promisor  with  the  maker.  A  witness 
prored  that  the  note  was  giyen  for  land  sold  by  the  payee  to  the 
maker,  that  the  defendant,  in  the  presence  of  the  payee,  agreed  to 
go  the  maker  security  and  npon  this  consideration  the  payee  agreed 
to  give  np  any  lien  on  the  property  sold.  The  witness  was,  however, 
not  present  when  the  notes  were  given.     The  learned  judge  who 
delivers  the  opinion  of  the  court  in  this  case,  holds  that  the  word 
''  security  "  might  apply  as  well  to  an  indorsement  as  to  a  liability 
as  co-maker  of  the  note,  and  as  the  defendant  did  become  indorser, 
instead  of  surety  on  the  face  of  the  paper,  he  must  be  treated  as 
an  indorser.     This  case,  he  says,  ^^  can  only  be  regarded  as  a  blank 
indorsement  of  commercial  paper,  and  as  such,  could  only  be  filled 
up  with  a  general  indorsement,  leaving  to  the  indorser  all  the  advan- 
tages and  liabilities  incident  to  that  character  and  none  other  or  dif- 
ferent."   Conceding  the  correctness  of  this  conclusion,  the  decision 
was  also  in  accord  with  the  principle  recognized  by  our  courts. 

I  am  free  to  say  that  while  conceding  the  correctness  of  the  law 
as  announced  in  these  opinions,  I  think  it  was  wrongly  applied  to 
the  facts  of  these  cases.  There  was  evidence  in  both  of  them  to 
show  knowledge  on  the  part  of  the  indorsers  of  the  facts  of  the 
case,  and  an  intention  on  their  part  to  become  directly  bound  to 
the  payees  for  the  price  of  the  consideration  received  by  the  makers 
of  the  notes  on  the  faith  of  the  indorsements.  If  they  could  not 
be  held  liable  as  indorsers,  and  it  is  conceded  in  the  first  case  that 
it  could  only  be  done  by  indirection,  what  Senator  Bockee  styles  a 
*^  sort  of  finesse  and  shuffling  game,"  and  it  seems  to  be  taken  for 
granted  in  the  last  case  that  it  could  not  be  done  at  all,  then,  upon 
the  universally  recognized  maxim  ^^ut  res  magis  valecU  quampwr- 
eaty^  they  ought  to  have  been  held  as  guarantors  or  co-makers.  At 
any  rate,  there  was  enough  evidence  in  both  cases  to  have  gone  to 
the  jury  upon  the  question  of  intent,  and  their  verdict  would 
doubtless  have  been,  as  it  was  on  the  first  trial  in  the  Brockway 
case,  in  favor  of  the  plaintiffs. 

The  case  before  us  differs  from  all  of  these  cases  we  have  been 
considering  in  two  respects.  In  the  first  place  the  indorsement 
was  made^af ter  the  maturity  of  the  note,  and,  therefore,  the  pre- 
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snmption  of  law  arising  from  a  blank  indorsement  at  the  inception 
of  negotiable  paper  does  not  arise.  In  the  second  place  the  indorse- 
ment was  made  in  the  presence  of  the  personal  representatiTe  of 
the  payee,  npon  a  new  consideration  then  passing,  and  under  such 
circumstances  as  to  demonstrate  that  the  indorser  intended  to 
become  bound  directly  to  the  payee. 

In  his  masterly  summary  of  the  liabilities  created  by  irregular 
indorsements,  Mr.  Justice  Clifford  says  that  if  the  indorsement 
be  subsequent  to  the  making  of  the  note,  at  the  request  of  the 
maker  pursuant  to  a  contract  with  the  payee  for  further  indul- 
gence, the  indorser  is  liable  as  guarantor.  Rey  y.  Simpson^  22  How. 
341.  In  Vermont  the  courts  hold  the  indorser  liable  as  a  co-maker. 
Strong  v.  Rikery  16  Vt.  554.  All  the  other  cases  which  I  have  been 
able  to  find  treat  such  an  indorser  as  a  guarantor.  Irish  y.  Cutter ^  31 
Me.  636;  Tenney  v.  Pri7icey  4  Pick.  385;  BecJcwiih  v.  AngeU,  6  Conn. 
315;  Oamden  V.  McKof/,  3  Scam.  437;  Oakley  Y.BoorTnan,21'Wend. 
688;  Oreenough  y.'Smetzd,  3  Ohio  St.  415;  Sto.  on  Prom.  Notes, 
§§  133,  477;  1  Dan.  Neg.  Instr.  715,  I  find  no  case  where  he  has 
been  treated  simply  as  an  indorser.  And  even  if  the  presumption 
of  law  arising  solely  from  the  indorsement  of  a  past  due  note  were 
the  same  as  in  the  case  of  an  indorsement  at  the  inception  of  the 
note,  the  facts  and  circumstances  attending  the  indorsement  in  the 
present  instance  would  remove  the  presumption  and  bring  it 
within  the  authorities. 

The  decree  of  the  chancellor  must  be  reversed  with  costs,  and  a 
decree  entered  here  in  accordance  with  this  opinion. 


Brakhah  v.  Tubkpikb  Go. 

Deed — houndariee — middle  ofatream. 

A  conveymee  of  land  bounded  by  a  creek  extends  to  the  center  of  the  mall 
bnuieh  if  an  island  divides  it  into  unequal  branches.* 


B 


ILL  to  test  the  ownership  of  an  island.    The  opinion  states  the 
facts. 
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Wihon  d  Vertrees,  for  complainanta. 
8cay  it  Blachmorey  for  defendants. 

OooPBR,  J.  Bill  filed  to  test  the  ownership  of  an  island  m  Bledsoe 
creek.  The  complainants  own  the  land  on  the  west  bank  of  the 
creek,  and  claim  the  whole  island  as  a  part  thereof.  The  defendant 
owns  the  land  ^n  the'  east  bank^  and  claims  about  one-half  the 
island. 

From  a  period  whereof  the  memory  of  man  runneth  not  to   the 
contrary,  the  island  in  controversy  seems  to  haye  been  in  existence, 
Tarying  at  times  in  heighth  and  size,  but  always  yisible  at  ordinaiy 
stages  of  the  water,  and  only  covered  at  high  floods.     From  the  6th 
of  January,  1847,  when  the  title  of  the  complainants  begins,  the 
witnesses  concur  in  thinking  that  the  island  has  been  increasing,  in 
width  toward  the  west,  and  in  length  down  stream  certainly,  and 
perhaps  up  stream  also.    All  the  witnesses  who  speak  on  the  point 
agree  in  a  fact  which  seems  to  militate  against  the  supposed  exten- 
sion up  stream.    They  say  that  there  are  some  large  sycamore  trees 
at  the  upper  end  of  the  island,  standing  upon  roots  now  high  out 
of  the  water,  which  must  have  antedated  the  date  mentioned.    The 
probability  is,  that  the  increase  in  length  has  been  principally  down 
stream,  and  in  width  toward  the  western  bank,  that  bank  being 
low  and  alluvial,  while  the  opposite  bank  is  principally  a  high 
bluff.       The  stream  is  in  one   body   from  an    old  dam  several 
hundred  yards  above  the  island  and  separates  into  two  branches  at 
the  head  of  the  island,  the  branch  on  the  east  curving  gently  against 
the  foot  of  the  bluff,  while  the  western  branch  runs  at  present 
almost  at  right  angles  across  the  head  of  the  island.    All  the  wit- 
nesses agree  that  the  eastern  branch  is  now,   and  has  been  for 
many  years,  the  main  stream,  the  western  branch  toward  the  head 
of  the  island  becoming  dry,  or  nearly  so,  in  yery  low  water.    There 
is  a  difference  of  opinion  among  the  witnesses  as  to  whether  the  two 
branches  have  always  been  of  the  same  relative  size.     Several  wit- 
nesses say  that  the  western  branch  was  at  one  time  the  largest,  but 
the  weight  of  testimony  is  that  the  main  stream  has  always  been 
to  the  east  of  the  island,  and  has  always  occupied  the  existing  bed. 
There  is  testimony  tending  to  show  a  gradual  washing  away  in 
freshets  of  the  western  bank  until  stones  were  so  thrown  as  to  pre- 
yent  further  encroachment    I  am  inclined  to  think  the  statement 
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of  John  Branham,  Sr.,  one  of  the  complainants,  in  his  deposition, 
is  substantially  correct.  '^  The  west  bank/'  he  says,  '^  has  been 
constantly  receding,  how  far  I  can't  state.  With  this  exception, 
and  the  fact  that  the  island  was  not  as  long  as  it  is  now,  the  ap- 
pearance of  the  creek,  banks  and  island  is  about  now  as  it  was 
when  I  went  there."  The  middle  line  between  the  two  banks  as 
they  now  exist  bisects  the  island,  lengthwise,  into  two  nearly  equal 
parts. 

The  grant  of  land  by  the  State,  bounded  by,  on,  or  along  a  stream 
not  navigable,  carries  title  to  the  center  or  thread  of  the  stream 
and  to  an  island  lying  next  to  that  bank  between  it  and  the  middle 
line.  Stuart  t.  Clark,  2  Swan,  10 ;  Lunt  t.  Holland,  14  Mass. 
149  ;  Luce  v.  CarUy,  24  Wend.  451 ;  Claremont  v.  Carleton,  2  N. 
H.  369.  The  same  rule  applies  to  a  private  grant,  where  the 
grantor  owns  the  entire  stream.  Hayes  v.  Bowman,  1  Rand.  417  ; 
King  v.  King,  7  Mass.  496.  The  thread  of  a  stream  is  the  middle 
line  between  the  shores,  irrespective  of  the  depth  of  the  channel, 
taking  it  in  the  natural  and  ordinary  stage  of  the  water,  at  its 
medium  height,  neither  swollen  by  freshets  nor  sunk  by  drought. 
If  there  be  an  island  on  one  side  of  that  line,  or  if  an  island  form 
there,  it  belongs  to  the  owner  of  the  bank  to  which  it  is  nearest, 
and  the  Jilum  aquce  is  in  the  center  of  the  stream  beyond.  Mis- 
souri V.  Kentucky,  11  Wall.  395  ;  Walker  v.  Board  of  Public  Works, 
16  Ohio,  544.  If  the  island  be  situated,  or  be  formed  so  as  to  cover 
the  middle  thread,  it  would  belong  in  severalty  to  the  owners  of  the 
land  on  each  bank,  according  to  the  original  dividing  line  or  filum 
aquce,  curving  with  the  8hoi*es.  Ingraham  v.  Wilkinson,  4  Pick. 
274  ;  Deerfield  v.  Arms,  17  id.  41 ;  McOullough  v.  Wall,  4  Rich.  68. 
The  existence  of  an  island,  whether  old  or  newly  formed,  necessa- 
rily creates  two  streams,  each  of  which  will  have  its  own  filum 
aqua  as  to  that  part  of  the  stream  in  relation  to  any  new  acquisi- 
tion of  title  to  land  bordering  thereon.  Hopkins  Academy  v.  Dick* 
inson,  9  Cush.  544.  And  gradual  accretions  to  such  an  island,  as 
to  any  new  titles,  would  go  to  the  previous  owner.  Saulet  v.  Shep^ 
herd,  4  Wall.  508. 

At  the  time  the  parties  to  this  suit  acquired  their  respective 
titles  to  the  lands  on  either  bank,  the  island  in  controversy  was  in 
existence.  The  defendant  claims  under  a  chancery  decree  made  in 
December,  1873,  directing  the  clerk  and  master  to  make  title  in 
accordance  with  a  survey,  the  calls  of  which  are  for  courses  and 
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distances,  fixing  the  line,  it  seems,  at  low-water  mark  on  the  east 
bank  of  the  creek.  Such  a  boundaiy,  we  have  seen,  wonld,  at  meaty 
carry  title  only  to  the  thread  of  the  eastern  branch  of  the  creek. 
It  is  conceded,  therefore,  that  the  question  is  whether  the  com- 
plainants own  the  whole  island. 

In  1828,  and  again  in  1834,  a  deed  seems  to  hayebeen  made  of  the 
land  on  the  west  bank  of  the  creek,  the  boundary  lines  of  which 
call  for  low-water  mark  on  the  eastern  bank.     The  deed,  however, 
to  which  complainants  trace  back  their  title,  conveyed  the  land  on 
the  west  bank,  above  the  old  dam  and  extending  down  below  the 
island,  giving  the  creek  boundary  thus  :    '^  Beginning  at  a  stake  in 
the  edge  of  the  creek,  thence  down  said  creek,  with  its  several 
meanders,  including  all  the  creek  until  it  passes  where  the  old  dam 
stood,  and  then  half  the  creek  to  a  stake  in  said  creek."    After- 
ward, Jameson,  to  whom  and  the  elder  Branham  the  deed  had  been 
made,  conveyed  his  interest  in  the  property  to  the  complainant, 
John  T.  Branham,  the  line  crossing  the  creek  above  the  dam  to 
the  east  bank,  and  running  down  that  bank  so  as  to  include  the 
whole  creek  to  the  dam.    The  deed  then  proceeds  thus  :     ''  Thence 
with  the  mill  dam  to  the  center  of  the  creek,  thence  down  the  cen* 
ter  of  the  creek  with  its  meanders,  to  a  point  on  a  straight  line  with 
the  first  named  line,  so  that  a  line  running  north  2 1-2°  west  from 
the  middle  of  the  creek  will  strike  the  beginning.'' 

The  last  deed,  it  will  be  noticed,  calls  for  a  line  down  the  center 
of  the  creek  with  its  meanders.  If  the  stream  is  in  one  body  the 
call  is  for  the  filum  aqum  at  the  ordinary  stage  of  the  water.  If 
the  stream  divides  into  two  branches,  the  call  may  be  for  the  filum 
aqucB  as  it  would  have  been  if  the  island,  which  separates  the 
waters,  had  not  existed ;  or  it  may  mean  the  filum  aqua  of  the 
main  channel.  In  Missouri  v.  Kentucky,  11  WalL  401,  the  Supreme 
Gourt  of  the  United  States  take  for  granted  that  the  boundary  of 
States  which  calls  for  the  ''middle  of  the  river  Mississippi,"  means 
the  middle  of  the  main  channel,  not  the  filum  aqum  measuring  from 
the  outside  bank  on  the  one  side  to  the  bank  on  the  other  side. 
The  inconvenience  of  a  different  construction  is  obvious,  for  it  might 
result  in  i*unning  the  line  through  islands  in  every  imaginable 
direction.  The  same  inconvenience,  magnis  companere  parvis, 
might  follow  the  construction  of  a  private  grant  between  individu- 
als. The  grantor,  unless  he  plainly  said  so,  could  hardly,  by  a  call 
tor  the  center  of  a  stream,  be  held  to  intend  to  divide  an  island  into 
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uncertain  fractions  between  him  and  his  grantee.  It  is  more  rea- 
sonable to  suppose  that  the  intention  was  to  follow  the  center  of 
the  main  stream,  the  more  especially  as  a  call  for  the  stream  or  its 
bank  would  carry  title  to  the  middle  thread.  A  call  for  half  of  a 
stream  requires  the  same  construction  in  order  to  avoid  the  like 
evils.  We  are  the  more  willing  to  accept  the  conclusion  in  this  case, 
because  the  evidence  leaves  no  doubt  that  the  owners  of  the  land 
on  the  west  bank,  which  has  been  the  site  of  a  mill  since  early  in 
the  century,  have  always  treated  the  island  as  an  extension  of  the 
low  land  on  their  side,  and  the  loss  in  washing  has  been  from  their 
bank. 
The  decree  below  will  be  reversed  with  costs. 

Dwree  r0vers$d. 
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ACTION, 

Vot  obitniotlBg  ]«vy— who  may  maintain.]  The  agent  of  a  faUvoad 
company  obetmeted  an  officer  in  leyjlng  an  attachment  npon  goods 
loaded  upon  one  of  the  trains  of  the  company,  and  removed  the  goods 
out  of  the  State  by  running  out  the  train.  Held,noi  to  furnish  a  cause  of 
action  against  the  company,  at  the  instance  of  the  plaintiff  In  the  attaeh- 
ment     Wettem  BaUroad  v.  Thomcu  (Ga.),  411. 

Against  maixled  woman.]    8e6  Marriagb,  566. 

On  oonnty  wairanta.]    See  Oounrr  Wabbaivtii,  961. 

Vo  reooTsr  money  paid  on  oontnot  ▼old  mdar  itsitnto  of  OMidBaj  8$$ 
Statdtb  of  Frauds,  861. 

When  JnsUlioatlon  ol  Ubal,  groond  o£]    Bee  Slahdbb  ahd  Libbu  48L 

ADMINI8TBAT0R. 
Salo  of  roal  aatato  hy.]    See  Jubibdiotion,  161. 

8U  EXBOUTOB  KSJ>  ADMnaBTBATOB. 

AGENCY. 

L  Undisdosod  ptlnoipaL]  Defendant  purchased  of  plaintiff  wheat  on  hla 
own  credit,  ordering  it  to  be  charged  to  him,  and  stating  that  it  was  for, 
and  to  be  delivered  at,  the  "  BlissviUe  DistiUery.**  Plaintiff  did  not 
know  the  proprietors  of  the  distillery.  Subsequently  the  agent  cUsclosed 
the  names  of  the  prindpals,  and  the  plaintiff  commenced  an  action 
against  them.  Held^  that  whether  the  principal  was  disclosed  on  the 
sale  was  a  question  of  fact,  and  that  the  subsequent  disclosure  and  action 
against  the  principals  was  not  conclusive  of  an  election  to  hold  them 
alone  responsible,  but  was  evidence  for  the  Jury,  on  that  conteated  i»tiL 
CM  T.  Knapp  (N.  Y.),  51. 

Dodaration  of  agent.]    See  Etidbncb,  18. 

Of  hnsband  as  to  wilMi  separate  property.]    See  MABBfAflW,  8B» 

ALIBI 
See  Cbdohal  Law.  688. 

ANIMALa 
LUbllity  of  nommnn  oarrier  o£]    See  Cabbibb,  98. 

ANTENUPTIAL  CONTBACfnH 
See  Mabbiaob*  98. 
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ARREST. 
Aft«r  diaoharge  on  habMUi  oozpDS.]    See  Habbab  Oobfdb^  818. 

ASSAULT. 

Inftuit^liabllity  for  nnfaUmtional  aflsanlt.]    An  infant  is  UaUe  tor  his  torti 

like  an  adalt.  A  charge  of  nnlawfol  assault  bj  shooting  is  Bostained  bj 
proof  of  a  shooting,  and  it  is  not  necessary  for  the  plaintiff  to  show  aa 
intention  or  negligence  on  the  part  of  the  defendant,  but  it  is  for  the 
defendant  to  show  an  absence  of  such  intention  or  negligence.  Oonweig 
Y.Beed  (Mo.),  854. 

ASSESSMENTS. 

1.  For  local  improvements  —  duty  of  commisiioiMn  in  making.]  Statntas 
delegating  power  to  charge  the  property  of  individuals  with  the  oost  of 
local  improvements  must  be  strictly  pursued,  and  any  substantial  depart" 
ure  from  the  prescril)ed  formula  Titiates  the  prooeedings.  Merritt  T.  Vi^ 
lage  nf  PortcheeUr  (N.  Y.);  47. 

tL  Statutory  oonstmotion.]  Commissioners,  appointed  by  legidatiTeaathoil^ 
to  apportion  and  assess  the  oost  of  a  loeal  improToment,  were  required  bj  tto 
statute  to  make  oath,  before  entering  on  their  duties,  **  faitlif  uUy  and  f  nil/ 
to  discharge  the  duties."  The  oath  taken  was  that  each  would  perform  the 
duties  **  to  the  best  of  his  ability."  In  action  to  restrain  the  collection  of 
the  assessment,  Jield,  that  their  proceedings  were  illegal  for  defect  in  the 
oath.  lb, 

Z»  —  •]  Commissioners,  appointed  by  statute  to  assess  the  cost  of  a  local 
improvement,  were  by  the  statute  required  after  making  the  aaseasment 
to  publish  notice  of  the  time  and  place  when  and  where  the  parties  conid 
be  heard.  The  notice  published  was  tliat  "  all  persons  feeling  themselTea 
aggrieved  must  present  their  objections  in  writing."  Heid,  that  the  com- 
missioners exceeded  their  Jurisdiction  in  thus  restricting  the  parties,  and 
that  the  objection  was  not  waived  by  appearing  and  filing  written  objeo* 
tions  to  two  reports,  which  were  sent  l>ack  for  correction,  a  new  assessment 
being  subsequently  made  with  the  same  requirement  for  written  otrfe^v 
tious.  lb, " 

4i  BstoppeL]  A  party  who  signs  a  petition  asking  for  the  enactment  of  a  muni- 
cipal ordinance  for  the  grading  and  paving  of  a  street ;  and  who  la  elected 
and  acts  as  one  of  the  commissioners  in  the  performance  of  the  work« 
selling  the  bonds  of  the  city  and  expending  the  proceeds  In  the  work« 
and  in  assessing  the  property  benefited,  including  his  own.  Is  estopped 
from  denying  the  validity  of  the  act  of  the  legislatnxe  by  vlrtno  of  which 
the  ordinance  is  passed  or  of  the  mode  of  aoBesament  thoa  adopted.  BU^ 
im8  v.  PUUbtirgh  (Penn.),  662. 

8ee  Tazatioxt. 

ASSIGNMENT. 

Of  proapeotilTe  profita— rights  cf  prior  judgmaat  oedltor.]  An  agricol- 
tnral  society  assigned  for  the  benefit  of  their  ereditors  the  prooeeds  of  a 
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fair  aboat  to  tase  place  on  their  groancLs.  ffM,  that  tueh  aoBignment  was 
▼old  as  against  the  lien  of  an  execution  issuing  before  the  payment  of 
snch  proceeds  to  the  creditors.    Hiding  v.  Cabell  (W.  Va.),  563. 

Check  does  not  operate  as.]  See  Banks,  55. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

Foreign  assignment — delivery  by  nudl  —comity.]  S.,  a  resident  of  this  State 
and  a  creditor  of  W.,  who  resided  in  the  State  of  Missouri,  prepared  and 
sent  to  W.,  for  executioa,  a  deed  of  assignment  to  himself,  iii  trust  of  all 
the  debtor's  property,  real  and  personal,  situate  in  this  State,  "  for  the 
benefit  of  all  his  creditors,  under  the  insolvent  laws  of  Ohio /'  which  deed 
W  duly  executed  and  placed  in  a  post-office  in  the  State  of  Missouri, 
addressed  to  S.  in  the  State  of  Ohio,  who  received  the  same  by  due  course 
of  maU^  and  immediately  entered  upon  the  execution  of  the  trust.  Held, 
the  assignment  waa  complete  and  effectual  to  pass  title  to  the  assignee, 
from  the  time  the  deed  was  placed  in  the  post-office,  as  against  subsequent 
attaching  creditors.    Johneon  v.  Sharp  (Ohio),  529. 

ATTACHMENT. 
AoUoa  for  obstmotliig  levy — who  may  maintain.]  See  AcnON,  411. 

ATTORNEY. 
Power  oC  by  wife  to  hnsband.]  See  Mabriaob,  88. 

ATTORNEY  AND  CLIENT. 

Agreement  to  compensate  attorney  —  interest  in  non-aasignable  cause  of 
action.]  A  having  sustained  personal  injuries  by  the  negligence  of  B, 
employed  C  as  attorney  to  sue  therefor,  upon  the  agreement  that  C  was 
to  have  a  certain  proportion  of  any  recovery  for  his  compensation.  C 
notified  B  of  the  arrangement.  The  suit  was  brought,  and  C  settled  with 
A,  and  obtained  his  release.  Held,  that  such  release  was  a  bar  to  the 
action.    CoughUn  v.  N,  T,C,  dbHR.  R.  R,  Co,  (N.  Y.),  75. 

Champerty.]  Although  champertous  contracts  are  void,  yet,  as  it  is  an  essen- 
tial element  of  such  a  contract  that  the  attorney  is  to  contribute  to  the 
expenses  of  the  litigation,  an  agreement  merely,  that  the  attorney  is  to 
receive,  as  compensation  for  his  services,  a  portion  of  the  subject-matter  of 
the  litigation,  is  not  champertous.  Dukev,  Harper  (Mo.),  814,  and  note^ 
819. 

AUTREFOIS  ACQUIT. 
See  Cbdcinal  Law,  890. 

BAILBdENT. 
5m  Ltbit  . 
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BANES. 

1.  Oheok  — «qaitablA  aurignment  of  bank  depoilt]    A  check  in  the  oidisaxy 

form  does  not  operate  as  an  assignment  of  bo  mnch  of  the  drawer's  funds 
in  the  drawee's  hands.  Attorfiey-General  v ,  Continental  Ltfe  Ins.  Co.  (N. 

T.),  55. 

2> .]  An  insurance  company  gave  a  check  on  a  trast  company  in  pajment 

of  a  loss.  The  company's  deposit  at  the  time  was  larger  than  the  amount  of 
the  check.  Before  the  check  was  presented,  a  receiver  of  the  companj  drew 
all  the  funds  on  deposit.  The  check  not  having  been  drawn  on  a  particalar 
fund,  ?ield,  that  the  payee  was  not  entitled  to  payment  by  the  receiver  in 
preference  to  other  creditors  of  the  company.  Ih, 

3.  Oheok  for  illegal  oonsideration  —  rights  of  bona  fide  porohaaeor.]  Pur- 
suant to  an  arrangement  between  an  assignee  and  the  creditors  in  bank- 
ruptcy, a  check  to  his  order,  and  dated  the  day  it  was  drawn,  was  deposited 
with  a  third  person,  for  delivery  to  the  payee,  on  his  discharge  as  assignee. 
Fourteen  months  afterward,  on  such  discharge,  it  was  delivered  apon  the 
order  of  the  assignee,  to  a  bona  fide  purchaser.  In  an  action  on  the  check 
by  such  holder,  against  the  drawer,  held,  (1)  that  although  invalid  in  Uie 
hands  of  the  payee,  it  was  valid  in  the  plaintiflfs  hands;  (2)  that  it  liad  no 
inception  until  it  was  delivered  to  the  payee,  and  the  plainti£E  was  not  pat 
upon  inquiry  as  to  its  prior  date.  Cowing  v.  Altman  (N.  Y.),  70* 

4i  Certifying  check  —  action  against  drawer.]  A  bank  is  liable  on  a  check 
certified  by  it,  whether  the  drawer  had  sufficient  funds  or  not.  F^enek  v. 

irtnVi  (Tenn.),  769. 

6.  Certification  operates  as  payment]  Where  the  holder  of  a  check  procmes 
it  to  be  certified,  this  operates  as  paymei\t  of  the  debt  for  which  the  ^eek 
was  drawn  and  the  drawer  is  released  from  liability.  lb. 

ft  Certification  of  clieck  not  in  nsual  course  of  business.]  A  drew  upon  a 
bank  in  which  he  had  no  funds  a  check  reciting  that  it  was  "  to  hold  as 
collateral,"  etc.  The  cashier  certified  it.  Held,  that  the  bank  was  not 
bound  by  such  certification,  the  check  manifestly  not  being  in  the  usual 
course  of  banking  business.  Dorsey  v.  Abrame  (Penu.),  657. 

?•  Power  to  purchase  negotiable  paper.]  A  bank,  empowered  to  discount 
negotiable  notes,  has  power  to  purchase'  such  notes.  Pape  v.  CapiUd 
Bank  (Kans.),  188. 

See  National  Banks. 

BEQUEST. 
8ee  Will. 

BETTERMENTa 

See  AssBssxBinu 

BILLS  AND  NOTES. 
See  Nbootiablb  Instruxbnts. 
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BOARD  OF  EDUCATION. 
UaMUty  te  D«|^fHio«b]    8m  Nbgligbngb,  414 
PowMT  0^  as  to  papQs.]    Bee  School. 

BOND. 
UafalUty  of  saraty — £ar|;«d  ligiiatiire  of  oo-raratsr.]    ^  SuBBfn;  214. 

BOUNDARIES. 

1*  Plraottoal  looation  o£]  Where  the  diyision  line  between  wo  adjoinhig 
efltates  is  indefinite  or  onascertftined,  the  owners  may  effectually  agree 
npon  the  trae  boandary,  and  the  line  thus  ascertained  will  control  theii 
deeds.     Turner  ▼.  Baker  (Mo.),  226,  and  note,  239. 

8. »]  A  jary  may  infer  a  practical  location  of  a  disputed  boundary  line  by 

agreement,  from  long  acqaiescence,  less  than  the  period  necessary  to 
eonstitnte  adverse  possession,  and  from  acts  and  declarations  of  the  par- 
tiM.  Ih. 

See'DvsD. 

BREACH  OF  PROMISE  TO  MARRT. 
See  Mabriagb. 

BURGLARY. 
See  Criminal  Law. 

CARRIER. 

OF  GOODS. 

1.  Oontnwt  r«U«vliig  from  negligenoe.]  In  a  contract  limiting  the  liability 
of  a  common  carrier,  an  exemption  of  liability  for  his  own  negligence 
will  not  be  inferred  unless  unequivocally  expressed.  So  where,  by  a 
contract  of  shipment  of  animals,  a  carrier,  in  consideration  of  a  reduced 
rate  of  freight,  was  released  from  '*  liability  of  every  kind  whatsoever," 
by  reason  of  damage  "  from  whatsoever  cause  arising ; "  Keld,  that  this 
did  not  include  a  loss  arising  from  the  carrier^s  own  negligence.  Mi/nard 
v.  Syracuse,  eU.,R,  R.  Co,  (N.  Y.),  28. 

fl.  UabiUty  as  to  animals.]  A  carrier  of  animals  is  under  the  same  liability 
as  other  common  carriers,  except  where  the  damage  for  which  compensa- 
tion is  sought  is  a  consequence  of  the  conduct  or  propensities  of  the  ani- 
mals. Jb. 

OF  PASSENGERS. 

g.  Oommiitatlon  railway  ticket  for  limited  time — rights  of  holdar.]  A  com- 
mutation  railway  ticket,  conditioned  to  be  "good  for  1,000  miles*' and 
"within  six  months/'  is  not  good  after  six  months,  although  the  holder 
has  not  traveled  1,000  miles  on  it ;  and  where,  after  the  expiration  of  that 
period,  he  enters  the  baggage  car  of  the  company,  and  refuses  to  pay  his  fare 
except  by  presenting  such  ticket,  he  is  a  trespasser,  and  may  be  ejected  at 
any  point,  and  is  not  entitled  to  the  benefit  of  a  statute  which  prohibits 
the  ejection  of  passengers  except  near  a  dwelling-house  or  at  a  station. 
LiUie  V.  St,  Louie,  etc.,  R.  R,  Co.  (Mo.),  255. 
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^  Blfl^U  of  paisenger  in  oabooie.]    A  person  got  into  ft  okbooae 

the  rear  of  a  mixed  freight  and  paiaenger  train,  and  while  riding  thttie 
was  killed  by  tffe  negligence  of  the  railway  company.  The  caboose  waa 
forbidden  to  all  bat  employees  of  the  company.  The  deceased  wan  noC 
such  employee,  and  it  did  not  appear  that  he  paid  any  faie.  Heid,  Uuii 
the  legal  presomption  was  that  he  was  a  passenger  trayelling  for  a  ocm- 
sideration,  and  the  company  was  liable  in  damages  for  his  death.  Ore^ 
Y.  Penruylvania  B.  R,  Co,  (Penn.),  893. 

XMaoximination  as  to  passengers  —  penalty — satii&otioiL]    8m  Bultutooy 

OONBTRUCnON,  718. 

CASES  OVERRULED,  DOUBTED  OR  DENIED.   8ie  anie,  pw  a». 

CERTIFICATION  OP  CHECK. 
See  Banks. 

CHAMPERTY. 
See  Attobnet  and  Clisiit,  814 

CHARACTER. 

See  EviDBNOB. 

CHECK. 
See  Banks  ;  Qm,  581. 

CITY. 
See  Municipal  Cobfobationb. 

CIVIL  DAMAGE  ACT. 
Death  of  intozioated  person.]    In  an  action  under  the  dvil  damage  act,  for 
injury  to  means  of  support  in  consequence  of  intoxication  which  caosed 
the  death  of  the  intoxicated  person,  damages  resulting  from  the  death  can* 
not  be  reooyered.    Dcmia  ▼.  Justice  (Oliio),  514,  and  note,  518. 

COMMON  CARRIER. 
See  Carbisb. 

CONSTITUTIONAL  LAW. 

1*  Bemoyal  of  member  of  legialatnre  from  offioo.}  The  ConstHoflon  of 
Kansas  declares  that  each  house  of  the  legislature  "  shall  be  Jndge  of  the 
elections,  retoms  and  qualifications  of  its  own  members."  The  legisla- 
ture enacted  that  "  any  State,  district,  city,  county  or  township  offioer,  for 
whose  removal  from  office  by  impeachment  there  is  no  provision,"  on  con- 
viction of  intoxication  shall  be  removed  from  office  by  the  oonrt.  The 
Constitution  also  provides  that  "  the  governor,  and  all  other  officers  under 
the  Constitution,  shall  be  subject  to  impeachment."  Beld^  that  the  act  la 
unconstitutional  as  vesting  in  others  the  power  exdnsively  delegated  bj 
the  Constitution  to  each  house.  It  eeeme  that  members  of  the  legialatare 
aie  subject  to  impeachment.    State  ex  reL  Martin  v.  Oilmare  (Kami.),  188. 
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g.  TMhtaHtfXi  tarMfm,]  Umder  it  oDMtltittiaiMil  pioirMon  thaA  Hn  nJ» 
of  texstion  Mnll  be  nntfonii  ioid  eqaal/tke  lai^statnie  SH^.fai  dMding 
» tonnty  m  t<miiship,'reltore  the  penonal  -ptoperty  of  the  dot>ciw«i  terri- 
toiy  from  all  llsbilitj  for  previous  debts  of  the  oooHtgr  or  tKmaghip,  while 
continuing  the  llsbilitj  of  :all  the  other  'property.  (hmmimiQnerM  of 
Ottawa  Co.  ▼.  NeUon  (Kans.),  101. 

8.  Qno  wuvanto — Jury  trinL]  In  case  of  gtt^itfominC^  the  defendant  h«i  no 
vinstitntiottal  right  to  a  jury  tnaL  8taU  ex  rd,  Hfortan  ▼.  Ltipion  (Mo.)» 
d68. 

^  TnteK^Btate  conimeroe.]  A  statute  prohibiting  the  transportation  from  one 
State  to  another  of  prairie-chickens,  wliich  have  been  lawfully  killed,  is 
▼old  as  in  contravention  of  the  provision  of  the  Federal  Constitution, 
granting  to  Congress  the  power  to  regulate  conunerce  among  the  several 
States.    State  v.  Baunders  (Eans.),  88. 

6b  Munioipal  power  of  taxation^tsz  on  sjipMss  oottpaaies^- regulating 
conamerce  among  the  States.]  A  dty  was  authorised  by  its  charter  to 
license,  tax,  and  regulate  merchants,  express  companies,  agents,  insurance 
companies,  etc.  Under  this  power  it  imposed  an  ad  valorem  tax  on  the 
gross  annual  receipts  of  an  express  company  derived  from  its  business 
done  in  the  city.  The  business  of  the  company  consisted  in  receiving  goods 
for  transmission  to  points  oatflide  the  -State,  to  which  its  own  line  did  not 
extend.  SM,  (1)  that  the  power  conferred  was  valid  under  the  State  con- 
stitutional provision  enjoining  a  uniform  rule  of  taxation ;  (2)  that  it  was 
not  in  conflict  with  the  provision  of  the  Federal  Constitution  granting  to 
Congress  the  exclusive  power  to  regulate  commerce  among  the  several 
States ;  (8)  that  its  exercise  wm  valid,  although  the  tax  was  different  Yrom 
that  imposed  on  merchants.  American  Union  Bxpreee  Oo,  v.  City  of  8t, 
Joeeph  (Mo.),  883. 

6.  Business  Uoense.]  A  State  statute  requiring  any  person  engaged  in  hiring 
laborers  in  the  State  for  employment  beyond  the  limits  of  the  same  to 
procure  a  license  and  pay  therefor  one  hundred  dollars,  and  making  it 
penal  to  carry  on  the  business  without  such  license,  is  constitutional. 
Money  properly  paid  into  the  county  treasury,  by  a  person  who  has  applied 
for  and  obtained  the  license,  cannot  be  recovered  back,  by  mandamus  or 
otherwise.    Shepperd  v.  County  Commierioners  (Ga.),  894. 

%  Taacstion  of  steamboats.]  An  annual  tax  in  West  Virginia,  on  the  value  of 
sieamboats  plying  between  West  Virginia  and  Ohio,  and  owned  and  hav- 
ing their  home  port  in  the  former  State,  is  not  in  violation  of  the  provis- 
ions of  the  Federal  Constitution  prohibiting  the  States  from  levying 
tonnage  duty  and  securing  to  Congross  the  exclusive  right  to  regulate 
inter-State  commerce.  Wheeler,  etc.,  TraneportaUtm  Co.  v.  OUy  qf  Whed' 
ing  (W.Va.)  652. 

Bolipcsna  to  governor.]    See  Gotbbkob,  667, 

Vaoanoy  in  office.]    ^Sm  Officb,  306. 
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CONTRACT. 

I.  ^BappoKioihnOf^^pbjtidtukH  mtvIom.]  A  reqnaited  B  tolet  *0 
and  his  ftunily  have  whatever  they  might  want  for  th^  Bopport^"  aai 
pzomiaed  to  pay  him  thetefor.  B,  at  the  instance  of  the  family,  emplojei 
a  phjiidan  to  attend  them.  MM^  that  B  oould  not  recover  from  A, 
for  his  flervices  and  the  medicine  famished  by  him.  OrtuU  ▼.  Dabmeg 
(Kane.),  125. 

&  nand— inaolvenoy  as  SfvideDoo  of.]  A  contract  for  the  purchaae  of  goods 
on  credit,  made  with  intent  on  the  part  of  the  pnrchsser  not  to  pay  fior 
them,  is  f  randnlent ;  and  if  the  purchaser  has  no  reasonable  ezpectatkm 
of  being  able  to  pay,  it  is  equivalent  to  an  intention  not  to  pay.  TaUeoU  v. 
Hmd&non  (Ohio),  601,  and  note,  604. 

8. .]    But  where  the  purchaser  intends  to  pay  and  has  reasonable  ezpeo- 

tations  of  being  able  to  do  so,  the  contract  is  not  fraudulent,  although 
the  purchaser  knows  himself  to  be  insolvent  and  does  not  ^Wl*^*^  it  tD 
the  vendor,  who  is  Ignorant  of  the  fact.  i&. 

AntennptiaL]    Bee  Mahbiagb,  28. 

For  servioe.]    8m  Mastrb  and  Sbbvaitt,  7. 

Validity  o£]    Bee  Btatutb  of  Fbauds. 

CONTRACTOR. 
Bee  Municipal  CoRPORATioirs,  642 ;  NBOueBHCB,  ttOi 

COUNTY  WARRANTS. 

Aoknowledgment  of  indebtedness.]  A  county  warrant,  payable  "  out  of  any 
money  in  the  treasury  appropriated  for  county  expenditures,*'  is  both  a 
JodiciaU  ascertainment  and  a  written  acknowledgment  of  indebtedness  by 
the  county,  and,  if  not  paid,  an  action  may  be  maintained  on  it  whether 
there  is  money  in  the  treasury  to  pay  it  or  not.  IfUematunud  Bank  v. 
FrankUn  County  (Mo.),  261. 

CRIMINAL  LAW. 

!•  Aidiotment— time,  place  and  parties.]  An  indictment  for  murder  diarged 
that  '*  on  or  about  the day  of ,  A.  D.  1871,  at  the  county  of  Jas- 
per and  State  of  Missouri,*'  defendant  and  W.  S.  "  made  an  assault  on  H. 
8.  with  pistols,"  which, "  they,  said  John  and  William,  in  each  of  their 
right  hand&  had  and  held,  and  did  then  and  there  unlawfully,*'  etc.,  "  and 
of  hU  malice  aforethought,  shoot  off  and  discharge  at,"  etc.,  "  and  of  the 
mortal  wounds  inflicted  upon  him  the  said  H.  S.  did  then  and  there 
instantly  die."  Udd,  to  state  time  and  place  with  sufficient  certainty 
and  to  charge  a  joint  offense.    State  v.  Bteeley  (Mo.),  271. 

g»  i-.— uncertainty — di^nnotiTe  ooi\innotion.]  An  indictment  charging  in 
the  words  of  the  statute,  the  sale  of  intoxicating  liquor,  without  a  license, 
**  to  be  drunk  in,  upon  or  about  the  building  or  premises  where  sold,**  Is 
bad  for  uncertainty.    Btate  v.  GharUon  (Vv.  Va.).  608. 
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di  Avfcnlbte  aoquit.]  Acquittal  in  a  State  ooart  on  a  proBocation  bj  tbe  State 
for  aoaaalt  and  battery  will  not  protect  tbe  accused  from  subsequent  trial 
and  conviction  in  a  municipal  police  court,  under  a  city  ordinancM,  upon 
tbe  cbarge  of  disorderly  conduct  in  figbting,  tbougb  tbe  same  transaction 
and  sute  of  facts  be  involyed  in  botb  trials.  McRea  v.  The  Mayor  (Ga.), 
890. 

4.  AUbl— prenimptioBS  aa  to  failure  to  prove.]  An  instruction  to  a  jury  in 
a  criminal  case,  tbat  an  uuHuccessf  ul  attempt  to  prove  an  alibi  is  an 
attempt  to  manufacture  evidence  wbicb  always  bears  against  tbe  prisoner, 
is  erroneous.     Turner  v.  Commonwealth  (Penn.),  683. 

A.  HandowfRng  priaonor  during  trlaL]  Tbe  mere  fact  tbat  a  prisoner  brougbt 
before  tbe  examining  magistrate  remains  bandcuffed  during  tbe  proceed- 
ings, and  in  tbat  condition  waives  a  preliminary  examination,  will  not 
support  a  plea  in  abatement  to  tbe  information  of  tbe  offense.  State  v.* 
Lewie  (Kans.),  118,  and  note,  116. 

6.  Bsoape  and  aabaaqnant  acquittaL]  Wbere  one,  being  imprisoned  and 
awaiting  trial  on  a  criminal  cbarge,  escapes,  and  being  re-arrested  is  tried 
and  acquitted  of  sucb  cbarge,  be  cannot  maintain  sucb  acquittal  in  bar  of 
an  information  for  sucb  escape,  under  a  statute  providing  for  tbe  punisb- 
ment  of  any  person  escaping  '*  before  conviction."  lb, 

1.  DeliandantHi  waiver  of  loll  panel  of  Jurors.]  On  tbe  trial  of  an  indictment, 
tbe  prosecuting  attorney  proposed  to  go  to  trial  witb  less  than  tbe  legal 
number  of  names  of  jurors  in  tbe  box  to  be  drawn  from.  Tbe  defend- 
ant's attorney  consented.  Tbe  prisoner  being  convicted,  held,  tbat  sucb 
consent  did  not  validate  tbe  conviction.    State  v.  Davie  (Mo.),  887. 

8.  TJmiting  tuna  of  prisoner's  couosel  in  addresslnjf  J^i'y*]  ^^  ^^^^  ^^^ 
of  a  felony,  whether  the  prisoner  is  heard  through  one  counsel  or  two, 
tbe  length  of  the  argument  in  not  a  matter  for  pre-determination  by  the 
court.  As  argument  progresses  the  court  may  confine  the  range  of  it  to 
tbe  facts  and  law  of  tbe  case,  and  may  interdict  idle  repetition  ;  but  so 
long  as  counsel  speaks  to  the  point,  proceeds  in  good  faith,  and  wastes  no 
time,  the  court  should  forbear  to  interfere,  but  leave  the  limits  of  tbe 
speech  to  the  discretion  of  the  speaker,  until  it  is  manifest  tbat  the  dis- 
cussion is  complete,  or  tbe  subject  exhausted.  WiUiame  v.  State  (Qa.X 
412,  and  note,  413. 

9«  Zhridenoe— letters  from  prisoner  to  his  wife.]  On  tbe  trial  of  an  indict- 
ment, a  letter  written  by  the  defendant  to  his  wife,  but  not  in  the  custody 
or  control  of  either  of  them,  or  any  representative  of  them,  but  in  tbe 
cuatody  and  control  of  the  prosecuting  witness,  is  competent  evidence 
against  the  defendant,  although  a  civil  statute  prohibits  husband  and 
wife  from  testifying  to  any  communication  by  one  to  the  other  during 
marriage,  and  a  criminal  statute  extends  the  provisions  in  civil  cases  to 
the  "  examination  *'  of  witnesses  in  criminal  proceedings.  State  v. 
Bnfflngton  (Kans.),  198. 

lOi  Priflonar  aa  witnesa.]  On  tbe  trial  of  a  criminal  information,  tbe  pris- 
oner, having  testified  on  bis  own  behalf,  cannot,  on  cross-examination,  be 
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raquiFed  'to  dtouiloBe  tDosmmnicatloiiB  botwoen  hinunlf  snd  cowsatA^  te 
yeiipect  to  -vi^ieh  he  did  not  testify  on  his  direet  exmmiiiation.  SbUs  ▼. 
Wh£U  (KanE.),  187,  and  note,  140. 

11,  ZMscshaxge  of  Jory  in  abwnoe  of  prisoiiflr.]    On  a  trial  for  felony  it  is 

proper  for  the  coartTo  discharge  the  jury,  in  the  absence  of  the  defend- 
ant, after  they.liave  deliberated  without  agreeing  from  four  o'clock  in  the 
afternoon  until  six  t>'clock  the  next  morning,  lb. 

12.  Borden  of  proo£]  In  criminal  prosecutions  the  burden  of  proof  remans 
upon  the  State  throughout  the  trial  to  establish  the  guilt  of  the  pris- 
oner l>eyond  a  reasonable  doubt  upon  the  whole  evidence,  and  an  instrac- 
tlon  ti»t  if  defendant  killed  deceased,  he  is  presumed  guilty  of  murder,  in 
the  afosenoe  of  prex>f  to  the  contrary,  and  that  it  devolves  upon  hini  to 
show  a  niitigation  or  justification,  is  erroneous.     State  v.  Winffo  (Ho.),  320. 

18«  Absent  witnesses.]  A  witness  for  the  prisoner  having  been  subpcenaed 
on  a  criminal  trial,  and  not  appearing,  a  statement  of  his  supposed  testi- 
mony was  read  by  oonsent.  Held^  that  the  prisoner  thus  wuved  liifl 
right  to  the  personal  presenoe  of  the  witness.  State  v.  (yOanTwr  (Mo.),  291. 

14.  Objections  to  evidence.]  On  a  criminal  trial,  it  is  the  duty  of  the  coort 
to  exclude  improper  evidence  oflbred  by  the  State,  even  if  not  properly 
objected  to  by  the  prisoner.  R. 

16.  Verdict  in  absence  of  prisoner.]  After  the  jury  have  dispersed,  with  the 
prisoner's  consent,  leaving  the  verdict  with  the  foreman,  to  be  returned 
by  him  into  court,  it  is  not  indispensable  that  the  prisoner  should  be 
present  when  the  act  of  return  takes  place  in  pursuance  of  the  consent ; 
and  though  he  be  confined  in  jail  at  the  time,  the  verdict  will  not,  on  thftt 
account,  be  illegal.    Smith  v.  State  (€hi.),  898,  and  note,  894. 

16.  Burglary — "  dwelling-house.^]  An  indictment  charged  the  breaking  and 
entering  in  the  night-time  of  a  "  dwelling-house  of  A  and  B,  being  copart- 
ners in  business  under  the  firm  name  and  style  of  A  &  B.**  It  was  shown 
on  the  trial  that  A  and  B  were  partners,  and  in  their  business  used  and 
occupied  as  stores  the  lower  stories  of  two  adjacent  buildings,  opening 
into  each  other.  A,  with  other  persons,  lived  in  the  upper  rooms,  and 
was  there  at  the  time  of  the  burglary,  but  there  was  no  internal  commu- 
nication between  the  stores  and  the  upper  rooms,  the  latter  being  access- 
0  ible  only  through  a  fenced  yard  and  a  stair-case  leading  thence.  The  break- 
ing was  into  one  of  the  stores.  Heid^  (1)  that  the  ownership  was  properij 
charged  as  being  in  a  partnership  ;  (2)  that  the  entry  was  into  a  "dwell- 
ing-house" within  the  statute  of  burglary,  which  enacts  that  no  building 
shall  be  deemed  a  dwelling-house,  unless  joined  to,  immediately  connected 
with,  and  part  of  a  dwelling-house ;  that  phraseology  being  intended  only 
to  exclude  isolated,  uninhabited  out-houses.     QtUnn  v.  People  (N.  Y.),  87. 

17«  Burglary— constructive  breaking.]  The  prisoner,  pretending  to  have  bus- 
iness with  the  occupant  of  a  dwelling-house,  gained  admittance  thereto  at 
night,  with  intent  to  commit  a  robbery.  Held,  a  constructive  breaking 
suffiiuent  to  su^yport  an  indictment  for  burglary  bj  breaking  aad  enterlsQ^. 
Johfuten-y,  ChmmenuetUth  (Penn.),  689. 
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UL  Bui^iigF — opanbig^  imMr  door.]  Opening-  tfat  imiar ^te>r  at  nchwlUng- 
hoase,  at  night,  with  felonious  intent,  onnatitntMi  bvzgftuy^  wheftfaer'the 
felony  ie  to  be  oommitted  in  the  particular  room,  or  in  another.  JSoUand  t. 
CommontoeaUh  (Penn.),626. 

10.  Irfurceny — ^taking  and  conoealing  propetrty  to  g^  rewvod.]  Th%  wrong- 
f  al  taking  and  carrying  away  of  the  property  of  another,  without  hia  con- 
sent, with  intent  to  conceal  it  until  the  owner  offera  a  rewajcd  for  ita  return, 
and  for  the  purpose  of  obtaining  the  reward,  is  larceny.  Berry  ▼.  Siats 
(Ohio),  606. 

90.  Murder —  plea  —  relation  of  grand  Juror  to  deoeased.]  It  is  not  a  good 
plea  to  an  indictment  for  murder,  that  a  member  of  the-gnmd  Jury  vHiieh 
found  such  indictment  was  a  nephew  of  the  peraon  who  waa.  mmdered. 
8UUe  ▼.  Eatter  (Ohio),  478. 

2>ylng  deolaratlona.]  8ee  Evidbkce,  287. 

See  Pabdon,  887 ;  Rbmotal  of  Caubb,  606. 

DAMAGES. 

!•  For  breach  of  warranty  on  sale  of  garden  seeds.]  In  an  action  for  breach 
of  warranty  on  sale  of  garden  seeds,  the  measure  of  damages  is  the  dif  • 
ferenee  in  yalue  between  the  crop  raised  and  such  a  crop  as  would  have 
been  raised  had  the  seeds  proved  equal  to  the  warranty.  WhUe  ▼.  MiUer, 
18. 

2.  NominaL]  In  case  of  a  breach  of  contract,  actual  damages  not  being 
proved,  nominal  damages  may  be  recovered.  Fint  Nat.  Bank  v.  IW0- 
graph  Co.  (Ohio),  485. 

Bee  CrviL  Damagbs  Act;  Municipal  Corporations, 399 ;   SLANnmANB 

Libel;  Tblbgraph, 485. 

DEBTOR  AND  CREDITOR. 
Bee  Abbignmbnt  for  Bbnbfit  of  CBSDiroRa 

DEED. 

Boundaiiaa — middle  ol  stream.]    A  conveyance  of  land  bounded  by  a  creek 
extends  to  the  center  of  the  main  branch  if  an  island  divides  it  into  une-  • 
qua!  branches.    Branham  v.  Turnpike  Co,  (Tenn.),  789. 

AMimiittoii  of  mortgage  by  grantee.]    See  Mortoagb,  5. 

See  Eabbmbnt,  85. 

DELITBRY. 
ifttf  Salb. 

DEVISE. 
L  To  fc««i»»ii^  and  wife.]    A  devise  to  '*  A  and  family''  ia  to  A  and  hia  wife 

and  children.    HaUr.  SUpheneQJLo.),^^, 
8.  — — b]    In  case  of  a  daivlae  to  husband  and  wife,  the  devlaeea  at  eommna 
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law  are  joint  tenanta,  the  BorTivor  taking  tlie  whole  eatate ;  mxkd  Hhb  nJa 
is  the  same  under  a  statute  alralishing  joint  tenancy  3. 

8.  — .]  In  case  of  a  devise  to  husband  and  wife  with  others,  tbe  hnahand 
and  wife  take  as  one  person.  lb, 

4.  Sale  of  husband's  interest.]  In  case  of  a  devise  to  husband  and  wife,  or  to 
them  with  others,  the  husband's  interest  maj  be  sold  on  execution,  •ob- 
ject  to  the  contingent  survivorship  of  the  wife.  2b. 

DIVORCE. 

Juxisdlotlon — Impeaching  Judgment  collaterally.]  A  decree  of  divorce, 
rendered  in  a  State  where  neither  of  the  parties  liad  ever  resided,  and 
without  actual  notice  to  the  defendant ,  is  absolutely  void,  and  if  the  Imck 
of  jurisdiction  does  not  appear  on  the  face  of  the  record,  it  may  be  shown 
by  extrinsic  evidence.    LUowkh  v.  Liiomeh  (Kans.),  145. 

DOWER. 
Mtk  iMurtnership — tml  estate.]    See  Pabtnkbship,  965. 

DYING  DECLARATIONa 
See  Eyidbncb,  287. 

EASEMENT. 

Cftiange  of  manner  and  place  of  exercise  of.]  Under  a  grant  of  a  right  to 
enter  upon  the  grantor's  lands  and  lay  water-pipe,  without  specifying  the 
place  or  the  size  of  the  pipe,  after  the  grantee  has  once  laid  the  pipe,  he 
cannot  increase  the  size  of  it,  or  lay  it  in  any  other  place.  OntAank  v. 
Lake  Share,  etc.,  B.  R,  Co.  (N.  Y.),  35. 

ESCAPE. 
See  Crixinal  Law,  118. 

ESTOPPEL. 
IProm  contesting  assessments  for  local  improrementa.]  See  Assbbsmbrts  688. 

EVIDENCE. 

!•  Of  declarations  of  agent.]  In  an  action  to  recover  damages  for  breach  of 
warranty  on  the  sale  of  a  chattel,  the  declarations  of  the  vendor's  agent 
that  the  chattel  was  defective,  made  eight  months  after  the  sale,  and  not 
connected  with  any  present  business  transaction,  are  not  admissible. 
W?iite  V.  Miller  (N.  Y.),  18. 

2.  To  vary  parol  indorsement.]  Parol  evidence  is  inadmissible  to  change  a 
simple  indorsement  of  a  promissory  note  into  an  indorsement  without 
recourse.    DooHtUe  v.  Ferry  (Kans.),  166. 

8.  Of  good  character — when  admissible.]  A  charge  in  the  petition,  that  the 
defendant  has  made  false  and  fraudulent  representations,  does  not  war- 
rant the  introduction  by  the  defendant  of  evidence  of  good  character  in 
action  to  set  aside  a  settlement.    Dudiey  v.  McC^uer  (Mo.),  878. 
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EVIDENCE  —  ChnHnued. 

4i  Dying  dadlmitioiii.]  On  a  trial  for  murder,  dying  declarations  are  admisai* 
ble  in  evidence,  when  made  in  view  of  impending  death  and  after  aban- 
donment of  all  hope  of  recovery,  as  to  the  facta  and  circumstances  oon- 
stitnting  the  res  getta  of  the  homicide,  but  not  as  to  matters  occurring 
anterior  to  and  not  immediately  connected  with  it.  /^ate  y.  Draper  (Mo.)« 
287. 

Zittters  from  priao&m:  to  his  Wilis.]    See  CROfnrAij  Law,  108. 

EXECUTION. 
See  ExBMFTioNB. 

EXECUTOR  AND  ADMINISTRATOR. 

lialiUity  o^  on  note  signed  as  "  Bzecntor  of,"  eto.]  See  Nbootiablb 
Inbtrumbnts,  215. 

Of  Joint  obligor — pa3nnent  by — eflEsot  on  oo-obUgon.]  See  LnciTATioirs 
OF  Actions,  250. 

EXEMPTION. 

L  From  ezecntion.]  Under  a  statute  exempting  from  execution  "  tools  and 
implements  "  of  trade  or  business,  and  "stock  in  tradt^,'*  a  lamp  and  show- 
cases with  their  tables  and  frame,  of  a  watchmaker  and  jeweller,  are 
exempt ;  and  watches  and  jewelry,  manufactured  and  in  process  of  man- 
ufacture by  him,  to  order  or  for  general  sale,  as  well  as  the  material  kept 
for  such  manufacture,  are  also  exempt.  BequUlard  v.  BarUett  (Eans.),  120* 

2»  Of  partnership  assets.]  On  execution  against  members  of  a  partnership, 
the  defendants  are  not  entitled,  either  jointly  or  severally,  to  an  exemp- 
tion of  the  partnership  assets,  under  a  statutory  exemption,  to  a  certain 
amount  of  **  any  other  property,"  beside  specified  articles  allowed  to  heads 
of  families.    StcOe  ex  rel,  BUlingdey  v.  Spencer  (Mo.),  244,  and  note.  246. 

8*  Homestead  exemption  —  tenant  house.]  A  house  and  lot  adjoining  the 
homestead  of  the  owner,  in  a  city,  and  by  him  owned  and  rented  to  a 
tenant  not  in  his  employ,  and  occupied  exclusively  by  such  tenant  and  his 
family,  is  not  exempt  under  the  homestead  laws  excepting  one  acre  in  a 
city,  '*  with  all  improvements,"  "  occupied  as  a  residence  by  the  family  of 
the  owner,"  although  all  the  land  claimed  to  be  exempt  is  less  than  one 
acre.    Ashton  v.  Ingle  (Kans.),  197. 

4L  — ^  statatory  oonstmotion  —  head  of  £unily.]  The  law  provided  that 
<*  each  head  of  a  family  or  guardian  of  a  family  of  minor  children  "  should 
be  entitled  to  a  homestead.  Held,  that  a  guardian  of  one  minor  child 
was  entitled  to  a  homestead.    Boimtree  v.  Dennard  (Ga.)  401. 

FIRE  INSURANCE. 
See  Inburakcb. 

FIXTURES. 

I>  Tast  oL]  In  determining  whether  an  improvement  to  real  estate  is  a  fix. 
tare,  the  intention  of  the  party  placing  it  and  the  manner  of  placing  it 
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BIXTUBES —  OnUitmietk 

iM  not  eomAtaAye,  bat  much  depends  <m  its  object'  sod  qm. 
in§^  Bank  t.  KirehewU  (Mo.),  310. 

8.  Prune  building.]  As  between  mortgagor  and  mortgagee,  a  frame  build- 
ing, resting  on  wooden  blocks  laid  on  the  ground,  designed  aa  an  office  in 
connection  with  a  mill,  bat  detached  therefrom,  and  intended  by  the  moit* 
gagor  to  be  removed,  is  a  fixture,  although  erected  sifter  the  execution  of 
the  mortgage;  and  its  removal  will  be  restrained  by  injunction.  lb. 

&  Z>weI]ing-hoaae — ^when  personalty.]  A  and  B  made  a  contract,  by  which 
A  sold  to  B  a  lot  of  land,  and  B  was  to  enter  into  possession  and  baild  a 
dwelling-house  and  make  improvements,  which  were  all  to  remain  on  the 
land  nntil  B  should  fulfill,  and  if  he  should  not  fulfill,  all  such  improre- 
ments  should  become  the  property  of  A.  B  not  having  fulfilled,  assigned 
the  contract  to  C,  who  entered  and  built  a  small  wooden  dwelling-honse 
on  low  blocks  of  wood.  Afterward  O  removed  the  house  into  the  higrh- 
way,  assigning  the  contract  to  D,  and  sold  him  the  house  and  he  leuiaved 
it  to  other  land  of  his  own,  and  erected  it  on  a  stone  foundation.  Meld, 
that  A  could  maintain  replevin  for  the  house  against  D.  (krUral  Branch 
B.  B,  Co.  V.  FriU  (Kans.),  175. 

FRAUD. 

Oonstmotive  fraud— hnsband  and  wifo.]  Two  months  after  marriage  a  wife 
whose  hearing  and  speech  were  defective,  whose  health  was  infirm  and 
whose  mind  was  weak,  conveyed  all  her  real  estate  to  her  husband*  for 
the  consideration  of  one  dollar,  reserving  a  life  estate.  In  the  absence  of 
afllrmative  evidence  that  her  action  was  intelligent  and  free  from  andae 
influence,  and  that  his  conduct  was  fair  and  conscionable,  hM,  that  tike 
transfer  was  void.     Darlington's  Appeal  (Penn.),  72fi. 

In  porchise  of  goods — ^when  inaolvenoy  of  pmohMer  ia  evldanoe  oC]     Ae 

Contract,  501. 

See  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCE. 
See  Fraud,  726. 

GIFT. 

h  Oheok — asirlginnsfnt  of  fond — revooatJon.]  The  drawer  of  a  dieek  dali^ 
ered  it  to  the  payee,  intending  thereby  to  give  to  the  payee  the  fond  on 
which  the  check  was  drawn.  Heldt  that  until  the  check  waa  either  paid 
or  accepted,  the  gift  was  Incomplete ;  and  tliat,  in  the  aJbecmce  of  sach 
payment  or  acceptance,  the  death  of  the  drawer  operated  as  against  the 
payee,  as  a  revocation  of  the  check.  Simnume  v.  The  (HndnnaH  8awng9 
Society  (Ohio),  521. 

8,  Seal — ^gift  of  land  by  imsealed  inatroment^-power  of  eqoHy  to  efleotnats.] 
A  court  of  equity  will  effSsctuate  a  gift  of  lands  by  a  father  to  his  child, 
e^denoed  only  by  an  unsealed  instrument  dell?«ied  to  the  child. 
Ufig  V.  MaHing  (W.  Va.),  585. 
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1^  9ammo  oi pmd  JoBFttt  ooMpdi*  ■ttonihiiw' of  govwnw  IqrMApoMias] 
Tfa0  goTonwR  ii  tibsD  aiwolate'  jodge  of  wbAt  ofBdid  ooaununioattonB  to 
the  execatire  department  may  be  revealed,  and  ofJ^^uifcthe  oflloial  dutiea 
cL  that  departmani  are^^and  whea  they  should  bc^peiioiiiiad*  Sartra^/ti 
Aa^  (Penn.),  6«7»,aod  note,  OTa 

9n'  k]  TbagnvaBBOiraiid  the  snbordinateB  of  the  executive  department, 
whflft  engaged?  ia  offioiaL  dutieB,  are  not  aalject  to  t^-aabpflBna  of  the 
giandJniT^  lb. 

GRAND  JURY. 

HABEAa  CORPUS. 

Vm  araaalt aftaa iHinlmf  on.]  Ad^anhatge  oitLhiAeai  eorput  la  condaBlve and 
not  appaatoibla,; .md .  the.  priaoner  cannot,  be  arreated  again  for  the  same 

fflOHWAT. 

Abandonment—  adirenM  poeaeaiiion.]  Ten  jean'  non-user  of  a  public  high« 
way  does  not  amount  to  an  abandonment  of  the  easement,  nor  does  the  in- 
closure  of:tha.BQMuUfa(f  by  the  owner  of  the  adjacent  land:  for  the  Uka 
period  entitle  him  to  retain  possession  of  it.    State  ▼.  (Moer  (Mo.X39S. 

Xialdtty  te  daliBota  in.]  See  Mukicipa£  Ck>BPORATioirB,896. 

HOMESTEAD  EXEMPTIONS. 
See  EzmsnoHB,  107, 401. 

HUSBAND  AND  WIPE. 
Am  Gbimikal  Law,  198 ;  Dbyisb,  802  ;  Fraud;  MABBiAa& 

IMPEACHMENT. 
Of  aMBbm  oflaglalatiire.]  See  Constitutional  Law,  189^ 

IMPLIED  WARRANTY. 
See  NuaoTiABiiB  Ikbtrumsntb,  117 ;  Saul- 

INDICTMENT. 
8u  Cbiminal  Law. 

IND0R8ER. 
Bee  Nbootiablb  iNSTBUicBifTa 

INFANCY. 

1.  Blaauh  cf  prcanlia  cf  manlage.]  In&ncy,  when  pleaded,  la  a  good  defense 
to anactloa  for. the  breach  of  a  promise  to  many.    Biuh ▼  TrM:(0hlo> 

rat  

Vol.  XXVn  — 102 
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INFANCY -^  CkmikiMtd. 

Si  BidMM  of  ptitanMl  rlfght  of  omlody.]  The  fttther  of  aa  inftuit  mmj»  hf 
▼olnntary  ocmtnct,  leloaae  his  parental  power  over  hla  child  to  MKnUmr. 
Bentip  ▼.  Terr^  (Ga.),  899. 

Si  — .]  The  agreement  to  care  for  the  child,  and  the  fact  that  the  diild  is 
taken  when  Bidi,  and  nursed  into  health  and  strength,  and  supported  prop- 
erly and  comfortably  for  five  years  are  sufficient  oonrideratioiui  to  rap- 
port such  a  contract ;  and  the  contract,  though  made  with  the  wife  by  the 
child's  father,  will  be  enforced  if  acquiesced  in  by  the  husband,  sukd  is  not 
revocable,  except  for  sufficient  legal  reasons,  such  as  bad  treatment  ol  the 
child  and  the  like,  lb, 

^  liability  of  infimt  for  unlntentloBal  assault.]  An  Infant  is  liable  for  his 
torts  the  same  as  an  adult,  and  is  therefore  liable  for  an  unintentional 
assault.  Ganway  v.  Beed  (Mo.),  854. 

6b  Undertaking  by—  ratifioatioB.]  An  undertaking  by  an  infant  as  surety  for 
the  stay  of  execution  is  not  void,  but  only  voidable,  and  when  ratified  by 
him  after  arriving  at  majority,  becomes  a  valid  and  enforceable  contract. 
Hamer  ▼.  Dipple  (Ohio),  496. 

See  Limitation  of  Aotionb,  470. 

INJUNCTION. 
Whengrantodto  restrain  ooUeotlon  of  taxes.]  See  Taxation,  64& 

INSANITY. 
Bidoide  induoed  by.]  See  Ikburancb,  689. 

INSOLVENCY. 
Whin  Sfvidsnoe  of  fraud  on  purohase  of  goods.]  See  Oohtraot,  ML 

See  ASSIOKMKNT  FOR  BbNEFIT  OF  CRBDITOBa. 

INSURANCE. 

FIRB. 

L  Oondition  —  wahrer  —  estoppeL]  A  policy  of  insurance  provided  that  it 
should  be  void  in  case  of  assignment  before  loss,  without  the  consent  of 
the  company  indorsed  thereon.  The  secretary  of  the  company  told  the 
insured  that  he  could  assign  the  policy  without  such  consent.  Held,  that 
this  waived  the  condition.  StoUe  v.  jiSltna  Fire  and  Marine  ln$,  Co,  (W. 
Va.),  598,  and  note,  597. 

d.  Knowledge  of  agent — estoppeL]  A  policy  of  insurance  issued  to  a  mort- 
gagee contained  a  stipulation  that  if  any  change  took  place  in  the  title  or 
possession,  the  policy  should  be  void.  Without  the  knowledge  of  the  com- 
pany, the  owner  sold  and  conveyed  the  property  and  satisfied  the  mort- 
gage. Held,  that  a  subsequent  assignment  of  the  policy  by  the  mortgagee 
to  the  purchaser,  and  a  verlial  agreement  between  the  latter  and  an  agent 
of  the  company,  having  power  to  make  contracts  and  issue  policies,  that 
such  assigned  policy  shall  have  the  force  and  effect  of  a  new  policy  to  the 
purchaser,  will  bind  the  company.    Amaeon  Int.  Co,  v.  Wall  (Ohio),  58SL 
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INSURANCE  —  Continued. 

"Bm  6al«  o£  part  of  ral^aot.]  A  policy  of  insaranoe  provided  that  if  the  insured 
Bhould  make  any  other  insuranoe  on  the  property,  or  any  pari  thereof,  or 
if  the  property  ehoald  be  sold  or  transferred,  or  any  change  should  take 
place  in  the  title  or  possession  thereof,  without  the  company's  consent, 
the  policy  should  be  void  ;  and  that  when  the  property  had  been  sold  or 
otherwise  disposed  of,  so  that  all  the  interests  on  the  part  of  the  insured 
has  ceased,  the  insurance  on  such  property  should  terminate.  Heldy  that 
the  insurance  on  the  entire  property  was  not,  by  these  provisions,  for- 
feited by  a  sale  of  a  portion  of  the  property.  Quarrier  v.  Pedbody  Ine. 
Co,  (W.  Va),  682. 

•^  Statement  of  ownership.]  A  policy  provided,  that  if  the  interest  of  the 
insured  is  not  truly  stated,  or  is  other  than  the  entire  unconditional  and 
flole  ownership,  it  must  be  so  expressed  in  the  policy,  under  penalty  of 
forfeiture.  Hdd^  that  the  policy  was  not  rendered  void  by  the  failure  to 
diclose  that  at  the  time  the  policy  issued  there  was  a  deed  of  trust  on  the 
property  insured,  no  inquiry  having  been  made  about  the  state  of  the 
title.  lb, 

^  Warranty  of  ocoapation — oonceahnflnt.J  The  description  in  a  fire  insur- 
ance policy,  of  a  building  insured,  as  a  *'  dwelling-house,"  is  not,  in  the 
absence  of  misrepresentation  or  concealment  as  to  the  fact  of  occupation, 
a  warranty  that  the  building  Is  occupied  as  a  dwelling,  and  the  omission 
t>f  the  applicant  to  disclose  the  fact  that  the  building  is  vacant,  in  the 
absence  of  any  inquiry  on  that  point,  is  not  a  breach  of  a  condition  that 
any  omission  to  make  known  every  material  fact  shall  avoid  the  policy. 
Browning  v.  Home  Ine,  Co,  (N.  Y.),  86. 

^  Transfer  of  property  Insured  to  partner.]  A  policy  of  fire  insurance  oa 
partnership  property  contained  a  condition  that  a  sale  or  transfer,  or  any 
change  in  title  or  possession,  of  the  property,  by  legal  process,  judicial 
decree  or  voluntary  transfer,  should  avoid  the  policy.  In  an  action  to  dis- 
solve the  partnership  one  of  the  partners  was  appointed  receiver.  Ileld, 
not  to  avoid  the  policy.    Keeney  y..  Home  Ine.  Co.  (N.  Y.),  fiO. 

^.  Waiver  of  defect  in  proofii  of  loss.]  A  retention  by  an  insurer  of  proofs 
of  loss  for  thirty  eight  days  without  objection  will  warrant  a  finding  that 
all  objections  thereto  were  waived.  lb. 

8l  Breach  of  warranty  as  to  occupation.]  In  a  fire  policy  the  business  car* 
ried  on  upon  the  insured  premises  was  described  as  the  manufacture  of 
bath  tubs.  On  adjoining  premises  the  insured  also  conducted  the  busi- 
ness of  sawing  and  planing  lumber,  and  the  shavings  therefrom  were 
carried  by  a  tube  to  feed  tlie  boiler  furnace  on  the  insured  premises.  Held, 
that  this  did  not  amount  to  a  carrying  on  of  the  business  of  sawing  and 
planing  lumber  on  the  insured  premises,  lb. 

-9L  Adjustment  of  loss — waiver.]  The  adjustment  of  loss  by  an  insurer,  with 
full  knowledge  of  all  the  facts,  operates  as  a  waiver  of  couditions  in  the 
policy  against  other  insurance,  and  requiring  the  certificatti  of  a  notary  as 
a  preliminary  to  payment.     Levy  v.  Pedbody  Ine,  Co.  (W.  Va.),  598. 
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10.  AppUoatloB — mlitake  of  agent.]    An  applicant  for  life  insanmoe,  haying 

correctly  stated  the  date  of  his  birth  to  the  agent,  is  not  prejndloed  by  the 
agent's  mistake  in  writing  the  same  in  the  application.  HeOaU  v.  Phamim 
Mutual  Lift  Ins.  Co.  (W.  Va.),  558,  and  note,  561. 

11.  Recovery  by  insured  of  premiums  paid  on  lapsed  policies.]  If  a  life 
insurance  company  wrongf ally  refuses  to  accept  a  premiam  and  deter* 
mmes  the  policy,  the  insured  may  treat  the  poli^  as  determiiied,  and 
recover  all  the  premiums  he  has  paid.  3. 

12i  Local  agents  —  power  to  waive  condition.]  A  policy  of  insurance  pio- 
Tided  that  it  should  be  void  unless  the  annual  premium  was  paid  on  or 
before  the  day  appointed.  Part  of  a  premium  had  been  paid  to  a  local 
agent,  to  whom  the  duty  of  collecting  the  premiums  was  intrusted,  and 
he,  in  excess  of  his  limited  powers,  had  given  time  for  the  payment  of  the 
balance.  Held,  that  the  policy  was  not  avoidiBd.  Murphy  v.  Southern 
Life  Ins,  Co.  (Tenn.),  761. 

18-  Insurable  interest.]  A  policy  of  insurance '  procured  by  an  uncle  in 
his  own  favor  upon  the  life  of  his  nephew,  in  which  he  has  no  pecuniary 
interest,  is  void.    Singleton  v.  St.  Louie  Ins.  Co.  (Mo.),  821,  and  note,  387. 

14.  .J    The  burden  of  showing  insurable  interest  is  upon  the  claimant,  ift. 

16.  Bvidenoe  —  statements  of  insured.]  In  an  action  on  a  policy  in  favor  of 
one  on  the  life  of  another,  statements  of  the  insured  as  to  his  feelings  at 
the  time,  when  not  too  long  before  the  application  to  throw  light  upon 
the  subject,  are  admissible  in  evidence  ;  but  such  statements  as  to  previ- 
ous ill  health  are  inadmissible.  lb, 

16a  Bvidenoe.]  Parol  evidence  is  admissible  to  explain  the  sense  of  the  ex- 
pression:  "  spitting  of  blood/'  in  an  application  for  life  insurance.  lb. 

17.  ForMture  —  waiver  by  agent  of  cash  j^ymmA  of  pvsminm — renewaL] 

A  policy  of  life  insurance  contained  the  usual  cause  of  forfeiture  for  non- 
payment of  premiums.  I>eparting.from  the  strict  rules  of  the  company,  ft 
duly  authorised  agent  had  allowed  the  cash  part  of  the  premium  to  be  paid 
one*ha]f  caeh,  the  other  half  by  a  short  note.  Upon  the  6th  of  July,  1867, 
the  day  the  premium  was  due,  the  agent  received  the  check  of  aasured  for 
the  half  cash  due,  and  a  six  months'  note,  giving  the  renewal  receipt  for  a 
year.  The  note  contained  the  clause  "  if  not  paid  at  maturity  said  policy 
is  to  be  null  and  void."  Neither  check  nor  note  was  paid.  EM^  (1)  The 
mere  fact  that  the  note  was  not  paid  at  maturity,  did  not  of  itself  avoid 
the  policy.  It  gave  the  insurance  company  the  option  of  declaring  a  for- 
feiture, but  this  option  must  be  asserted  by  clear  and  unequivocal  acts. 
The  clause  of  forfeiture,  being  inserted  in  the  note  for  the  benefit  of  the 
company,  may  be  waived  by  failure  to  act,  or  other  drcumstances  evinc- 
ing an  intention  not  to  claim  the  benefit  of  the  stipulation.  Whether  the 
company  has  exercised  such  option,  or  waived  their  rights,  is  a  queetioa 
of  fact  for  the  Jury,  under  all  the  circumstances  of  the  case.  (2)  The 
assured  is  entitled  to  a  renewal,  upon  tendering  at  the  proper  time  the 
proper  amount  of  premium  due.    This  amount  does  not  include  interest 
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on  pieiniamuiolt0.pTe¥ioii8|7  given,  where  the  polScj  does  .not  pxovide  lor 
its  forfeiture  by  reason  of  non-payment  of  such  interest.  Ths  Mutual 
lAfe  Ins,  Co.  ▼.  French  (Ohio),  448. 

18.  Assignability  of  poUoy.]  A  policy  of  insnranoe  piocnred  bj  one  on  his 
own  life  and  payable  to  his  heirs  is  not  assignable  by  him.  QoiUng  ▼. 
CaldfeeU  (Tenn.),  774. 

19.  Snioids — iasaally.]  A  life  insnranoe  policy,  conditioned  to  be  void  if 
the  insured  shall  die  by  suicide,  is  not  avoided  by  the  self-destructioa  of 
the  assured  when  insane,  although  he  meant  to  kill  himself  and  knew 
that  death  would  result  from  his  acts.  Gtmn&eHctU  Mub,  L^fe  Ins,  Co,  ▼. 
Oroom  (Penn.X  689. 


80«  Dovlatlon — wanranty.]  Where  the  contract  of  insurance  on  a  steam- 
boat stipulates  for  its  continuance  for  one  year, "  unless  it  is  terminated 
or  made  void  by  conditions  thereinafter  expressed,"  and  contains  a  "  per* 
mission  to  navigate  the  Ohio  and  Mississippi  rivers  below  Oairo/'  but  c(»- 
tains  no  condition  expressly  avoiding  the  policy  for  navigating  the  boat 
outside  of  the  permitted  waters,  and  the  boat  made  a  trip  outside  of  these 
permitted  waters  and  returned  in  safety  where  she  was  afterward  de- 
stroyed by  fire,  in  no  way  caused  or  contributed  to  by  such  departure, 
keldf  that  the  only  effect  of  such  deviation  was  to  relieve  the  insurer  from 
any  loss  happening  outside  of  the  permitted  waters,  and  that  said  policy 
was  not  avoided  thereby,  and  that  after  a  temporary  departure  and  return 
in  safety  to  the  permitted  waters,  the  insurers  are  liable  for  a  subsequent 
loss  covered  by  the  policy,  not  caused  or  contributed  to  by  such  deviation. 
WUkins  V.  Tobaeeo  Ins.  Co.  (Ohio),  455. 

INTEREST. 

fe  aoHon  for  breach  of  warranty.]  In  an  action  for  damages  for  breach  of 
warranty  on  the  sale  of  garden  seeds ;  interest  on  the  damages  from  *the 
time  the  crop  would  have  been  harvested  and  sold  cannot  be  recovered. 
WkUe  V.  mUer  (N.  T.).  18. 

INTOXICATING  LIQUORS. 
See  Civil  Damagb  Act. 

JUDGMENT. 

DemsiHo  —  ooUsteral  Impeaohment,  for  want  of  Jnrisdiotlon.]  In  an  action 
to  recover  real  estate,  the  plaintifF^s  title  was  founded  on  a  sheriff's  deed  ezo- 
coled  in  pursuance  of  a  sale  on  execution  on  a  judgment  of  a  Justice  of  the 
peace  rendered  by  default,  on  a  constable's  retnm  of  service  of  the  summons 
by  "  leaving  a  certified  copy  at  the  defendant's  usual  place  of  residence." 
JBUd,  that  evidence  was  admissible  to  show  that  the  return  was  false,  in 
that  the  defendant  was  not,  and  had  no  residence,  in  Kansas,  but  was  and 
had  l<Hig  been  in,  and  *  resideiit  of,  Ihe  Indian  Territoiy.  MaeHn  v 
Orap  (Kans.),  149. 
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faipiwiinhiiMwt  of,  for  lack  of  juzladlotion.]    8es  Dtwoaomf  14SL 
Jurtodiotion.]    8es  Jurisdiction,  161. 

JURISDICTION. 

1.  AdmlnistntOK^  sale  of  xmX  Mtato — nottoe  to  hflln.]  ProceedhigiB  for 

•ale  of  real  estate  by  an  administrator  are  not  proceedings  in  retm, 
notice  to  the  heirs  is  essential  to  jorisdiction.  Miekd  ▼.  Mck$  (Kaas.)*  KL 
8.  Recital  in  Judgment.]  A  recital  in  a  judgment  of  '* due  service'*  of  a  no- 
tice cannot  prevail  against  evidence  famished  by  the  same  record 
the  notice  was  not  duly  served,  lb. 

Zm  Probate  oomis.]    Probate  coarts  are  courts  of  record,  with  general, 
inal  and  exclusive  jurisdiction  in  respect  to  the  administration  of 
estates  of  deceased  persons,  and  on  these  subjects  their  adjudications 
condasive  in  collateral  proceedings,  like  the  adjudications  of  other 
of  record.    Johnson  v.  BeaaXey  (Mo.),  276,  and  note,  286. 

4i  — .]  In  ejectment,  the  defendant  claimed  under  a  deed  of  the  admlnlatm' 
tor  of  J.  8.,  appointed  by  the  probate  court  of  C.  count j.  HM^  that  tk» 
plaintiff  could  not  show  that  the  probate  court  had  not  Jurisdiction  t» 
make  such  appointment  because  J.  S.  did  not  reside  in  C.  county.  /&. 

In  actions  for  dlToroOb]    Bu  Diyorcb. 

JURY. 
Discharge  o^  on  foUure  to  agree.]    8eA  Criminal  Law,  187. 

Relation  of  girand  Juror  to  one  murdered — plea.]    8u  Cbdcinal  Latt,  478L 

TMal  by,  on  quo  warranta]    8ee  CoNSTmrnoNAL  Law,  258. 

8t6  CmHiNAL  Law,  887. 

LANDLORD  AND  TENANT. 
1.  Assignment  of  lease — covenant  to  pay  rent]    A  lessee  remains  liable  om 
his  express  agreement  to  pay  rent,  notwithstanding  he  may  have  assigned 
his  lease  with  the  lessor's  assent,  and  the  lessor  has  accepted  rent  from  tho 
assignee.    Lodge  v.  White  (Ohio),  492^  and  note,  494. 

fi. .]  But  where  the  obligation  of  the  lessee  to  pay  rent  is  only  that  whi^ 

is  implied  by  law  from  his  occupation  of  the  premises,  his  assignment  ol 
the  lease  and  surrender  of  possession  to  the  assignee,  with  the  assent  of 
the  lessor,  extinguishes  the  privity  of  estate  between  the  lessor  and  ]e»> 
see,  and  the  consequent  implied  liability  of  the  lessee  to  pay  rent.  lb. 

8*  <—--•]  The  assent  of  the  lessor  to  such  assignment,  where  nothing  to  tho 
contrary  appears,  may  be  implied  from  his  charging  the  rent  to  the  new 
tenant  and  accepting  payment  thereof  from  him.  lb. 

Am  Right  of  tenant  to  acquire  title  as  against  landlord.]  A  tenant,  under  no 
obligation  to  pay  taxes  on  the  demised  premises,  may  acquire  valid  tltlo^ 
to  the  premises  on  tax  sale  during  the  term,  and  thereby  defeat  his  land> 
lord's  dalm  for  subsequently  accruing  rent.  TTsfeAssSmMi  t.  CWrMt 
(Kans.),  204. 
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LABCENT. 
Bu  Criminal  Law. 

LAWYER. 
Bee  Attobnst  akd  Guxst. 

LIBEL. 
Gee  BiiANDHR  and  Libbl, 

UOENSE. 
Bee  Ck)NBTiTunoNAL  Law,  808. 

LIEN. 

Por  MirvioM«>waiwr —  agr»«iiimit  on  amount.]  One  with  whom  mateilils 
are  left  for  mannfactare  has  a  lien  on  them  for  his  work ;  sach  lien  ia  not 
waived  hy  a  special  agreement  for  the  amount  to  be  paid  for  the  work; 
and  replevin  cannot  be  maintained  for  such  manufactured  materiala  anHI 
•^yment  or  tender  of  the  cliarges.    Mathiae  ▼.  BeUere  (Penn.),  728. 

LIFE  INSURANCE. 
See  Inburancb. 

LIBOTATION  OF  ACTIONS. 

I0  DiiaMHty  —  coverture  luooeeding  infimoy.]  A  statute  provided  that  if 
any  person  entitled  to  maintain  ejectment  be  at  the  time  his  title  accrued 
within  the  age  of  twenty-one  years  or  feme  cawrt,  he  or  she  may  bring 
the  action  within  ten  years  after  such  disability  is  removed.  Held,  to 
extend  only  to  disabilities  existing  at  the  time  when  the  right  or  cause  of 
action  first  accrues.    Costeens  v.  Farnan  (Ohio),  470. 

fit  — ^.]  Therefore,  where  a  plaintiff  is  under  the  disability  of  infancy  only^ 
when  her  right  of  action  first  accrues,  and  afterward  marries  before  she 
becomes  of  full  age,  her  coverture  is  not  available  as  a  disability  within 
the  statute.  Her  action  can  be  commenced  only  within  ten  years  after 
she  becomes  of  full  age.  lb, 

8>  Payment  by  administrator  of  one  Joint  obligor.]  Part  payment  upon  n 
bond,  by  the  administrator  of  one  of  the  obligors  before  the  statute  of 
limitations  has  run  against  it,  will  prevent  the  running  of  the  statute  em 
to  the  other  obligors.    OtmrUy  of  Vernon  v.  Siewart  (Mo.),  2(K). 

MARINE  INSURANCE 

See   iKBURANCBi 

MARRIAGE. 

L  B>roooh  of  ptoudam  of — in£uioy.]  When  pleaded  Is  a  good  defense  to  an 
action  for  the  breach  of  a  promise  to  marry.    Bueh  ▼.  Wkk  (Ohio),  528. 

SL  Beqnisitea  to  valid  oontraot  o£]  In  the  absence  of  statutory  provision 
pronouncing  such  an  agreement  void,  an  agreement  between  parties 
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to  live  together  as  hnsband  and  wffe,  followed  by  actual  oohabitalioiL,  is 
▼alidy  without  any  maglBterial  or  clerical  solemniiation.  Dyer  ▼.  Bran' 
noek  (Mo.),  859. 

8*  Agency  of  husband  as  to  wife's  separate  property.]  Defendant,  a  married 
woman,  executed  and  deposited  with  a  bank  in  which  she  kept  an  acoount, 
a  power  of  attorney  authorizing  her  husband  to  "  make,  sign,  indorse, 
and  accept  all  checks,  notes,  drafts  and  bills  of  exchange  for  her  and  in  her 
name."  She  carried  on  no  trade  or  business,  but  owned  real  estate,  which 
she  rented.  The  husband,  in  exchange  for  the  plaintiflTs  check  payable 
to  his  own  order,  gave  them  a  post-dated  check  signed  by  himself  in 
defendant's  name,  which  was  dishonored.  In  an  action  thereon,  held,  (1) 
it  was  for  the  plaintiff  to  prove  that  the  transaction  was  within  the  agent's 
powers  and  for  the  benefit  of  the  defendant's  estate  or  in  her  business ; 
(2)  the  receipt  and  disposal  by  a  married  woman  of  the  rents  of  her  real 
estate  is  not  tbe  carrying  on  of  a  trade  or  business  within  the  statute 
authorizing  married  women  to  carry  on  trade  or  business ;  (8)  the  power 
of  attorney  did  not  authorize  the  husband  to  create  a  debt  or  chari^  it 
upon  his  wife*s  estate,  and  the  giving  such  check  was  not  within  his 
authority.    Nash  v.  Mitch^U  (N.  Y.),  88. 

4i  ▲tttennptial  contract  when  avoided  by  misrepresentation.]  A  procured 
the  execution  by  B,  his  intended  wife,  of  an  agreement  by  which,  in  con. 
sidaration  of  $500  to  be  paid  to  her  if  she  survived  him,  she  agreed  to 
relinquish  all  her  rights  in  his  property  and  estate.  He  represented  to 
her,  without  reading,  and  without  her  reading,  the  agreement,  that  she 
was  to  receive  $500  in  cash,  $500  if  she  survived  him,  and  the  deed  of  a 
liouBe  and  lot.  Nothing  whatever  was  ever  given  her  under  the  agree- 
ment. In  proceedings  after  his  death,  held,  that  the  agreement  was  void, 
and  the  widow  was  entitled  to  her  distributive  share  in  his  estate,  fierce 
V.  Pierce  (N.  Y.),  22,  and  note,  26. 

A, .]  Autenuptia]  agreements  are  severely  scrutinized  by  ,the  courts,  and 

owing  to  the  confidential  relations  of  the  parties,  it  seems  that  the  pre- 
sumption is  against  their  validity,  and  that  the  burden  of  proof  is  upon 
the  husband  to  prove  the  perfect  fairness  of  the  transaction.  lb. 

&  Maxxled  woman — liability  to  suit.]  Under  a  statute  permitting  married 
women  to  take,  hold  and  convey  property  as  if  unmarried,  a  married 
woman  cannot  be  sued  on  a  contract  made  by  her  while  married  and 
living  with  her  husband.     Stockton  v.  Farsey  (W.  Va.),  566. 

7«  Note  of  married  woman  —  sorsty.]  When  the  note  of  a  married  woman 
is  void  for  coverture,  the  surety  thereon  is  still  liaUe.    Hicks  y*  J2m»- 

dolph  (Tenn.),  760. 

Z>wise  to  husband  and  wife.]    See  Deytbb,  802. 
gVaadnlent  oonveyanoe.]    See  Fbaud,  726. 

See  DivoBOS. 
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MASTER  AND  SERVANT. 

1.  Oootniot   for   aervioes  —  excuse   for   non-perfomumoe — Illness.]    The 

defendants  agreed  with  the  plaintifls,  proprietors  of  a  theater,  to  furnish 
the  **  Wachtel  Opera  Troupe,"  to  give  a  number  of  performances  in 
their  theater,  the  receipts  to  be  divided  in  a  specified  manner.  Wachtel, 
from  whom  the  company  took  its  name,  and  by  whose  name  it  was 
known,  was  the  leader  and  chief  attraction,  and  his  connection  with  the 
company  was  the  inducement  that  led  the  plaintiffs  to  make  the  agree- 
ment. Wachtel  became  unable  to  sing  in  consequence  of  illness,  and  the 
defendants  consequently  did  not  furnish  the  troupe.  In  an  action  for 
breach  of  agreement,  ?ield,  that  Wachtel's  appearance  was  the  principal 
thiug  contracted  for,  and  was  of  the  essence  of  the  contract;  that  plain- 
tiff*  would  not  have  been  bound  to  accept  the  services  of  the  company 
witliouthim;  and  that  his  sickness  and  inability  to  sing  constituted  s 
good  excuse  for  non-performance  of  the  agreement.  Spalding  v.  Ba§a 
(N.  Y.),  7. 

2.  Negligence  of  superior  servant  —  liability  of  master.]    The  master  is  lia- 

ble for  an  injury  to  a  servant  resulting  from  the  negligence  of  a  superior 
servant,  while  the  latter  is  discharging  the  duties  of  one  under  his  con- 
trol, to  the  same  extent  as  if  the  act  causing  the  injury  had  been  com- 
mitted by  an  inferior  servant  under  his  directions.  Berea  Stone  Co.  ▼. 
^  £raft  (Ohio),  510. 

Oral  oontractB  for  more  than  a  year.]    See  Statute  of  Frajjdb,  484. 

MECHANICS'  LIEN. 

BffTinicipal  property.]  Unless  expressly  authorized  by  statute,  a  mechanloa^ 
lien  cannot  be  enforced  against  real  estate  belonging  to  a  municipal  cor^ 
poration,  and  in  public  use.  Leanc^d  v.  CUy  of  Brooklyn  (N.  Y.),  80,  and 
note,  83. 

MORTGAGE. 

Awramption  o^  by  grantee.]  H.  delivered  to  B.,  a  deed,  in  blank  as  to  the 
grantee's  name,  with  recital  that  the  amount  of  a  mortgage  on  the  prem- 
ises was  deducted  from  the  consideration,  and  that  the  deed  was  subject 
thereto,  and  a  covenant  by  the  grantee  to  pay  it.  The  grantor  having 
authorized  B.  to  insert  any  name  as  grantee,  B.,  with  defendant's  knowl- 
edge and  assent,  Inserted  defendant's  name,  and  recorded  the  deed,  agree- 
ing that  any  profits  arising  from  a  sale  of  the  premises  Bhould  be  applied 
to  an  indebtedness  of  B.  to  the  defendant's  firm.  The  defendant  afterward 
conveyed  the  premises ;  the  plaintiff  foreclosed  the  mortgage  without 
making  defendant  a  party,  and  a  deficiency  arising,  brought  this  action  to 
recover  upon  the  covenant.  HM,  that  defendant,  by  consenting  to  the 
insertion  of  his  name  as  grantee,  assumed  the  position  and  liability  of  a 
purchaser  from  a  grantor,  and  was  liable  on  the  covenant,  and  that  the 
arrangement  with  B.,  being  collateral,  did  not  affect  H.  or  the  plaintiff. 
Campbell  v.  SmUh  (N.  Y.),  5. 

Aaiumptfon  o^  by  grantee.]    See  Vendor  and  Purchaser,  778. 
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MUNiaPAL  CORPORATION. 

1.  liability  for  tort— damagM.]    A  maaicipal  corporation  ia  liable  In 

ages  for  a  lawful  and  aathorised  act  of  its  agents  done  in  an  uiiaatliorifleA 
manner,  bat  not  for  an  unlawful  or  prohibited  act,  and  is  not  linble  is 
treble  damages.    EurU  v.  City  of  BoonviUe  (Mo.),  290. 

SL  Nagligenoe  —  contraotor.]  A  city  employed  a  contractor  to  oofkBtruct  a 
sewer  iu  one  of  its  streel^s.  By  the  contract,  power  was  reserved  to  tbm 
dty  engineer  to  direct  changes  in  the  time  and  manner  of  condactin^  tlia 
work  and  the  contractor  was  held  responsible  to  indemnify  the  city  for 
any  damages  it  should  be  subjected  to  in  consequence  of  his  neg'lect ;  and 
the  contractor  executed  a  bond  to  the  city  for  such  indemnitjr.  The 
plaintiff  was  injured  by  falling  into  the  excavation,  careleaslx  left 
nnguarded.  Eeld,  that  the  city  was  not  liable  to  the  plaintiff  tberefor. 
City  of  Erie  v.  Caulkins  (Penn.),  643,  and  note,  647. 

8.  N^ligence  ->  excavation  at  side  of  allay.]  A  religious  corporation  made 
an  excavation  inadequately  guarded,  at  the  side  of  a  pnblic  alley  in  a  city, 
for  entrance  to  the  basement  of  their  church.  The  plaintiff  fell  into  it 
in  the  dark  and  was  injured,  while  attempting  to  cross  the  alley.  Htid^ 
tliat  the  city  was  liable  to  him  for  the  injury,  although  the  excavation 
was  not  on  the  travelled  portion  of  the  alley.  NibleU  v.  NaahvUU  (^enML,\ 
755,  and  note,  757. 

Assessments  for  local  improvements.]    8oe  Assbssmjents  ;  Taxation. 

Bnforcement  of  mechanics'  lien  against]    See  Mechanics'  LiIbn,  80. 

Liability  of  school  board  for  negligence.]    See  Nbolioencb,  414. 

Tax  on  express  companies.]    See  Constitutional  Latv,  882. 

NATIONAL  BANKS. 

XJabUity  as  bailee  for  special  deposit.]  In  accordance  with  Its  habit,  well 
known  to  the  directors,  a  national  bank  received  from  a  customer  soma 
bonds  for  safe-keeping,  and  the  cashier  gave  a  receipt  for  them.  The 
bonds  subsequently  disappcuired,  but  in  what  manner  was  not  shown,  and 
the  president  and  cashier  assured  the  depositor  that  she  should  loee 
nothing,  and  the  interest  was  paid  her  for  two  years.  Held,  that  there 
was  sufficient  evidence  of  gross  negligence  on  the  part  of  the  bank  to  go 
to  the  jury,  and  that  the  bank  was  liable  for  such  gross  negligence  of  ita 
officers.    First  National  Bank  v.  OrcJiam  (Penn.),  628. 

NEGLIGENCE. 

1.  Municipal  corporation  —  defect  in  street  —  nmaway  hone*]  The 
plaintiff's  horse  took  fright,  turned  over  his  buggy,  and  threw  it  down 
the  embankment  of  the  street  upon  which  he  was  driving,  and  thus  he  was 
injured.  HM^  that  if  the  city  was  negligent  in  constructing  the  embank- 
meDt«  in  not  providing  it  with  necessary  railing  or  other  means  of  protec- 
tion, and  in  not  keeping  the  street  in  safe  condition,  and  such  negligence 
was  the  real  cause  of  the  injury  (the  jury  being  the  judge  of  these  matters 
as  questions  of  fact),  the  plaintiff  had  a  cause  of  action.  OUy  of  AUaMm 
T.  WiUon  (Ga.),  896,  and  note,  898. 
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NEGLIGENCE  —  CorOinued. 

Si  Board  of  ednctttioii — UablUty  lor  n«gligenoe.]  A  board  of  edacatlon  is 
not  liable  in  its  corporate  capadty  for  damages  for  an  injury  resulting  to 
a  pupil  while  attending  a  common  school,  from  its  negligence  in  the  dis- 
charge of  its  official  duty  in  the  erection  and  maintenance  of  a  common 
school  building  under  its  charge,  in  the  absence  of  a  statute  creating  a 
liability.    Finch  v.  Board  of  Education  (Ohio),  414. 

3.  Remote  and  proximate  cause.]  An  oil  train  on  defendant's  railway  was 
thrown  from  the  track  by  a  recent  land  slide,  and  the  oil-tanks  bursting, 
the  oil  became  ignited  and  ran  down  into  an  adjoining  creek,  swollen  by 
recent  rains,  and  flowing  down  the  creek,  set  fire  to  and  destroyed  the 
plaintiffs  buildings  three  or  four  hundred  feet  distant.  Hdd,  that  even 
if  defendants  were  negligent,  the  damage  was  too  remote  to  warrant  a 
recovery.    Hoag  v.  Lake  Shores  etc.,  B,  B.  Co.  (Penn.),  653. 

4i  Safe  deposit  company  —  evidence.]  A  safe  deposit  company  for  hire 
undertook  to  "  keep  a  constant  and  adequate  guard  and  watch  over  and 
upon  the  burglar  proof-safe,"  rented  by  plaintiff,  and  to  protect  its  con- 
tents from  dishonesty  of  the  company's  employees.  Some  bonds  which 
tlie  plaintiff  had  deposited  in  the  safe  disappeared.  Held,  that  the  com- 
pany was  bound  to  explain  their  absence.  JSafe  Deporit  Company  y.  Pol- 
lock  (Penn.),  660. 

6«  Bxcavatlon  on  land  adjoining  highway — trespaaseor.]  A  was  making  an 
excavation  by  contract  on  the  laud  of  B,  at  a  point  some  eighty  feet  from 
the  street,  and  ten  or  fifteen  feet  above  its  grade.  A  third  person  having 
fallen  into  the  excavation  at  night,  and  crying  for  help,  C  approached  to 
help  him,  fell  into  the  excavation  and  was  killed.  Held,  that  A  was  not 
liable  therefor.     Oramlich  v.  Wurst  (Penn. ),  684. 

6.  Oontractor — coal  hole  open  in  sidewalk.]  The  owners  of  a  sugar 
refinery  employed  a  rigger  to  remove  machinery  from  a  railroad  car  to 
their  refinery.  In  doing  the  work  the  rigger  opened  a  coal  hole  in  the 
sidewalk,  and  left  it  open  a  few  minutes  after  the  work  was  finished.  A 
lad  fell  into  the  hole  and  was  injured.  The  rigger  was  paid  by  the  day, 
and  the  owners  of  the  refinery  neither  directed  nor  interfered  with  the 
manner  of  the  work.  Held,  that  they  were  not  liable  for  the  injury. 
Harrison  v.  Collins  (Penn.),  699,  and  note,  702. 

Of  carrier — injury  to  passenger  in  caboose.]     See  Carrier,  698. 

Of  contractor  for  municipal  work.]    See  Municipal  Corporation,  642. 

Jniary  from  breaking  of  telegraph  pole.]  See  Telegraph  Company,  10; 
See,  also.  Master  and  Servant  ;  Municipal  Corporation  ;  Nuisancb. 

NEGOTIABLE  INSTRUMENTS. 

1.  Ihiplied  warranty  of  genuineness  of  negotiable  instruments.]    One  who 

sells  negotiable  bonds  impliedly  warrants  their  genuineness,  and  in  case 
they  are  Gorged,  is  liable  for  the  return  of  the  purchase- money,  without 
any  offer  to  return  such  bonds,  and  although  the  vendee  has  resold  the 
bonds  at  a  greater  price.     Smith  v.  McNair  (Kans.),  117. 
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fi.  Bsflcnfesd  by  aKecntor — defoiiptlo  penoiMi.]  An  exaeator,  lor  aa 
expense  boimected  with  his  trust,  execated  a  pToanBtioitj  note  in  the  ordi- 
nery  fonn,  on  interest,  adding  to  his  signature  the  words,  *'  exeeator  of,** 
etc  Meldy  that  the  executor  was  liable  individually,  and  not  in  hisrepre- 
eentative  capacity,  on  the  note.    RiUe?ihau9e  v.  Amtnerman  (Mo.X  215. 

3.  Note  of  married  woman  —  surety.]    When  the  note  of  a  married  woman 

is  void  for  the  coverture,  the  surety  on  the  note  is  none  the  len  liable. 
Hioks  y.  BaneMph  (Tenn.),  700. 

4.  Indonemont  —  parol  eridenoe  to  vary  effsct  o£]    Parol  evidence  is  inad> 

missible  to  change  a  simple  indorsement  of  a  promissory  note  into  an 
indorsement  without  recourse.    DooliUU  ▼.  Ferry  (Kans.),  Idd 

B«  Indonement  after  maturity.]  One  who  indorses  an  overdue  note,  at  requeat 
of  the  maker,  in  consideration  of  indulgence  by  the  payee,  is  liable  as  a 
guarantor.    Riven  v.  Thomaa  (Tenn.),  784. 

6.  Indorsement  by  stranger  —  ervidence  to  define  bis  liability.]    When  A 

indorses  a  note  payable  to  the  order  of  B,  at  the  time  it  is  made,  he  is 
prima  facie  liable  to  B  as  guarantor  or  maker,  as  B  may  elect;  but  he 
may  show  by  extrinsic  evidence  that  his  intention  was  to  bind  himself 
only  as  guarantor  or  as  second  indorser,  and  thus  limit  his  liability.  Bur- 
ton V.  NanefordiW,  Va.),  671,  and  note,  580. 

7.  Irregular  indorsement  —  liability  npon.]    A  negotiable  promiseory  nofea 

was  indorsed  by  the  payee  in  the  usual  position.  The  defendant  had 
previously  written  his  name  across  the  back  of  the  note  near  the  other 
end,  in  an  inverted  position.  Held,  that  the  defendant  was  liable  as  sec- 
ond indorser.    AmotVe  Administrator  v.  Symonds  (Penn.),  680. 

8.  Discharge  of  principal  discharges  surety.]    A  surety  on  a  promissory  note 

may  plead  in  bar  to  an  action  on  the  note,  a  judgment  discharging  the 
principal  on  account  of  the  illegality  of  the  note.  CHU  v.  Morrie  (Tenn.), 
744. 

9.  Rerival  of  UabiUty  of  discharged  indorser.]    An  indorser,  whose  liability 

has  not  been  fixed  by  notice,  and  who,  with  knowledge  thereof,  subse- 
quently either  acknowledges  his  liability  or  promises  to  pay  the  note,  is 
bound  by  such  recognition.    Bogari  v.  McClung  (Tenn.),  737. 

10.  Right  of  accommodation  indorser  to  subrogation.]  One  who  has  dis- 
counted negotiable  paper  for  the  maker  cannot  be  compelled  by  the 
aooommodation  indorser  to  resort  to  collaterals  belonging  to  the  maker  in 
his  hands  before  resorting  to  him,  although  the  indorser  relied  on  the  col- 
laterals in  making  such  indorsement ;  although  the  holder  knew  of  his 
reliance  and  that  the  indorsement  was  for  accommodation ;  although  the 
proceeds  were  applied  by  the  holder  to  payment  of  other  paper  of  the 
maker ;  and  although  other  parties  are  in  the  same  situation  with  the 
indorser.  Thd  remedy  of  the  indoreer  is  to  pay  the  paper,  and  demand 
and  enforce  the  security.    First  National  Batik  v.  Wood  (N.  T.),  66. 

11.  Waivor  of  protest  of  note  after  dishonor.]  Before  the  maturity  of  a 
promissory  note  the  holder  and  the  accommodation  indorser  had  some 
conversation  about  extending  the  time  of  payment ;  but  no  arrangement 


INDEX.  aa 

NEGOTIABLE  INSTRUMENTS  —  Continued, 

mftdo.  The  note  wan  not  presented  for  payment  at  matmity.  After 
ward  the  holder  and  the  maker  went  to  the  indorser  to  arrange  for  an  ex- 
.  tension,  the  maker  then  aeked  the  holder  if  he  desired  a  new  nota,  and  he 
replied  that  if  it  was  agreed  to,  he  would  let  the  note  stand  aa  it  was. 
The  indorser  said,  **  then  I  will  waive  protest/'  and  the  holder  therenpon 
agreed  to  the  extension.  Held,  in  an  action  on  the  note  against  the 
indorser,  that  this  would  warrant  a  finding  that  the  indorser  under- 
standlngij  agreed  to  continue  to  be  liable,  and  a  nonsuit  was  errone- 
ous.   Ross  V.  Uurd  (N.  Y.),  1. 

Note  of  non-commercial  fiim  ezeonted  by  cna  pwrlnwr.]  Se$  Pabtj 
788;  Bakks. 

NOTEa 
Champerty,  by  attorney,  810. 

Oonstmotive  fraud,  as  between  husband  and  wife^dft,  7ML 
Oonnsel  fees,  as  damages  in  lil)el,  528. 
Death,  under  ciTil  damage  act,  518. 
Sower,  in  partnership  real  estate,  270. 

Daly  of  municipal  corporation  to  keep  safe  marginB  of  vtreets,  79L 
Sxemption  from  execution  of  partnership  assets,  246. 
liusolTenoy  as  evidence  of  fraud  in  contract  of  purchase,  504. 
Jmrifldiotlon  of  probate  courts,  386. 

Inability  of  stranger  indorser,  580. 

liability  to  pay  rent  in  assigned  lease,  404. 

Ufe  insurance  —  insurable  interest,  827. 

Limiting  time  of  prisoner's  counsel  in  addressing  jury,  418. 

Obligation  of  State  officers  to  obey  subpoena  of  grand  jury,  678. 

Officer  de  Jure,  when  entitled  to  salary,  754. 

Municipal  liability  for  injury  to  runaway  horse  in  defective  street,  898. 

Mnnioipal  responsibility  for  negligence  of  contractor,  647. 

M onioipal  taxation  of  farming  lands,  689. 

Practical  location  of  division  lines,  239. 

Prisoners  as  witnesses,  140. 

Mechanical  lien  on  public  buildings,  88. 

MegUgence  of  contractor,  702. 

SatiafiBiction  of  statutory  penalties,  723. 

Shackles  on  prisoner  in  court,  116. 

Verdict  in  absence  of  prisoner,  894. 

of  condition  in  insurance  policy,  597, 601. 
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NUISANCE. 

1.  B«¥«Mliip — ooDtrilmtory   nagUgenoe.]     The  defendant  so  eooatnietied 

and  maintained  tbe  roof  of  Ms  building,  that  the  water  flowed  IherefktMB 
npon  the  wall  of  plaintifiTe  adjoining  buildlngp  and,  penetrating  it,  dam- 
aged hie  goods.  Held,  that  the  fact  that  the  defendant's  wail  was  wo 
openly  and  loosely  constructed,  as  easily  to  admit  the  water,  was  no 
defense  to  an  action  for  such  damages.     Qauld  v.  MeKenna  (Penn.),  705. 

2.  Ckxrruption  of  water-coarse.]    Tlie  plaintiff  purchased  a  tract  of  land  in 

the  coal  region,  and  erected  a  residence  upon  it.  A  leading  inducement  to 
the  purchase  was  a  pure  mountain  stream  of  water  running  through  the 
land.  The  plaintiff  constructed  a  pond  for  fish  and  ice  upon  it,  and  from 
it  supplied  a  cistern,  a  ram,  and  a  tank  in  the  attic  of  bis  boose.  8abeo> 
quently  defendants  opened  a  colliery  on  the  stream  two  miles  alioTe, 
which  corrupted  the  water  and  spoiled  it  for  plaintiff's  uses,  killed  fish 
and  shrubbery,  corroded  the  pipes  and  compelled  plaintiff's  abandonment 
of  the  water.  HM,  that  plaintiff  had  a  right  of  action  therefor,  and 
that  a  nonsuit  was  erroneous.  Sanderson  ▼.  The  Penmifhania  CM  Cb. 
(Penn.),  711. 

Bzoavation  near  highway.]  See  Nboligkncb,  684 ;  MumciPAL  OOBFORiU 
TI0N8,  755. 

Taiograph  pole  in  itraot—  injury  from  faraaUag  o£]    See  Temwbaph  Com- 

PAWY,  10. 

OFFICE. 

1.  Ofiber  do  £acto  — payment  of  salary  to,  by  coonly.]  County  oommis> 
sioners  paid  to  the  county  clerk  de  facto,  claiming  de  jure,  the  salary  of 
his  ofiSce.  The  title  to  the  office  was  then  in  litigation  to  the  knowledge 
of  the  commissioners,  and  the  clerk  de  fttcto  was  insolvent.  Held,  that 
the  clerk  de  jure,  whose  title  was  affirmed,  had  no  cause  of  action  against 
the  county  commissioners  for  such  salary.  Commieeumeri  of  Saline  Countf 
V.  Andereon  (Kaus.),  171. 

.2.  Officen  de  Jure,  when  entitled  to  salary.]  A  dty  physician  was  duly 
elected,  but  was  prevented  by  injunction  at  the  suit  of  the  prior  incum- 
bent, from  taking  possession  of  the  office,  and  the  latter  drew  the  salary 
for  some  months  thereafter.  The  injunction  having  been  set  aside,  held^ 
that  the  former  was  entitled  to  recover  salary  for  that  period  from  the 
city.     Memphis  v.  Woodward  (Tenn.),  750,  and  note,  754. 

3.  Vaoancy  in  oonstitntional  law.]     The  Constitution  of   Missouri  author- 

izes judges  to  hold  office  during  a  fixed  term,  and  until  their  "  sncoeasors  " 
are  "  elected  and  qualified.'*  In  case  of  a  "  vacancy  "  by  death,  the  gov- 
emor  is  to  order  a  new  election.  A,  a  judge,  was  elected  for  a  term  ex* 
piring  on  the  first  Monday  of  January,  1875.  In  November,  1874,  B  was 
elected  as  his  successor,  was  duly  sworn,  and  was  a  person  qualified  for 
the  office,  but  two  days  before  the  commencement  of  his  term  he  died. 
Hdd^  that  A*s  rigbt  to  hold  over  ceased  with  B's  qualification  and  did  not 
revive  with  his  death,  and  that  a  new  election  was  authoriied.  SiaU  m 
reL  AUorney-Oeneral  v.  Seap  (Mo.),  206. 
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PARDON. 

B«¥Ooatioii.]  A  pardon,  properly  attested,  authenticated,  and  delivered,  is 
Irrevocable ;  delivery  to  the  person  suing  for  it  is  effectual ;  and  it  is  Hot 
void  although  not  registered  in  the  office  of  the  secretary  of  State,  where 
all  official  acts  of  the  governor  are  required  by  law  to  be  regiatered.  3» 
parts  Reno  (Mo.),  837 

PARENT  AND  CHILD. 
See  Infancy. 

PARTNERSHIP. 

1.  Boww  in  paxtnenhip  real  estate.]    A  partnership  bought  and  Improved 

lands  with  the  pattnership  funds,  and  held  and  treated  them  as  partner- 
ship property  The  title  was  taken  in  the  individual  names  of  the  part* 
ners.  One  of  tbe  partners  died,  and  the  firm  being  insolvent,  the  lands 
were  sold  to  pay  the  firm  debts.  BM,  that  the  widow  of  the  deceased 
partner  was  not  entitled  to  dower  in  such  lands.  WUUi  v.  Brawn  (Mo.), 
2fi5,  and  note,  370. 

&  Assumption  by  one  partner  of  debts  and  pledge  of  piopegly  lor  hla  own 
debt]  A  partner  in  an  insolvent  firm  sold  his  interest  to  his  copartner, 
who  assumed  the  firm  debts.  The  latter  deeded  all  the  firm  property  to 
secure  a  debt  of  his  owu  accruing  previous  to  the  dissolution.  Beld^  that 
a  creditor  of  the  firm  was  entitled  to  payment  out  of  such  property  before 
the  individual  creditor,  and  as  to  the  firm  creditor  such  deed  was  void 
Phelps  V.  McNedy  (Mo.),  878. 

3.  Rights  of  creditors  after  dissolution  and  assumption  of  obligations  by  a 
portion  of  firm.]  One  partner  retired  from  the  firm,  selling  his  interest 
to  the  remaining  partner,  he  agreeing  to  pay  the  firm  debts,  and  having 
sufficient  property  to  do  so.  That  property  having  been  wasted,  a  firm 
creditor,  being  unable  to  enforce  his  claim,  filed  a  bill  to  reach  property 
which  the  outgoing  partner  had  withdrawn  from  the  firm  when  he  retired. 
BM,  that  he  had  no  equitable  lien  thereon.     B6UU  v.  Staley  (Tenn.),  759. 

^  Bights  of  creditors  as  to  partner  assuming  partnership  liabilities.]  A  re- 
tiring partner  remains  liable  for  all  the  existing  debts  of  the  firm,  to  the 
same  extent  as  if  he  had  not  retired.  An  agreement  between  him  and 
the  remaining  partners,  or  with  the  new  firm  that  succeeds,  that  they  will 
assume  and  pay  all  such  debts,  while  valid  as  between  the  partners,  has 
no  effect  upon  the  creditors  of  the  old  firm,  unless  they  become  parties 
thereto.    Ratoeon  v.  Taylor  (Ohio),  464. 

§, .]  R.  held  the  promissory  note  of  the  firm  of  T.  G.  ft  Go.    After  it  wss 

given,  some  members  of  the  firm  retired,  leaving  assets  sufficient  to  pay 
all  debts,  and  taking  the  obligation  of  the  succeeding  new  firm,  to  pay 
all  debts  and  save  the  retiring  partners  harmless.  Beld,  that  unless  R., 
by  some  valid  contract,  express  or  implied,  had  made  himself  a  party  to  this 
new  arrangement,  or  had  so  acted  as  to  be  estopped,  his  rights  on  the  note 
against  all  the  members  of  the  old  firm  remained  unchanged ;  that  while, 
aa  between  the  partners  themselves,  the  relation  of  principal  and  surety 
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existed,  yet,  as  to  the  payee  of  the  note,  all  were  piindpala 

debtors,  although  notice  of  such  obligation  was  brought  home  to  bint,  /k 

6L  ^— — ■]  Where  the  t>a7ee  of  such  note  has  received  from  the  new  firm  a  chat- 
tel mortgage  of  the  partnership  property  sufficient ,  if  applied,  to  aatiafy 
the  debt,  he  may,  with  the  assent  of  the  retiring  partners,  reloawn  the 
mortgage,  and  return  the  property  or  its  avails  to  tlie  new  firm,  'witfaoat 
impairing  his  rights  against  all  the  joint  obligors  on  the  note,  even  thougli 
he  had  notice  of  the  subsequent  contract  between  the  partners.  lb. 

7.  Non  commercial  —  negotiable  paper.]     A  member  of  a  publishing'  partner^ 

ship  executed  his  note  for  his  individual  debt  and  indorsed  it  in  the  firm 
name  to  a  bona  fide  holder.  Hsld,  that  the  firm  were  not  prima  Jiteia  lie>- 
ble  upon  it.    iV<^  v.  WhUmore  (Tenn.).  733. 

8.  Surviving  partner  as  receiver  —  oonpensation.]    A  surviving  partner, 

appointed  receiver  of  the  partnership  affairs  at  his  own  instance.  Im  not 
entitled  to  compensation  as  such  receiver.    Barry  v.  Jones  (Tenn.X  742. 

9.  Notice  of  dissolution.]    Notice  of  dissolution  of  a  partnership  was  pub- 

lished in  a  newspaper,  and  a  copy  thereof,  with  a  red  line  drawn  nboat 
the  notice,  was  mailed  to  an  actual  dealer  residing  in  another  piece. 
Eeld,  not  alone  sufficient  to  charge  such  dealer  with  notice.  Sa§f$tSB  ▼• 
CaHer  (Tenn.),  747. 

Bxemption  of  assets  from  exeontion.]    See  Exbm ftions,  244. 

Tteiafer  from  one  partner  to  another.]    See  Inburancb,  60. 

PAYMENT. 

Prociuing  check  to  be  certified.]  Where  the  holder  of  a  dieelE  pioeoree  It 
to  be  certified,  this  operates  as  a  payment  of  the  debt  for  which  the  cfaed( 
was  drawn  and  the  drawer  is  released  from  liability.  F^wich  v.  hrwim 
(Tenn.),  760. 

PRINCIPAL  AND  SURETT. 

See  BuRBTT. 

PROBATE  COURTa 
See  JuRisDicnoH,  876u 

PROMISSORY  NOTE. 

See  NBGOTIABLB  iNflTRUMXHTab 

PROTEST. 
dee  Nbootiablb  IimRiniJDnni. 

QUO  WARRANTO. 
See  CoxflTiTCTioNAL  Law,  268. 


INDEX.  825 

RAILROAD. 

; — tolegmph  line  an  —  right  of  way.]  In  order  to  constmet  a  tele- 
graph line  along  its  roate  for  its  own  use,  a  railroad  company  may  cut  down 
trees  standing  on  its  way,  without  incurring  any  additional  liability  to  the 
original  owner  of  the  land  for  compensation  ;  and  if  such  telegraph  line 
is  constructed  by  the  railroad  company  and  another  for  their  joint  use,  the 
latter,  and  the  latter  alone,  is  liable  to  such  laud-owner  for  the  additional 
damage  to  the  land  by  the  use  of  the  telegraph  line.  Western  Union  T^ 
4graph  CiK  y.  Rich  (Kans.),  159. 

iSMCARRIBIl;  NegLIOBNOE. 

RATIFICATION. 
See  Infancy,  406. 

RECEIVER. 
See  Partnership. 

REMOVAL  OF  CAUSE. 

Oolared  prisoner — Jury  from  which  colored  persons  are  ezclnded.]    A  ool* 

ored  man  cannot  remove  an  indictment  against  him  into  the  Federal  court 
for  trial,  upon  the  allegations  that  such  prejudices  exist  agaist  his  race  in 
the  State  that  justice  will  not  lie  done  him,  and  that  none  but  white  men 
can  there  sit  on  the  jury.    State  ▼.  Strauder  (W.  Va.),  606. 

SAFE  DEPOSIT  COMPANY. 
See  Neoligencb,  660. 

SALE. 

L  Implied  warranty  on  sale  of  garden  seeds  —  measure  of  damages  —  efvl- 
dence  —  declaration  of  agent.]  The  defendants,  a  corporation,  were  grow- 
ers of  garden  seeds  for  sale,  and  the  plaintiffs,  to  the  knowledge  of 
defendants,  were  market  gardeners,  who  raised  vegetables  for  sale.  In 
1867  the  plaintiffs  bought  of  the  defendants  large  Bristol  cabbage  seed, 
which  produced  Bristol  cabbage.  In  the  fall  of  1867,  Miller,  one  of 
defendant's  trustees,  informed  plaintiffs  that  defendants  had  that  year 
raised  the  same  kind  of  seed,  and  solicited  them  to  purchase.  In  Febru- 
ary, 1868.  plaintiffs  applied  to  defendants  for  seed,  and  the  defendants 
exhibited  a  catalogue  of  the  seed  they  had  for  sale,  among  which  was 
large  Bristol  cabbage  seed .  The  plaintiffs  then  ordered  some  of  that  seed, 
with  other,  and  the  seed  was  delivered  to  them,  the  cabbage  seed  being 
billed  '*  large  Bristol  cabbage  seed.*'  The  seed  thus  sold  had  been  raised 
upon  Bristol  cabbage  stocks,  which  were  in  the  vicinity  of  other  varieties 
of  cabbage,  and  were  fertilised  by  the  pollen  therefrom,  and  consequently 
the  seed  in  question  became  impure  and  lost  the  character  and  quality  of 
Bristol  cabbage  seed,  and  the  plants  raised  by  the  plaintifis  therefrom  were 
of  no  known  variety,  and  of  no  value  except  for  fodder.  In  an  action  for 
damages,  Jield,  that  the  defendants  warranted  the  seed  to  be  Bristol  cab- 
bage seed  ;  that  there  was  an  implied  warranty  that  the  seed  had  been 
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properly  raSaed ;  and  that  the  proper  meaaare  of  damages  was  the  diffafr 
ence  in  value  between  the  crop  raised  and  a  crop  of  Briatol  cabbage  of 
that  year.     WTiUe  v.  MiOer  (N.  Y.),  13. 

8.  Xnlerest  on  damages.]  In  an  action  for  damages  for  breach  of  wananty  ISor 
seed,  interest  on  the  damages  from  the  time  when  the  crop  would  liATa 
been  harvested  and  sold,  cannot  be  recovered.  lb, 

3<  Zhridencs  —  declarattons  of  agsntj  In  an  action  of  damages  for  broach 
of  warranty  for  sale  of  a  chattel,  declarations  of  the  vendor's  agent,  eigifat 
months  after  the  sale,  and  not  connected  with  any  present  business  tnuis- 
action,  that  the  chattel  was  defective,  are  inadmissible  in  evidence.  /&. 

4.  Title — delivery.]  Title  to  personal  property  passes  by  delivery,  althongli 
there  remains  something  to  be  done  to  ascertain  the  value  at  the  agreed 
rates,  unless  by  the  terms  of  the  contract  of  sale  this  was  to  be  done 
before  delivery.    BurrotM  v.  WhUaker  (N.  Y.),  42. 

6* .]  Defendant  agreed  to  buy  of  plaintiff  all  the  lumber  he  ahonld  dellTer 

at  a  specified  place  on  D.  river,  before  a  certain  time ;  and  prices  were 
agreed  on  for  the  good  and  for  the  culled.  Defendant  was  to  coll  end 
pile,  and  the  lumber  was  to  be  counted  on  the  bank  or  estimated  in  the 
raft  at  that  place.  The  delivery  was  commenced,  and  a  portion  was  colled 
and  piled,  but  before  it  could  be  counted  or  estimated  it  was  carried  awmy 
by  a  freshet.  In  an  action  to  recover  the  contract  price  of  the  amount  so 
delivered,  held^  (1)  that  the  evidence  sustained  a  0nding  of  delivery  and 
acceptance ;  (2)  that  delivery  of  the  whole  amount  contracted  for  was  not 
necessary  to  pass  title  to  that  delivered.  Jb, 

6«  Warranty  condition  precedent.]  Upon  a  sale  of  a  machine,  with  written 
warranty,  and  a  provision  that  in  case  of  failure  of  the  machine  to  answer 
the  purpose,  the  warrantors  were  to  have  notice  "  at  once,"  in  order  that 
they  might  cause  it  to  woric  well,  or  furnish  another  that  would  work 
well.  Such  notice  is  a  condition  precedent  to  an  action  for  breach  of  the 
warranty.    Lewis  v.  Hubbard  (Tenn.),  775. 

Ihsohrency  of  purchaser  —  when  evidsnoe  of  frawi]    See  CoKTBACTgSOU 

To  agent  —  undisclosed  prindpaL]    See  Aobnct,  61. 

SEAL. 

iSwGlFT. 

SCHOOL. 

PowsCT  of  school  directors  to  make  roles — msUoe.]  Under  a  statute  anther 
ising  school  directors  to  make  and  enforce  all  needful  rules  and  regols^ 
tions  for  the  government,  management  and  control  of  the  schools,  not 
inconsistent  with  the  laws  of  the  land,  school  directors  made  a  role  that 
no  pupil  should,  during  the  school  term,  attend  a  social  party,  and  ex- 
pelled the  plaintiff  for  a  violation  of  that  role  by  permission  of  his  par- 
ents. In  an  action  for  damages  for  such  expulsion,  held,  that  the  directors 
had  exceeded  their  powers,  but  inasmuch  as  there  was  no  malice,  willful- 
ness or  oppression,  they  were  not  liable.    DriU  v.  Snodgrau  (Mo.),  84S. 
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1,  Jwtifioation  in  civil  action.]  The  Const! tntion  of  KansaaproYidesthat :  ''The 

libertj  of  the  press  shall  be  inviolate ;  and  all  persons  may  freelj  speak, 
write  or  publish  their  sentiments  on  all  subjects,  being  responsible  for  the 
abase  of  such  right ;  and  in  all  civil  or  criminal  action  for  libel,  the  truth 
may  be  given  in  evidence  to  the  jury,  and  if  it  shall  appear  that  the 
alleged  libellous  matter  was  published  for  justifiable  ends,  the  accused 
party  shall  be  acquitted."  In  a  civil  action  against  the  proprietor  of  a 
newspaper  for  libel,  where  the  defendant  justified,  the  court  charged  that 
proof  of  the  truth  of  the  words  in  question  was  not  a  defense,  but  only 
went  to  mitigate  damage?,  and  that  the  defendant  must  also  show  that  he 
published  the  words  with  good  motives  and  for  justifiable  ends,  and  that 
if  he  acted  honestly,  for  good  purposes,  and  for  justifiable  ends,  he  was 
to  be  excused.  Held,  error.  The  truth  of  the  matter  charged  is  a 
complete  justification.    Castle  v.  Houston  (Eans.),  137. 

2.  JosUficatlon  of  libel,  when  ground  of  action.]  An  action  will  not  lie  for  state- 

ments contained  in  an  answer  alleged  to  be  libellous,  if  such  statements 
were  honestly  made,  without  malice,  and  if  they  were  relevant,  believed 
by  defendant  to  be  true,  and  were  made  upon  probable  cause,  and  under 
advice  of  counsel .     Lanning  v.  Christie  (Ohio),  431. 

3«  Ck>rporation.]  A  publishing  corporation  is  liable  to  an  action  for  libel.  John- 
son V.  81.  Louis  Dispatch  Co.  (Mo . ),  298.  "^ 

4.  What  la.]  One  published  of  another  that  he  disgraced  an  office  which  he  had 

filled ;  that  he  had  been  accused  of  horse-stealing,  had  sued  his  accusers 
and  the  defendants  had  a  verdict,  ffeld,  that  this  imputed  the  crime  of 
grand  larceny.  76. 

6.  Damages  —  oounael  foes.]  In  an  action  for  libel,  the  jury  may, in  estimating 
compensatory  damages,  allow  to  the  plaintiff  reasonable  counsel  fees  in  the 
prosecution  of  his  action,  although  there  may  be  circumstances  of  mitiga- 
tion, not  amounting  to  a  justification.  Finney  v.  Smith  (Ohio),  524,  and 
note,  528. 

STATUTE  OF  FRAUDS. 

L  Action  to  recover  money  paid  on  contract  Toid  nnder.]  An  action  will  not 
lie  to  recover  the  oonsideitition  paid  upon  an  oral  agreement  for  the  pur- 
chase of  lands,  if  the  vendor  is  willing  to  fulfill.  Qalwiy  v.  Shields  (Mo.), 
851. 

5.  Verbal  contract  for  work  for  more  than  a  year  —  completed.]  Although 

an  action  cannot  be  maintained  upon  a  verbal  contract  not  to  be  performed 
within  one  year,  yet  when  sach  contract  has  been  fully  performed  by  one 
party,  the  other  having  obtained  its  benefits,  he  cannot  refose  to  pay  the 
reasonable  value  thereof.     Towaley  v.  Moore  (Ohio),  434. 

8. .]  T.  agreed  to  work  until  coming  of  age,  a  period  of  alx  years  of 

more,  for  M.  Having  performed  the  contract,  T.  may  maintain  an  actkui 
of  quantum  meruit  for  his  services.  i&. 

STATUTE  OP  LIMITATIONS. 
See  LmiTATiONB  of  Actiomb,  250. 
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Penalty  —  sattsfiftotioa.]  A  statate  imposed  a  penalty  on  any  railroad  oompany 
which  should  exclude  any  person  or  persons  from  any  particular  car  on 
account  of  race  or  color,  and  subjected  the  employees  offending  to  fine  and 
imprisonment.  A  man  and  his  wife,  colored  persons,  were  excluded  from 
a  car  by  the  same  employee  at  the  same  time.  BM^  but  a  single  oflenae, 
and  that  a  recovery  by  the  man  and  his  wife  in  right  of  the  wife  barred 
a  recovery  in  his  own  right.  Central  BaUroad  v.  Oreen  (Penn.),  TiS,  and 
note,  722. 

SUBROGATION. 
Right  of  acoommodation  indoraer  to.  |    See  Nbootiablb  iNSTRmcEim,  06. 

SUICIDE. 
See  Iksurancb,  689. 

SURETY. 

1.  For  one  nonsidjtvis.]  A  surety  on  an  obligation  void  for  coverture  is  liable. 

Hicks  V.  Randdph  (Tenn.),760. 

2.  Bond —  signature  of  co-surety  forged.]  The  defendant  signed  an  oi&clal  bond 

as  surety,  on  the  representation  that  another  surety,  whose  signature 
appeared  thereon,  had  actually  signed  it.  That  signature  was  a  forgery, 
and  the  person  whose  name  had  been  forged  did  not  communicate  the 
fact  to  the  defendant.  The  obligee  was  ignorant  of  the  condition  on 
which  the  defendant  had  signed.  IIMy  that  the  defendant  was  liable. 
SUUe  ex  rel.  Brown  v.  Baker  (Mo.),  214. 

3.  Discharge  of  principaL]  A  surety  on  a  promissory  note  may  plead  in  bar  to 

an  action  on  a  note  a  judgment  discharging  the  principal  on  account  of  the 
illegality  of  the  note.     GUI  v.  MorrU  (Tenn.),  744. 

4.  Laches  of  principal.]  The  agent  of  a  corporation,   being  under  bond  to 

account  and  pay  over  daily,  cannot  be  trusted  with  more  money  at  bis 
surety's  risk  after  dishonesty  of  the  agent  is  discovered  by  the  corporation. 
But  he  may  be  so  trusted,  so  long  as  the  circumstances,  fairly  inter- 
preted, point,  not  to  moral  turpitude,  but  to  a  want  of  diligence  or  punc- 
tuality rather  than  to  a  want  of  integrity.  Charlotte^  Columbia,  etc,  R.  R. 
Co.  V.  (7ow(Ga.),403. 

6*  Sffect  on,  of  urarious  agreement  for  delay  between  |»rinoi|Ml  and  ared> 
itor.]  A  surety  is  not  discharged  by  an  executed  usurious  agreement  for 
delay,  between  the  principal  debtor  and  the  creditor,  although  made  with- 
out the  Burety*s  knowledge  or  assent.    HoweU  v.  Seitier  (Tenn.),  771 . 

TAXATION. 

U  Farming  lands  added  to  city  — lack  of  beaafit]  The  limits  of  a  dty  were 
extended  by  legislative  enactment  so  as  to  embrace  farming  lando.  The 
lands  were  taxed  for  munidpal  purposes,  some  of  which  aflforded  no  benefit 
or  protection  to  ihem.  HM^  a  constitutional  tax.  Kdl^  v.  PiWburgh 
(Penn.),  638. 
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fl.  Baumpt  property  — chnrchea.]  Under  a  statute  exempting  from  taxation 
"  cliurches,  meeting-liouses,  or  otlier  regular  places  of  stated  worahip,  " 
"in  actual  use  and  occupation  for  the  purpose  aforesaid/'  the  land  on  which 
a  church  is  in  process  of  erectiou  is  not  exempt.  MuUen  v.  CammiuUmers 
(Penn.),  650. 

3.  Injunction  againrt  collection  of  illegal  taac]  Equity  will  not  enjoin  the 
collection  of  an  illegal  tax,  in  the  absence  of  special  circumstances,  as 
for  example  to  prevent  multiplicity  of  suits,  or  irreparable  injury,  or 
cloud  upon  title.     DougUisa  v.  Town  of  MarriniUe  ( W.  Va.),  548. 

For  local  improvements.]    See  Assbssmbnts. 

Mnnicipal  power  oL]    See  Constitutional  Law,  382. 

Of  steamboats.]    See  Constitutional  Law,  552. 

Uniformity  o£]    See  Constitutional  Law,  101 

TELEGRAPH. 

1.  Xiiability  for  injury  by  breaking  of  pole.]    A  telegraph  company,  having 

a  right  to  place  its  line  in  a  public  street,  is  bound  only  to  reasonable 
care  ;  can  be  made  responsible  for  an  injury  occurring  from  the  breaking 
of  one  of  its  poles,  only  by  proof  of  culpable  negligence  in  the  construc- 
tion or  maintenance  of  the  line  ;  and  is  not  bound  so  to  construct  or  main- 
tain  the  line  as  to  guard  against  storms  of  unusual  severity,  the  occur- 
rence of  which  could  not  reasonably  be  expected.  Ward  v.  Atlantic  and 
Padfie  Telegraph  Co.  (N.  T.),  10. 

2.  Negligence  —  damages.]    In   case  of  a  failure  to  deliver  a  telegraphic 

message,  the  company  is  only  liable  for  such  damages  as  naturally  flow 
from  the  breach  of  .contract,  or  such  as  may  fairly  be  supposed  to  have 
been  within  the  contemplation  of  the  parties,  at  the  time  the  contract  was 
made.     First  National  Bank  v.   Telegraph   Co,  (Ohio),  485. 

3*  Intervening  cause.]  If  the  telegraph  company  is  in  default,  but  their 
default  is  made  mischievous  to  a  plaintiff  only  by  the  operation  of  some 
other  intervening  cause,  such  as  the  dishonesty  of  a  third  person,  the  rule 
**  causa  proxima  non  remota  speetatur"  applies,  and  the  company  cannot 
be  made  responsible  for  the  loss  occasioned  by  the  act  of  such  third  per* 
son.  lb. 

Brection  oi]    See  Railroad,  159. 

TRIAL. 
See  Criminal  Law. 

VENDOR  AND  PURCHASER 

Aaramption  by  grantee  of  lien  on  premises.]  A  owned  land  under  a  deed  on 
its  face  subject  to  a  lien  for  unpaid  purchase-money.  He  conveyed  to  B 
an  undivided  fourth  interest  thereof,  with  warranty,  B  assuming  in  con* 
■ideration  thereof  to  pay  one-fourth  of  the  lien  debt.  By  agreement 
between  A  and  his  grantors,  the  amount  of  the  lien  debt  was  reduced  to 
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a  sum  ]eB8  than  that  due  from  B,  uo  part  of  which  had  been  paid,  and  the 
land  was  sold  to  satisfy  tiie  lien.  Held,  that  B  was  not  entitled  to  any 
recovery  on  the  warranty  ;  that  he  was  entitled  to  share  in  the  reductiom 
of  the  lien  debt,  and  liable  to  A  for  one-fourth  thereof  u  reduoedL  S^^ 
der  v.  Summers  (Tenn.),  778. 

Aasumption  of  mortgage  by  porchaaer.]    See  Mortoagi^  S. 

See  Easembmt,  35 ;  Fixtukbs. 

VOLUNTARY  CONVEYANCE. 
See  Gift. 

WARRANT. 
See  County  Warrantb,  26. 

WARRANTY. 

Implied  on  sale  of  iiAgotiable  instruments.]    See  Nbgotiablb  Ihrbuxbhtb, 

117. 

See  Salb. 

WATER. 
Oommtlon  of.]    See  Nutsakcb,  711. 

WATER-COURSE 
Boundary  by.]     See  Deed,  789. 

WILL. 

1.  Bequest  for  religions  use  —  uncertainty.]  A  teRtator  makes  a  bequest  In 
trust  for  the  benefit  of  hie  parents  during  their  lives,  and  proceeds  :  "  It 
is  my  will  and  desire  that  upon  the  death  of  both  of  my  said  parents  the 
trust  shall  expire,  and  my  said  trustees  shall  distribute  the  funds  as  fol- 
lows, to  wit:  As  to  the  remaining  sum  of  three  thousand  dollars,  the  bal- 
ance of  said  trust  fund,  my  said  trustee  is  directed  to  apply  the  same  so 
that  it  may  be  used  for  tlie  inte^'eets  of  religion^  and  for  tfie  advancement 
of  iJie  kingdom  of  ChrUt  in  the  world,  as  follows,  to  wit:  '*  He  shall  pay 
to  the  treasurer  of  the  American  Tract  Society  the  sum  of  one  thousand 
dollars ;  to  the  treasurer  of  the  American  Bible  {Society  the  sum  of  five 
hundred  dollars ;  to  the  treasurer  of  the  society  known  as  the  American 
and  Foreign  Christian  Union  the  sum  of  five  hundred  dollars,  and  to  the 
treasurer  of  the  American  Home  Missionary  the  sum  of  one  thousand 
dollars.*'  Held,  1.  The  trust  created  by  the  will  ceases  upon  the  death  of 
the  parents,  and  payment  of  the  money  to  the  societies  whose  treas- 
urers are  named  2.  The  societies  are  the  beneficiaries  of  the  will,  and 
the  bequest  is  not  void  for  uncertainty.  3.  The  object  of  the  testator 
being  to  advance  Christ's  kingdom,  the  societies  named  are  specified  as 
the  means  by  which  to  accomplish  his  object.  4.  An  unincorporated 
society  is  capable  of  receiving  a  bequest  of  personalty,  not  amounting  to 
a  trust.    American  Tract  Society  v.  AtwUer  (Ohio),  429. 
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fl.  Oonstmotkm  —  <'  hdrs  " — limiUtioii  by  rahMqumt  olmis*.]  A  teBtatar 
devised  land  to  his  children  and  tlieir  '*  heirs/'  by  separate  dauses.  B7  a 
sabsequent  clause,  he  declared  that  none  of  his  children  should  have  a 
right  to  sell  or  incumber  the  lands,  but  **  the  lands  shall  remain  free  for 
their  children  or  heirs,  and  they,  my  said  children,  shall  have  the  use, 
income  and  profit  of  the  said  lands  and  farms  during  their  life-time."  By 
still  later  clause,  he  gave  them  the  power  to  dispose  of  their  interests 
"  by  will  as  aforesaid.'*  Held,  that  the  testator's  children  took  but  ]!£• 
estates.     Urieh's  Appeal  (Penn.),  707. 

See  Devise. 

WORDS. 
^  DweUing-honse."]    See  Criminal  Law,  87. 
<*  Family."]    See  Exbmptioks,  401. 
'Heixs.'^    See  Will,  707. 
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